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_ Michaelmas Term, 


| 32 Ges 3. N N. 1738. 


5 Ffundis Simes (WhO Had been licenſed for ſeveral preceding x por cn 
years) to ſell ale, as uſual; and afterwards convicting him, grant a li- 
X WITHOUT any previous /ummons, for having ſold it without - cence, the 
| a licence; it appeared that the pretended grounds upon which reaſons aſ- 


this rule had been applied for and obtained, were either igned for the 


a T\ refuſal, prov- 
falſe or fallacious. e firſt was, that the only reaſon why ſs — > org 


2 

x- 

5 the licence was refuſed him, was his declining to pay a ſum fact, denied. 
. = 

1. 


f * — Ps oo | : . 
8 2 9 ns HY 25 OE . . Fas 1 7 4 . | 

| 5 e Sg. Rex | wer/c Athay Eſq; a, Monday, 6th 
. ; PFW 9 ” INN 7 e ' 
ö _ FIN ſhewinng:cauſe why a rule ſhould not be made abſo- a 
= hene information againſt a juſtice of peace, againſt a juſ- 
l ny For a miſdemeanour in ef, ing to grant a licence to one dice of peace, 

1 


F money (5 1. ) which was claimed of him upon a diſtinct 
and collateral account, and which he denied to be due from 


1 him: the payment of Which ſum of money was (as he al- 
*. ledged) inſiſted upon by the juſtice, as a condition precedent 
3 — Nis granting the man a licence. 'The ſecond pretended 


ground of the motion was ec that the juſtice had convicted 


2 him of the offence, without any previous ſummons.” 

* As to the *firt—The Cover were unanimous, that the 

— aallegation appeared to be falſe in fact: but, at the ſame 

7 time, they declared explicitly, * That juſtices of peace have 

7 “ no fort of authority to annex any ſuch conditions to the grant £5 oy 

& of theſe licences.” * | „ » . ante, 567. 

1 . ET I Ld le Os 5. and poſt. pa. 

9” As to the ſecond They eſteemed it to be fyllacious, as the 1318. Paſch. 

FT | fat came out upon ſhewing cauſe : for the man was ac- 2762, 28. 3. 


tually preſent before the juſtice (who had ſent for him ; ) and 
was ſo far from offering at making any defence, that he rather 
ſeemed to apply for mercy; declaring, however, “ that if 
ac the juſtice did convict him, he would not pay the penalty.” 
Vol. BH. | B Thirdly, : 


654 


1758. 
T 

Rex v. 

ATHAY. 


kf 


Tueſday, 7th 
November 
2738. 

A complaint 
for an inform - 
ation againſt 
a juſtice of 

- peace, provin 
e Ba 21 
attorney, as 
well as the 


original com- 


plainer, to 


pay the coſts. 


Michaelmas Term 32 Geo. 2. | 
Thirdly, The CourT obſerved that the man had no any 
where alledged That he was INNOCENT of the offence :* 
which they thought it incumbent upon him to have. done, to 


intitle himſelf to make this application againſt the juſtice 


of peace. | ' 
| | RULE DISCHARGED. 
Rex ver/. Fielding, Elq; 


O ſnewing cauſe why an information ſhould not be 
granted againſt Mr. Fielding, for a miſdemeanour in 


his office of a juſtice of the peace, the complaint appeared 


to be frivolous and vexatious; ſo that the juſtice ought to 
have the coſts he had been put to in defending himſelf againſt 
it: the: only queſtion was 20 ſhould pay them. | 


The complaint was made upon a joint-affidayit made by 
the proſecutor and his attorney: which attorney was alſo 
ſworn to have declared, (and in rude and virulent terms too,) 
« That if zt ſhould cofi HIM 100 J. he would lay Fielding by 


cc the heels.” 


Tt was ſtrongly urged, on behalf of the attorney, that it 


would be a very great diſcouragement to attornies, in the 


0 ee > Þ 
ney, by a ſu 
= affi 
davit, denied 
this. How- 
ever the rule 
ſtood as a- 
bove. 


courſe of their practice, if THEY were to be made per/onall 
liable to cofts, in cafe their clients motions ſhould not — 
which motions they had engaged in at the application of 
their clients, and upon facts repreſented to them by their 
elients, as being true and candidly ſtated; and which they 
themſelves could not know or ſuſpect to be otherwiſe : and 
that it would be ſtill more hard upon them to do this wwith- 
out hearing what they could urge in their own defence. 


But the CovurT (viz. Lord Mansfield, Mr. Juſt. Feſſer, 


and Mr. Juſt. Wilmot } were clear and unanimous, that in 


this caſe, they might and ought to do it; becauſe the attor- 
ney not only appeared as PROSECUTOR by JOINING in the ori- 
nal affidavit of complaint z but had alſo expreſsly * declared 
ec That if it ſhould coſt HIM 100 J. he would lay Fielding by 
«© the heels.” Therefore they | | 


' DISCHARGED the rule; with coſts, to be paid by both. 
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Pomp ver. Ludvigſon. . 

November | 

A RuLE for diſcharging the defendant upon c common bail, 1758. 
was made abſolute ; the affidavit to hold him to per 

cial bail, not being eos1T1VE : which it is the * eſtabliſhed o was the 

reſolution in 


1. the Court, c that it muff be.” Inas v. Sin- 
; clair, Paſch. 


17315 6 0. 2. B. R. and in Holmes et aÞ v. Mendes ch. f Ty. 1733. 667 CG. 2. B. R. 
and in Leverland v. Baſuet, Tr. 16 G. 2. B. R. and in Claphamſon v. Bowman, P. 18 G. 2, 
B. R. and in Rios v. Belifente, P. 17 G. 2. B. R. and in Coillet v. Hague, Tr. £7472 8 21 GC. 2. 


B. R. and in Van Moorſell v 1 M. 1748, 22 G. 2. B. R. and in Kelly V. Devereux, 
M. 1752, 26 C. 2. B. R. and in Prior v. Scott, H. 1753, 26G. 2. B. R. To which re- 
ſolutions the preſent one being added, this point ſeems to be moſt fully ſettled. Vet v. 


pe. 1032. and Barclay er af v. Hunt, M. n 7 G. 3. B. R. 


Lord MANSFIELD ſaid that the at of Parliament e Affidavit of 


debt to hold 
a. poſitive oath of the debt: which poſitive oath may not be foe : OD — to 


contradicted by the defendant. | mult be poli- 
_ - = thee” 


But Mr. Juſt. Fos TER ſaid, he himſelf had always thought 
the rule eo fri ; and that he had never complied with it at 


his chambers, though he would not go again/? it. 


The preſent caſe was that of a merchant in London, whoſe 
correſpondent in Sweden had ſent him over the accounts 
from Sweden, where the debt aroſe : and conſequently the 
plaintiff, the merchant here, could only ſwear to His BELIEF, 
with a reference to the accounts ſent to him from Sweden: 
the fact itſelf not being within his own perſonal knowledge. 
So that the affidavit could not. have been more poſitive than 
it was; unleſs the correſpondent in Sweden had come over 
hither, to ſwear it: (for an aſſidavit fun there could not 


have been read here.) 


See the act of Parliament of 12 G. 1. c. 29. 9 2. intitled, 

. An act to prevent frivolous and vexatious ſuits :” 

_ which enacts, © That no perſon ſhall be held to ſpecial 
c bail, upon any proceſs iſſuing out of any fuperior 
60 Count, where the cauſe of action ſhall not amount to 
«. the ſum of 10 J. or upwards; nor out of any infe- 
« rior Court, where the cauſe of action ſhall not 
«© amount to the ſum of forty ſhillings or upwards.” 
Then the ſecond clauſe directs the method in caſes where 
the cauſe of action does amount to thoſe reſpeCtive ſums. 


And the words of this ſecond clauſe of the act are 
« That in all caſes where the plaintiff or plain- 
« tiffs cauſe of action ſhall amount to the ſum of 


* en pounds, or 40 6. or upwards, as aforeſaid, 
B 2 6 affidavit 


* 
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& affidavit ſhall be made and filed, or ſuch cauſe of 
cc action; and the ſum or ſums ſpecified in ſuch affi- 
cc davit, ſhall be indorſed on the back of ſuch writ or 
« proceſs : for which ſum or ſums ſo indorſed, the ſhe- 
s riff or other officer to whom ſuch writ or proceſs 
. ſhall be directed, ſhall take bail; and for no more.” 


The preſent defendant was diſcharged on common bail. 


Bruckleſbank verſ. Smith, Eſq; 


"HIS was a ſpecial verdict from Northumberland aſſizes, 

1 upon an action of treſpaſs for breaking and entering 
the plaintiff's ſhip in the river Tyne, at Newca/tle upon Tyne, 

and taking and carrying away an anchor— : to which the 

defendant pleaded “ not guilty.” + 


The ſpecial verdict finds, that the defendant was a juſtice 
of the peace of and for the town and county of Newcaſtle 
upon Tyne ; and that the plaintiff was maſter of a ſhip called 
the Leeds-Aerchant, floating, &c. in the river Tyne, being 
a navigable river; that 3 tons of ballaſt and more were un- 
loaded ot of the ſaid ſhip, IN ro a machine or veſſel called a 
hopper, in the ſaid river, with intent that it ſhould be car- 
ried therein into the high and open feas ; and that it «vas ac- 
eordingly carried out of the ſaid river into the high and open 
fear, and was there caſt out of the ſaid hopper, where the 
water was more than 14 fathom deep, at a diſtance from 
any port, haven, channel, or navigable river. It finds that 
Thomas Field, before the time of the ſuppoſed treſpaſs, viz. 
on ſuch a day, c. came before the defendant being a juſ- 


| tice of peace, c. and laid information of the facts of 


« putting the ballaſt % the hopper with an intent that it 
« ſhould be dropped out of the ſaid hopper INTO the Wa- 


„ TER, and NOT be caſt, c. upon the LAND where the 


« tide and water never flows or runs ;” contrary to the 
ſtatute, It finds that the plaintiff was ſummoned to ap- 
pear, and that he did appear before the ſaid juſtice ;* and 
that proof was then and there made, by his confeſſion, 
« That it was ſo put on board the hopper in the ſaid 
« river, with intent that it ſhould be therein carried out 
« of the faid river into the high and open ſea, and caſt therein 
tc at the depth of 14 fathom and upwards at a diſtance from 
« any haven; c. (ut ſupra ) where the tide or water never 
« flows or runs.” It is found that the defendant thereupon 
convicted the plaintiff, and adjudged him to be an offender 
againſt the ſtatute of 19 G. 2. c. 22. Then it finds the con- 
viction beſore the juſtice, in hc werba ; and that the then 

" | _ defendant 
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_ defendant (the now plaintiff) was adjudged to forfeit 2 J. 
x0 5. for the ſaid offence. 


Tt finds that the juſtice of peace (the now Adenin 
iſſued his warrant under his hand and ſeal, to levy the ſame 
by diſtrefs, Sc.; and that William Bruce, a ſerjeant at mace 
(to whom the warrant was directed, ) «tt virtue of the ſaid 
_ warrant took the ſaid anchor, Wc. 


This Caſe was firſt argued, on bid the gth of on 
laſt, by Mr. Viun for the plaintiff, and Mr. Serjeant Poole 
for the defendant. 


Mr. Winn rehearſed the ſtatute of W519, + 
And ſaid that the fact found to have been proved, is no of= 
fence within this act: and conſequently, the defendant was 
a treſpaſſer, in levying the penalty. Nothing is found to 
have been proved but a mere INTENTION. 


This is a penal law, and muſt be conſtrued firiftly. 
34, 35 H. 8. c. 9. F ult. gives the penalty for caſting 
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| rubbiſh into havens, roads, channels, c. Then 19 G. 2. 


c. 22. deſcribes the offence to be caſting, throwing out, or 
unlading any ballaſt, rubbiſh, Wc. “ BUT oNLY pon the 
« land, where the tide or water never flows or runs.” And 
the preamble deſcribes the miſchief to be . caſting, throw- 
« ing out, and unlading their ballaſt, either on the ſhore, 


« or on the fide, and below the uſual and full ſea-mark, and 
cc doing other annoyances, 70 the detriment and obftruSion of 


«K Hai gation.” 


In the Thames, this method of diſpoſing of the ballaſt is 
never treated as an offence : and that is under the care and 
inſpeCtion of the Trinity-houſe. 


The miſchief which the liebe had in view, was 
throwing the ballaſt, Wc. either on the thore or on the fu des 
of rivers, and below the full ſea-mark. 


But this was in the open and high ſea, above 14 fa- 
thom deep ; at a diſtance from any port, haven, channel, 
or river. 


He relied upon the intention and ſpirit of this law, rather 


than upon the letter of it: which intention of the act, he 
ſaid, would plainly appear from the proviſo at the end of it, 
V. Sect. penult. ) and that it was intended ſolely to prevent 
| prejudice to the navigation in havens; ports, roads, chan- 
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nels, or rivers, and for no other . But nothing is 
ſtated here of any ſort of prejudice actually done to the na- 


vigation, or even of any ſuch intention to prejudice the na- 
vigation of the haven, port, road, channel, or river. 


The ballaſt was carried out of the river, into the high and 
open ſea; and there caſt out, at above 14 fathom depth, and 
at a diſtance. from any port, haven, channel, or river. 
And the intention only is laid accordingly. | 


And the confeſſion is of nothing more than ſuch an inten- 
tion, but there is neither proof nor confeſſion of any fact 
whatſoever : nor was any actual injury done. 


Mr. Serjeant Poole contra, for the defendant — It was im- 
poſſible for us, in the nature of the thing, to prove © that 
« the ballaſt was ACTUALLY dropped in the river :” for this 


is done privately from the bottom of the hopper. It was 


neceſſary therefore for us to charge the intent as the offence. 
And this intent the defendant has confeſſed. And the offence 
as we have charged it, is within the act, via. © Putting the 
C ballaſt into the hopper, with intent, c.“ | 


This is a poſitive law, © That no perſon ſhall caſt, throw 
© out, or diſcharge out of, &c. any ballaſt, Sc.; Bur 
cc ONLY upon the land where the tide or water never flows or 
&« runs,” To which poſitive law, the fact charged is di- 
rectly contrary. The preſent act of 19 G. 2. was made to 
enforce and make more eaſy the proſecuting offences againſt 
the former ſtatute of 34, 35 H. 8.: upon which, it was 


difficult to proſecute the offender, in ſome caſes : and here 


are proper exceptions, upon proper occaſions; in all other 
reſpects it 1s a general law. | CE. 


It is ſaid indeed on the part of the plaintiff, © that here is 
cc no actual prejudice done to the navigation.” But what 
the plaintiff has done, may, by ſome means or other, pre- 
judice the navigation of the river : it is in their power to 
drop the ballaſt out of the hopper, in the channel of the 


river, without any poſſibility of being diſcovered. 


And this ſtatute is in negative words, vis. © BUT ONLY 
eg upon the /and.” Ca. Lit. 115. athrms that there is a diver- 


fity between an act of Parliament in the negative, and one 


in the affirmative ; and ſhews ſuch diverſity. 
Therefore he prayed judgment for the defendant. 
Mr 
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Mr. Winn, in reply This act ought to be conſtrued 


riftly ; as it is a reſtraint of a common-law right which a 
mian has to lay his ballaſt where he pleaſes; provided he be 
not guilty of a nuiſance in ſo doing. 5 


And this is no offence againſt the fpirit und intention of 
this law. Nothing is charged but an intent: which intent 
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was not, even if it had been executed, a ſubſtantial offence 


againſt this law, 


Lord MansrieLD—This is a general Queſtion, which goes 
farther than this particular Caſe. 


Mr. Juſt. Fos TRR aſked if the corporation of Newcaſtle 


were not conſervators of the river Tyne. 
It was anſwered “ That they were.“ 


Mr. Juſt. Fos TER Corporations ought to be protected in 
their juſt and ancient rights. | 


ThE CovurT did not, upon this firſt argument, give 
any opinion: but it was ordered to ſtand for a fur- 
ther argument. 

| ULTERIUS CONCILIUM: 


And now Mr. Clayton argued on behalf of the plaintiff, 
(as before,) © that this fact found was nt an offence within 
« the act. | 


Mr. Norton was going to anſwer him on the part of the 


defendant. But 


Lord MansriELD ſtopped him from entering into it at all: 
it being a very plain caſe, and clearly againſt the expreſs 
prohibition of the act; which provides that it ſhall net 2 
thrown BUT pon the land: whereas this man ſays that he 
has found a better way than that which the act has ex- 
preſsly preſcribed. | | 


But here is ſuch an opening to fraud in this way, that he 
has thought a better one, that it would be dangerous to truſt 
to this method, though it were not prohibited. However, 

It is enough, that it is contrary to the direct and expreſs pro- 
viſion of the act. | | | 


Indeed if it was put upon the hopper, in order merely to 
carry it upon the LAND ; that would only be the proper means 
of doing it, and therefore would not be an offence againſt 

the act. But this is with intent to lay it in the waTER. 
| B 4 | | And 
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1758. And there can be no ſecurity as to the place where the 
Hopper may drop it. It is mighty eaſy, from the conſtruo- 
'BavckLes. tion of the hopper, to drop it privately : and it is alſo the 
BANK v. intereſt of the perſon who carries it in the hopper, to drop. 
SMITH. it as ſoon as he can; that he may come the ſooner again to 


The ſhifting it out of one ſhip into another, wrrwouT 

intention to drop it ANY where, would not be a caſe within the + 

act: for that would not be a caſting or throwing out at all, 
within the meaning of the at. 37 


The other THREE Jupcts agreed, in terms, with Lord 
Mansfield ; and all of them ſpoke explicitly to the ſame 


Per Cur. unanimouſly, 2 
JuDGMENT for the DEFENDANT, 
| Michell ver, Cue et UX. 
Rule nifi to N ſhewing cauſe againſt ſetting aſide an execution for 
ſet aſide execu- irregularity (which irregularity was the ſuing out the 


tion, for want execution above a year after the judgment obtained, wrraouT 
5 was we any ſcire facias to revive. it,) it appeared that the whole delay 
being occa- had ariſen from the part of the defendants, by bills in Chan- 
fioned by de- cery for injunctions, and by obtaining time for payment, &c. 


fendant's own 


—_— Ad though the Caſes of Winter v. Lightbound in 1 Strange 
8 8888 301. and of Booth v. Booth in 1 Salk. 322. were urged as 


authorities in point on the part of the defendants ; yet 


The CourT were unanimous that this rule of “ re. 
cc viving a judgment of above a year old, by a ire factas, 
ec before ſuing out execution upon it,” which was intended 

to prevent a SURPRIZE upon the defendant, ought not to be 

taken advantage of by a defendant who was ſo far from 

being furprized by the plaintif*s delay, that he himſelf had 

been trying all manner of methods whereby HE might delay 

the plaintiff : and therefore they not only diſcharged the rule, 
but diſcharged it with t too. 2 


Rule DISCHARGED with cr. 
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4 — 


Thomas Boſtett and Robert Baſkett, Adininiſtrators 


(with the Will annexed) of Fohn Baſkett, 
- Plaintiffs + The Chancellor, Maſters, and Scho- 
lars of the Univerſity of Cambridge, Foſepb 
Bentham, and Charles Bathurſt, Defendants. 


71 plaintiffs brought a bill in the Court of Chancery, 
for an injunction to reſtrain the defendants from print- 
ing or ſelling a book, intitled “- An exact Abridgment of all 
cc the Ac of Parliament relating to the Exciſe on Beer, c.“ 
And on the hearing of this cauſe, the 24th of January 1743, 
the Lord Chancellor ordered that a caſe ſhould be ſtated for 
the opinion of the Judges of the Court of King's Bench, 
upon the ſeveral acts of Parliament, letters patent, and 
ants of the crown inſiſted on by either ſide, and any other 
etters patent appearing upon record relating to the matters 
in queſtion between the parties. 8 


6 


The ſcveral letters patent inſiſted on by the plaintiffs in 


ſupport of their claim as the King's printer, to the ſole and 
excliſive right of printing and publiſhing all as of Parliament 
or abridgments of acts of Parliament, &c. bear date the 22d 
of April 1 Ed. 6. the 29th of December 1 Marie, the 24th 
of March 1 Eliz. the 27th of September 19 Eliz. the 8th of 


Auguſt 31 Eli. the ioth of May 1 J. 11th of Fe- 
bruary 14 F. the 20th of N 3 C. 1. the 26th of Septem- 
ber 11 C. 1. the 24th of December 27 Car. 2. and the 13th 


of Offer 12 Ann: which letters patent are ſeveral grants 
of the office of King's printer, of all and fingular Statutes, 


acts of Parliament, c. The letters patent of the 12th of 


Queen Ann are a grant, in reverſion, of the ſaid. office,- for 
the term of 30 years, to commence after the determination 
of a former grant then in being: they expreſsly grant the 
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The King's 
printers autho- 
riſed to print 
ſtatutes and 
abridgments 
enclutity of all 
others, who 
have not prior 
grants, which 
the Univerſity 
of Cambridge 
having, they 
are entruſted 
with a concur- 
rent authority, 
to print them, 


fole power of printing all and all forts of abridgments of all 


and ſingular Statutes and acts of Parliament, and prohibit all 
other perſons to print any volume, book, or work, of which 
the printing was thereby granted. The eſtate and intereſt 
granted by the ſaidVetters patent commenced upon the roth 
of January 17393 and afterwards became veſted in John 
Bujhett, the father of the now plaintiffs z and is now veſted 
in the plaintiffr, as adminiſtrators to their ſaid father, 
with his will annexed: and the plaintiffs have been ſworn 
and admitted into the ſaid office of his Majehty's printer. 


8 The Caſe further ſtated, that the plaintiffs and other print- 
ers to his Majeſty and his royal predeceſſors have, by virtue 
10 | .- oo 
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of the ſaid ſeveral letters patent to them reſpeQtively | 


granted, from time to time printed all acts of Parliament, 
and abridgments of acts of Parliament, Bibles, New Teſta- 


ments, and other books mentioned in the ſaid letters patent. 


And the plaintiffs claim the soLE right of printing all acts 
of Parliament, ExcLosrvk of all other perſons, during the 
term granted by the ſaid letters patent of the 12th of 
Queen Ann. has as | 


patent and act of Parliament following. 


The defendants founded their claim upon the ſeveral letters 


King Henry the 8th, by his letters patent bearing date the 
20th of July in the 26th year of his reign, for him and his 
heirs, granted licence to the Chancellor, M 


fucceſſors for ever, by their writing under the ſeal of the ſaid 
Chancellor, from time to time, might aſſign and chooſe, 
and for ever have among themſelves, and within the Uni- 
verſity aforeſaid, always remaining and inhabiting three fla- 
troners and printers or venders of books, as well aliens and born 


_ without as natives and born within his ſaid Majeſty's obedience, 


tors there; and as well 259% books as other books printed where- 


having and holding as well hired houſes as houſes of their 


own : which faid ftationers or printers in form aforeſaid aſ- 


ſigned, and any of them, might Tony there print all manner 
te 


of books approved, or which thereafter ſhould be approved by 
the ſaid Chancellor or his Vice Chancellor, and three Doc- 


ſoever, as well within his ſaid Majeſty's realm as without, 


fo as aforeſaid approved or to be approved, might put to ſale, + 


as well within this kingdom whereſoever they ſhould pleaſe, 
c.; and that, without penalty. JETT ITY 
4 . 


The ſtatute of 13 Eliz. c. 29. confirms all letters patent, 


c. granted to the faid Univerſity. 


By letters patent dated 6th February E Car. 1. reciting the 
faid letters patent of 26 H. 8. and the 
of 13 Eliz.; and alſo reciting “ that fince the ſaid act of 


« Parliament, divers letters patent had been made b een | 


« Elizabeth, King James the Furſt, and his then Majeſty, 
« granting authority to print divers and ſundry books, and 
«. prohibiting generally all other 3 to print the ſame ;? 
and alſo reciting a decree in the Court of Star Chamber, of 
the 23d June 28 Elin. and a proclamation of the 25th of 
September 21 Fac. 1. inforcing the ſame z the King confirms 
the right granted by the ſaid letters patent of 26th H. 8. to 
the Univerfity of Cambridge, notwith/tanding any grant or 
prohibition contained in the fubſequent letters patent, or any 


of them. 


aſters, and Scho- 
lars, of the Univerſity of Cambridge, that = and their 


aid act of Parliament 


The 


rr 


be 
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The Dueftions upon this Caſe are—- 


- 1ſt, Whether the plaintiffs are intitled to the ſole right of 
printing as of Parliament and abridgments of acts of Parlia- 
ment, excluſive of all other perſons, during the term granted 
by the ſaid letters patent dated the 13th of Octaber in the 
12th year of the reign of Queen Ann? | 


2d, Whether the defendants, the Chancellor, Maſters, 
and Scholars, of the Univerſity of Cambridge, by virtue of 
the grants and acts of Parliament inſiſted on by the ſaid de- 
fendants, or any of them, have the right or privilege of 
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printing as of Parliament or abridgments of afts of + 


Parliament ? 


This Caſe was firſt argued in Michaelmas Term 1745, by 
Mr. Comyns for the plaintiffs, and Mr. Noel for the defend- 
ants. It was argued a ſecond time in Michaelmas Term 
1747, by Mr. Gundry for the plaintiffs, and Sir Richard 
Lloyd for the defendants. It was argued a third time in 
Hilary Term 1749, by Mr. Hume for the plaintiffs, and Mr. 
Henley for the defendants. It then ſtood for the certificate 
of the Judges; which having been put off for ſeveral years 

during the life of the Lord Chief Juſtice Lee, the parties 

did not apply to have it argued again, whilſt the Lord Chief 
Juſtice Ryder lived: but in Trinity Term 1758, they applied 


to have it ſet down for further argument, in the next Mi- 


chaelmas Term, 


Before it came on, the Court ordered copies of all the 


abovementioned letters patent, acts of Parliament, and in- 


ſtruments to be left with them: they alſo ordered copies of 
the charter to the ſtationers of London, of the 4th of May 
3 & 4 Ph. & Mar.; of the grant to the Univerſity of Ox- 


ford, * to print books,” dated the 13th of March 8 Car. 1.; 


and the grant “ to print law books,” dated 12th of Augufft 
9 G. 2.; and the proclamation of the 25th of September 
21 Fac. 1. againſt the diſorderly printing of books; and 


the ſeveral decrees of the Court of Star Chamber rela- 


tive thereto, | 
On the 17th of November 175 1, it was argued by M 


1. 
Comyns for the plaintiffs, and Mr. Solicitor General ( Yorke 
for the defendants, > | | 


And very ſoon after this laſt argument, the following 
certificate was made: DO ro ms 


& Having 


1758. 
＋ — 
BasxerT 


and Another, | 


Adminiſtra- 


tors, v. UN i- 


vERSIT T 
of Can- 
BRIDGE, 


Friday, 17th 
November 
1758. 


New trial ſhall 
not be granted 
even where the 
jury have 
found for the 
defendant 
againſt evi- 
dence, if 
plaintiff ap- 
pears to have 
received no 
real injury. 
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« Having heard counſel on both ſides, and conſidered of | 


cc this Caſe, we are of opinion that during the term 
cc granted by the letters patent dated the 13th of Oc- 


cc the plaintiffs are intitled to the right o | 
cc acts of Parliament and abridgments of acts of Par- 


4 Hament, excluſive of all other perſons not autho- 


ce riſed to print the ſame by prior grants from the 
& crown. | . | 


c But we think, that by virtue of the letters patent bear- 

“ ing date the 2oth day of July in the 26th year of the 
« reign of King Henry the 8th, and the letters patent 
ec bearing date the 6th of February in the 3d year of 

c the reign of King Charles the firſt, the Chancellor, 
« Maſters, and Scholars of the Univerſity of Cambridge 
« are intruſted with a concurrent authority to print acts 
ce of Parliament, and abridgments of acts of Parlia- 

c ment, within the ſaid Univerſity, upon the terms in 
5 the ſaid letters patent. | AE 3 

| « MANSFIELD. 

6 T. DENISON. 

« M. FosrRR. 
12 . WILMOr. 


« 24th November 17 58. 


Dr. Burton verſus Thompſon, 


ON ſewing cauſe againſt a rule for a x TRIAL, Which 


had been moved for by the plaintiff, upon an allega- 


tion © That the verdict (which was found for the defendant) 
« was given contrary to evidence ;” | — 


74 


Mr. Juſt. Fos rnR (who tried the cauſe) now reported, 


That it was an action for a libel ; that the charge was proved 


by the plaintiff; but that the 777ury done to him thereby, 
appeared upon the evidence to be /o VERY INCONSIDERABLE, 
that if. the jury had found for the plaintiff, he ſhould have 
thought a half crown, or even a much ſmaller ſum, to have 
been ſufficient damages: but that the jury had gone too far 
and inſtead of giving the plaintiff very ſmall damages, had 
found a verdict again him; which was certainly a verdict 


AGAINST evidence. 
Lord 


é tober in the 12th year of the reign of een vm, . 
printing 
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Lord MansriELD—lIt does not follow by neceſſary con- 
ſequence, that there muſt aLwavs be a new trial granted, in 
all caſes whatſoever, where the verdict is contrary to evidence: 


for it is poſſible that the verdict may ſtill be on the fide of the 


real juſtice and equity of the caſe. And of this, there are 
ſeveral inſtances in the printed books “; particularly the 
Dutcheſs of Mazarine's Caſe in 2 Salk. 646. [Deeriy v. the 
Dutcheſs of Mazarine : which is directly in point.] 


Here, the jury have found for the defendant. My brother 
Foſter, who tried the cauſe (which the plaintiff has brought 
hither out of Yorkſhire ) fays, that He thinks half a crown, 
cc or Jeſs, would have been damages ſufficient, 1F they had 
cc given their verdict for the plaintiff.” He muſt pay the cgſe, 
before he can have a new trial. Therefore I do not think that 
we ought to interfere, merely to give the plaintiff an oppor- 
tunity of haraſſing the defendant at a great expence to him- 
ſelf; where there has been mo real damage, and where the 
injury is ſo trivial as not to deſerve above a half-crown com- 
penſation. Beſides, the plaintiff has brought the action to 
de tried at a great diſtance from the proper county. The 
cauſe of action is in the nature of a crime the implied da- 
mages are, in ſome meaſure, by way of puniſhment. An in- 
dictment or information would lie. 
where the defendant is acquitted, a new trial cannot be 
granted. 5 | 


Mr. Juſt. Deni/on, Mr. Juſt. Fofter, and Mr. J uſt. Wilmot, 


all ſpoke in very explicit terms to the ſame effect. 


Per Cur. unanimouſly, 


The rule to ſhew cauſe why there ſhould 


not be a new trial was DISCHARGED. 


Aſlin verſ. Parkin, 

FJ HIS was an action of treſpaſ, for the MESNR PROFITS 

of a houſe in Shereld in Yorkſhire, brought in the Name 

of the /efſee or NOMINAL plaintiff in ejectment, againſt the te- 

nant in poſſeſhon, after judgment obtained againſt the ca- 

 SVAL EJECTOR, by DEFAULT. The co/ts of the ejectment 

were alſo included and inſerted in the declaration, as con/e- 
quential damages of the treſpaſs therein complained of. 


On the trial of this cauſe before Lord Mangfeid, at the 
ſummer aſſizes 1758, at the city of York, the plaintiff gave 


IN 


And in criminal caſes, 
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1758. 


— — 
Ba KTON' v. 
THOMPSON. 


® See title Trial 
in 2 Salk. pl. 
2, 3, 4, 5+ 11. 
18. 34. See 
before, Fare- 
well, Eſquire, 
v. Chaffey et 
al' pa. 54. 


Saturday, 18th 


November 
1758. 


Action for 
meſne profits 
(including the 
coſts of the 
ejectment) 
brought in the 
name of the 
leſſce againſt 
the tenant in 
poſſeſſion, after 
judgment b 
default, held 
to be maintain- 
able. 
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Parkin. 


* 
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in evidence, the judgment in ejectment, the writ of poſſeſ- 
ſion with the return of execution upon it, the defendant's 
occupation of the premiſes, the value of them during that 


time (which was proved to be 20/7.) and the coſts of the 


ejectment (amounting to 121. more.) 


On the part of the defendant, it was objefted, That as the 


judgment in the ejectment was by default, againſt the casual. 


ejefor, this action could not be legally maintained in the 


NAME of the nominal plaintiff; but ought to have been brought 


by the plaintiff's LEsSOR : and they ought to have proved the 
plaintiff to have been in poſſeſſion, when the defendant com- 
mitted the treſpaſs for which the aCtion is brought; 


In ſupport of this objection, it was argued, That though 
the law allows f&itiovs proceedings in ejectment, for the 
trying of TITLES; yet in actions for MESNE PROFITS, NO /#ch 
Fiction prevails : but the ſuit, the injury, and the defendant are 
REAL ; and the action in No reſpe@ differs from any other 
action of treſpaſs. : | 7750 


That this was a 70 action; which could in no caſe 
8 


be maintained, unle 


could not POSSIBLY prove an actual entry, there was No evi- 


dence of Nis poſſeſſion, that could affect, or be received againſt 


the preſent defendant. 


It was admitted, that an action of this kind might be brought 


in the name of the nominal plaintiff in ejectment, where the 


tenant had appeared and confeſſed leaſe, entry and ouſter ; be- 
cauſe being thereby become a PARTY ?o the record in eject- 


ment, and having confeſſed the entry of the plaintiff, he is 
ESTOPPED by that confeſſion and by the judgment againſt him, 
t 


from controverting afterwards the plaintiff's poſſeſſion : but 
where the judgment in ejectment was by default, againſt the 
CASUAL ejector, there was No ſuch confeſſion of the TENANT, 
No matter of record to ESTOPP him ; but he was equally at li- 
berty to deny the plaintiff's poſſeſſion, and to put him upon 


proving it, as in any other action of treſpaſs; and having ne- 


ver been a PARTY to the judgment in ejectment, neither that 
judgment nor the writ of poſſeſſion upon it, (as they were 
merely between the nominal plaintiff and a Zhird perſon, the 
caſual ejector,) could be any concluſion or evidence againff 
the preſent defendant: | 


It was therefore inſiſted, that this action ought to have been 
brought by the Jer of the plaintiff, in bis ow] name ; who 


- "MS - 


might 


the plaintiff's POSSESSION was either 
proved or admitted: and as, in the preſent caſe, the plaintiff - 


2 
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might have proved an actual entry under the writ of poſſeſ- 
ſion; and by that entry, the poſſeſſion he thereby obtained 
| would relate back to the commencement of his title: but being 


brought in the name of the nominal plaintiff, and the de- 
fendant being a /tranger to the judgment in ejectment, the 
plaintiff had failed of maintaining his action. 


In ſupport of this objection, the defendant's counſel urged, 


That although the diſtinction was carried no farther, in the 
caſe of Jefferies v. Dyſon (2 Strange 960. H. 7 G. 2. B. R.) 
than to admit the tenant in poſſeſſion (where the judgment 


was againſt the caſual ejector, by default), to controvert the 


title of the plaintiff, upon an action for the meſne profits; 


yet both parts of that caſe had been ſince contradicted; and 
it had been ſince holden “ that the defendant ſhould not con- 
te trovert the plaintiff's title: but (where the tenant has not 


entered into the common rule) © the plaintiff muſt prove his 


« own actual 421 on; and can only recover damages from 
cc that time.” For this, they cited a caſe of Stanynought v. 


667 


1758. 
3 
AsL1n' 
. 


Couſins, H. 19 G. 2. C. B. (2 Barnes 367.) and ſome circuit- 


traditions of nonſuits for want of the plaintiff's proving his 


poſſeſſion, where the judgment was by default, againſt the 


caſual ejector. 


Lord MANSFIELD reſerved: the point, at the aſſizes; and 


afterwards propoſed it to all the Judges, and had their opi- 


nion: which he thought fit now publickly and particularly to 


declar F. 


Uron principles, his Lordſhip ſaid, He was clearly of opi- 
nion againſt the objeCtion, on the trial, without hearing the 


counſel for the plaintiff. But, as authorities were then referred 


to, and as the point related to the geit of that proceeding 


which is now almoſt the only remedy, in practice, for reco- 


vering land wrongfully with-held ; he thought it of great 
conſequence, that the matter ſhould be conſidered by all the 


Judges. He therefore reſerved the caſe, declaring, * he did 


ce it with that view; and that he would endeavour to get their 


e opinion without any delay or expence to the parties.” 


Accordingly, his Lordſhip laid it before them upon the firſt 


day of term; and they took till laſt Thur/day, the 16th of 


November, to look into the caſes, ſo far as they could, with 
any accuracy, be traced, And beſides thoſe that are in print, 
they had ſeen ſome in manuſcript, different \wways ; which 
were now, he ſaid, totally immaterjal to be mentioned: 


Becauſe all the Judges are unanimouſly of opinion cc That the 
« nominal plaintiff, and the caſual ejector, are judicially to be 
| | e « conſidered 
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cc ejectment, muſt ſhew a poſſeſſo 
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te conſidered as the Actitious form of an action really brought 
e by the ler of tlie plaintiff againſt the tenant in poſſeſtom; 


cc invented, * under the controul and power of the Court, 
c for the advancement of juſtice in many reſpects; and to 


cc force the parties to go to trial on the merits, without be- 
“ ing intangled in the nicety of pleadings on either fide.” 


4 That the leſſer of the plaintiff, and the tenant in poſſeſſion, 


« are, ſubſtantially, and in truth, 2he' parties, and the only 


cc parties to the ſuit. The tenant in poſſeſſion mult be duly 
cc ſerved: and if he is not, he has a right to ſet aſide the 


« judgment. If, after he is duly ſerved, he does not ap- 


« pear, but lets judgment go by default; ſuch judgment is 
“e carried into execution againſt him by a writ of poiſeſſion.” 


c That there is uo diſtinction between a judgment in eject- 
cc ment upon a verdict; and a judgment by default. In the: 
« firſt caſe, the right of the plaintiff is tried and determined 
ic againſt the defendant : in the laſt caſe, it is confeſſed.” * 


cc An action for the meſne profits is conſequential to the re- 
© covery in ejectment. It may be brought by the leſſor of 
« the plaintiff in his or name, or in the name of the no- 


& minal leſſee ; and in either ſhape, it is equally his action.“ 


« The tenant is concluded by the judgment, and cannot 
c controvert the ziz/e. Conſequently, he cannot controvert 


«the plaintiff's poe/ſion ; becauſe his poſſeſſion is part of his 


« title: for the plaintiff, to intitle himſelf to recover in an 


« ſtatute of limitations.” | 


c This judgment, like all others, only concludes the 
ec parties, as to the ſabject matter of it. Therefore, beyond the 
« time laid in the demiſe, it proves nothing at all: becauſe,” .- 
tc beyond that time, the plaintiff has alledged no title, nor 
cc could be put to prove any.” | „FF 


« As to the length of time the tenant has occupied, the judg- 


« ment proves nothing; nor as to the value. And there- 
cc fore, it was proved in this caſe (and mult be in all) hw long 


ce the defendant enjoyed the premiſes; and what the walue- 
« was: and it appeared that the time of ſuch occupation by 


« the defendant, was within the time laid in the demiſe. 


This unanimous reſolution of all the Judges, upon ſhort plain 
principles, will not only be a certain and uniform rule, upon ac- 
tions for meſne profits; but may tend to put this fictitious re- 


ry right not barred by the 
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according to the real merits of the caſe. 
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A N f „ PO. | ” ot a n 2 
medy by ejeckment, upon a true and liberal foundation; to 17;8. 


attain ſpeedily and effectually the complete ends of j uſtice, 


My brother WILuor tells me, that he had the very fame Palin. 
queſtion made. before him, upon the Oxford circuit, the laſt 
aſſizes: but the cauſe went off upon another point. 3 
| I am therefore glad that the general rule ĩs now ſettled J 
and that the ſettling it, has occaſioned no expence or delay 
to the particular parties in this cauſe. 
The kl. E conſequently was, That the poften 
be delivered to the pLAlxrirr, that he might 
lizee: jadienenty 1: 27 oh, 15 7 


Heylyn and Others ver/us Adamſon. Nannen 


1758. 


| P81 was an action on the caſe, upon promiſes. And the In actions A 


not paid by him. 


firſt count in the declaration was upon an INLAND 31, of on inland bills 
exchange, drazon by Robert Carrick and directed to William gf **<bange 
Dads, dated the 13th day of March 1756; whereby the ſaid: LORD 55 
Robert Carrick required the faid Witham Dod to pay to the gainſt indorſer, 


defendant or his order 100 /. at 40 days after date, value re- plaintiff muſt 


ceived, as adviſed by the ſaid Rober? Carrick : which ſaid bill B. ng a de- 

was indorſed by the ſaid defendant ( Eleanor Adamſon J to que 1 a 

the ſaid plaintiffs, and was accepted by the ſaid Dods,- but uſed to get the 
5g 1 V money from 

| the acceptor ; 


Upon the trial of this cauſe, before Lord Mansfield; at the — — 
ſittings after the laſt Hilary term at Guildball, it was proved mand from, 
on the part of the plaintiffs, That the ſaid Robert Carricł or inquiry 
made the bill; and that the defendant indor/ed it to the plain- after the firſt 
if, and that the ſaid William Dods accepted it, but afterwards * wer. 
refuſed payment, and that the plaintiffs thereupon, on the day 

it became payable, carried it to be proteſted for the non-pay- 

ment and ſoon afterwards brought their action thereon, againſt 

the defendant ;. but it did not appear, on the trial, that the 

DRAWER of the bill had any notice of ſuch non-payment;- or 

that any demand of the money was ever made on HIN | 

the commencement of the ſuit. „ 


It was thereupon objected by the defendant's counſel, «That 
te the action would not lie againft the defendant (the indorſer,) 


* UNTIL a demand of payment had been made upon the DRaw= 
* ER and as no ſuch demand was proved to have been made 


an 155 drawer, the plaintiffs * 2 therefore to be — 
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1758. _ Lord MansrtLD directed a verdict to be given upori the 

5 ſaid firſt count, for the plaintiffs, for 100/. damages and 40 

ixr.ysn ſnillings coſts; ſubject to the opinion of the court, «© Whe- 

and Others v. © ther, upon this caſe, the plaintiffs were intitled to re- 
Anausox. 45 cover.” . 0 | 5 


** 


A caſe was accordingly ſtated for the opinion of the court, | 
and ſigned by Str Richard Lloyd for the plaintiffs, and by Mr. 
Norton for the defendant. „ 5 


The only queſtion was, Whether, in an action brought upon 

an inland bill of exchange, by the indorſee againſt an indorſer, 
this objection, © that no evidence was given at the trial, of 
& notice to the DRAWER of the bill, or even of making ang 
cc inquiry after him,” was a ground of nonſuit ? 


It was argued on Tweſday laſt (the 14th inſtant), by Mr. 
Serjeant Davey for the plaintiff, and Mr. Rooke for the de- 
fendant. F 
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Serjeant Davey made a diſtinctiom between inland bills of ex- 
change, and notes of hand. In the latter, the drawer is to be 
the payer: in the former, the drawee (the acceptor of the 
bill) is to pay if. So that upon a nate of hand, the drawer 
of the note is the firft perſon to be reſorted to, for payment: 
but upon an inland bill exchange, the acceptor of the bil, not 
the drawer, is the fir erſon to be reſorted to, for payment; 
(though the drawer ſhall indeed ſtand as a collateral ſecurity 
for his ſo doing.) Therefore caſes upon promiſſory notes are 
not applicable to caſes on inland bills of exchange. The bill- 
holder can't come upon the drawer of the b,, till the perſon 
upon whom it is drawn ſhall either refuſe to accept it, or re- 

fuſe payment after he has once accepted it. 


Every indorſement of a bill of exchange is in the nature of 
(i 1 a neu bill of exchange: and if there are ſeveral indorſers, they 
1 all undertake that the PRAWEE (the acceptor of the bill) 

| « ſhall pay it.” Ha „ 


Tyhe indorſee is a Aranger to the DRAWER of a bill of ex- 
change: he is only concerned with the acceptor. 
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i | A bill of exchange may happen not to be dated from any . 
| | certain place; or it may be dated from a place where the -N 
| drawer does not reſide z as where a traveller, calling at an inn, 0 
takes up money there, and gives a bill which is afterwards in- 0 


dorſed by his landlord. 


3 F » + 


are 
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And it would be vaſtly inconvenient to all the parties, if 1758. 
It ſhould be holden neceſſary for the indorſee to find out or r 
even ſearch for the drawer of an inland bill of exchange, to Heri ex 

ve him notice * that the acceptor has refuſed payment.“ and Other v. 

or, the ſecurity may be loſt, in the interim, whilſt ſuch Ap,auson. 
ſearch is making: the indorſer may break, before the indorſee 
may be able to find the drawer. But the indorſer may know 


- : 


| where to find him, or how to apply to him. 


Six Chief Juſtices have been of different opinions on this 
point : three of them, of one opinion: three, of another. 


The 9 & 10 V. 3. c. 17. was the firſt act that gives pro- 
teſts for non-payment of inland bills of exchange: and the 
3 4 Ann. c. 9.5 4, 5. extends the proteſt, to the caſe of 
non- acceptance. The words of both theſe acts are remark- 
able; viz. That the proteſt ſhall be notified to the party 


© FROM WHOM the bill vas RECEIVED ; . 4vho ſhall repay the 


% ſame with intereſt and charges.” 


| The inconvenience may be the ſame (as to this matter) 
upon an inland bill, as upon a foreign bill. Vet upon a foreign 
| bill, it certainly is not neceſſary. In i Strange 441. Bromley 
v. Frazier, Tr. 7 G. 1. on a foreign. bill of exchange, the 
Court, on mature deliberation, held, © That a demand upon 
« the drawer is nt neceſſary, to make a charge upon the in- 
tc dorſer; but the indorſee has liberty to reſort to either.” It 
was a point then unſettled. In 1 Sal. 131. 133. there are, 
as it is ſaid in Strange 441. contradictory opinions upon it; 
which are profeſſedly ſettled by that caſe of Bromley v. Fra- 
zier, as the book declares : but thoſe contradictory opinions 
are upon inland bills of exchange. Indeed the caſe of Brom- 
ley v. Frazier (then directly under conſideration) was upon a 
foreign one: but the book goes on thus, (which is general, and 
equally applicable to both ſorts,)—* And as to the notion that 
© has prevailed, “ that the indorſer warrants only in default 
* of the drawer,” there is 10 colour for it: for every in- 
© dorſer is in the nature of a new drawer; and at ni prius 
© the indorſee is never put to prove the hand of the fir drawer, yy 
© where the action is againſt an indorſer. The requiring a 
* proteſt for non-acceptance, is not becauſe a proteſt amounts 
to a demand : for, it is no more than giving notice to the 
© drawer, to get his effects out of the hands of the drawee z 


* 


4 © who, by the other's drawing, is ſuppoſed to have ſufficient 
® © wherewith to ſatisfy. the bill.” So that this notion is here 
5 exploded, “ That the indorſer of a bill of exchange war- 


ct rants only in default of the drawer.” But every indorſer 
Warrants againſt the default of the payer. 
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1758." la the exſe of * Homerton v. Mackrell, M. 10 G. 2. F. R. 
4 3 (which was 8 to the caſe in 1 Strange 441.) an ac- 
HzyYiry,., tion by the indorſee of a promiſſory note againſt the indorſer, 
and Others y. the opjection was, that it was not alledged in the declaration, 
AnaMson. © That a demand was made upon the drawer of the note.“ 
The Ser- And it was there holden not neceſſary to be alledged in the 
23 - declaration. But Lord Haxdwicke mentioned the opinions of 
Mackerel: Holt, Macclesfield, Pratt, Raymond, Eyre, and King. Holt, 
but I took it re, and + Raymond held it to be neceflary : Macclesfield, 


of Hamerton. 1 1 
+ Lord Ray- Was not * 


mond firſt held 12 of, 5 oo eb 
the opinion of Macclesfield and Pratt; but came over afterwards to that of Holt and 


by this name Pratt, and Kiug were of a contrary opinion, viz. © that it 


Eyre; (as Lord Hardwicke ſaid he had been informed.) 


Theſe opinions ſeem to relate only to notes of hand : but upon 

a bill of exchange, the indorſers are all only promiſers and un- 

dertakers for the payer (the acceptor } of the bill; and are not 

obliged to look after the original drawer. And fact and ex- 
perience in buſineſs are agreeable to this poſition. | 


Mr. Noobe, for the defendant, infiſted that upon an action 


brought by tlie indorſee againſt an indorſer of an INLAND 67/ 


; 08 exchange, the plaintiff ought, at the trial, to prove notice to 
and demand of payment from the DRAWER of the bill. 1 


The indorſer is _ a conditional undertaker for the BR ] ] 


of the bill, who is the firſt contractor: he ſtands as a ſurety 
only, and cannot be called upon, unleſt the drawer makes de- 
Fault. It is like the caſe of principal and acceſſary; where the 
acceſſary cannot be tried before the principal: ſo here the in- 
dorſer cannot be liable T1LL the original contractor has failed 
in performing his contract. . 


And great inconveniencies miglit follow, if this was other- 


wiſe. 


There ate ſeveral authorities which fully prove that it is 


neceſſary. Caſes in B. R. Temp. W. 3.244. Lambert v. Oakes at 


Guildhall ; and 1 Ld. Raym. 443. Lambert v. Oakes, 8. C. is 
} Lambert . directly in point. 1 Salt. 126. pl. 6: Anon. (f probablyS. C.) 


Pack, x Salk» accordingly. 1 Strange 649. M. 12 G. 1. Syderbottom v. 
ſeems clearly © 
S. C. Indeed note, at Guildhall, C B. Ld. Ch. Juſ. Eyre's opinion was 
they are, all accordingly, „That the plaintiff muft prove diligence to 
| ſour, proda= get the money of the drawer ; the indorſer only warranting 


bly, the ſame c on his default.” And for want of ſuch proof, he di- 


catez though 


two of them rected the jury to find. for the defendant. ' 7 Strange 1 087. | 


are placed un- | | 
der M. 10, and ie other two under P. 11 W. 3. 


. | „ Calliat 


Smith, Upon an action againſt the indorſer of a promiſſory 


EN 
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Collins v. Butler, at Guildhall, per Lee, Ch. Juſt. It was ruled 
accordingly ; who cited a caſe determined on great debate, in 
C. B. in P. 4 G. 2.— Due diligence muſt be ſhewn to have Harn 
been uſed in ee ee e the drawer of the bill of exchange, and Others vi 


before the money can be recovered againſt the indorſer. KS 
And there is xo difference between a note of hand, and a bill 
of exchange; other than that the drawer of the note is the 
— promiſer, and (as it were) both drawer and drawee; 
whereas on a bill of exchange, he is only an implied promiſer. 


Abbas. 


7 


Indeed on a foreign bill of exchange this notice and demand is 


not neceſſary; becauſe the foreign drawer is not amenable to 
juſtice here. | | | 


As to the words of the ſtatutes of 9, to V. 3. & 3, 4 Ann. 


they do not exclude the neceſſity of giving notice to the drawer: 
though they add an additional caution, © of giving notice to 
« the perſon from whom the bill was received.“ | 


. Mr. Serjeant's caſe, wherein mention is made of the fix 
Chief Juſtices differing in opinion, ſeems to be taken from 
the 3d volume of the Abridgment of the Law *. | 


vol. 3. title, Merchant and Merchandiſe, pa. 608. note b. (which is un 


ſame caſe cited by the Serjeant.) 


5 Serjeant Davey, in reply—I agree that the drawer of a 
bill of exchange is only a conditional undertaker for the 


, * See New 
Abridgment, 
doubtedly the 


drawee : and ſo alſo is the indorſer of a bill of exchange a 


conditional undertaker for the drawee. But it does not fol- 
low, that the indorſer of a bill of exchange is only a condi- 
tional undertaker for the drawer. 


The caſe of Lambert v. Oakes was upon a note of hand (ac- 
cording to Ld. Raymond: ) and Ld. Ch. J. Holt s opinion upon 
a bill of exchange, was upon a caſe not before him. 


In the caſe of Hamerton v. Mackrell, Id. Hardwiche + held 


it not neceſſary. 


+ The Serjeant 
had been miſ- 
informed : for 


Lord Hardwicke (as appears by my note of that caſe) did not give or even intimate his 


own opinion upon that point. 


The drawee's place of abode is always known upon a bill of 
exchange, but not the drawer's. | 55 


| The Cour gave no opinion at the time of this argu- 
ment; but poſtponed it, in order to ſettle the point 


. 


with preciſion and certainty. 


es - © nn 
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HevyLvn 


and Others v. 
 ADAMSON., 


5 Michaelmas Term 32 Geo. 2. 
Lord MansFieLD obſerved, That the confuſion ſeewed to 
have ariſen from its not being ſettled, «© Wo is the originat 
&« debtor." | | | 55 


Mr. Juſt. DExisox ſaid, The cafe of Hamerton v. Macbrell, 
was upon a writ of error; and the judgment was affirmed, 
upon the allegation contained in the declaration, of a yRO- 
MISE made by the indorſer, which (upon a writ, of error), they 
conſidered as an expreſs promiſe : but Lord Hardwicke did not 

give his own opinion at all, upon what is now the preſent 
queſtion. _ | be CE 
N Cur. Anvis'. 


Lord MaxNsrIELD now delivered the reſolution of the 


His Lordſhip ſaid, He could not perſuade himſelf. that 
there had really been ſuch a variety of opinions upon this 


8 at niſi prius, as had been mentioned at the bar. 


V, antęz Þ» 
671. 3 


ut however that may be, it muff now be determined upon 
the nature of the tranſaction, general convenience, and the 
authority of deliberate reſolutions in court. | 


A bill of exchange is an order, or command, to the drawee 
who has, or is ſuppoſed to have, effects of the drawer in his 
hands, to pay. When the drawee has accepted, e is the ori- 
ginal debtor ; and due diligence muſt be uſed in applying to 
him. The drawer is only liable in default of payment bo him, 

due diligence having been uſed : and therefore if the acceptor 
is not called upon within a reaſonable time after the bill is 
2 and happens to break, the drawer is not liable 
- at all. 65 : 


Every man therefore who takes a bill of. exchange, muſt 
know where to call upon the drawee; and undertakes to de- 
mand the money of him. ee tt w 


When that bill of exchange is indor/ed, by the perſon to 
whom is was made payable ; as between the indorſer and 
indorſee, it is a new bill of exchange; and the indorſer ſtands 
in the place of the drawer : the indorſee undertakes to de- 
mand the money of the draus. If he negleCts, and the 
drawee becomes inſolvent, the loſs falls upon himſelf. If 
the indorſee is diligent, and the drawee refufes payment, 
his #mmediate remedy is againſt the indor/er : and it was very 
properly obſerved, * that the act of , 10 W. 3. requires no- 
ticp of the proteſt to be given © to the perſon from whom — 
1 „„ „„ 
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* Jill w0as received.” He may have another remedy againſt 
the fr/t drawer, as aſſignee to, and ſtanding in the place of 
the indorſer. | i 1 


The indorſee does not truſt to the credit of the original 
drawer : he does not know whether ſuch a perſon exiſts, or 
where he lives, or whether his name may have been forged. 
The indorſer is is drawer ; and the perſon to whom he ori- 

inally truſted, in caſe the drawee ſhould not pay the money. 
There is no difference in this reſpect between foreign and in- 
land bills of exchange, except as to the degree of inconve- 
nience : all the arguments from law, and the nature of a 
tranſaction, are exactly the ſame in both caſes. 


As to foreign bills of exchange, the. queſtion was ſolemnly 
determined by this Court, upon very ſatisfactory grounds, 
in the caſe of Bromley v. Frazier—That was © An action 
upon the caſe upon a foreign bill of exchange, by the in- 
© dorſee againſt the indorſer 7 and on general demurrer it 
was objected, „ that they had not ſbeaun a demand upon 
« the drawer, in whoſe default only it is that the indorſer 
cc warrants.” And becauſe © this was a point unſettled, and 
© on which there are contradictory opinions in Sa/te/d 131 
e 133. the Court took time to conſider of it. And on 

© the ſecond argument, they delivered their opinions, 
„ That the declaration was well enough: for, the deſign of 
« the law of merchants in diſtinguiſhing theſe from all other 
contracts, by making them aſſignable, was for the conve- 


oO 
1758. 
— 
HErIrN 


and Others v. 
ADAMSON. 


®* x Strange 
441. Tr. 7 G. 
1. B. R. 


* nience of commerce, that they might paſs from hand to 


« hand in the way of trade, in the ſame manner as if they 
« were ſpecie. Now to require a demand upon the drawer, 
will be laying ſuch a clog upon theſe bills, as will deter 
<« every body from taking them. The drawer lives abroad, 
« perhaps in the Indies, where the indorſee has no corre- 
« ſpondent to whom he can ſend the bill for a demand; or 
« 1 

« would meddle with them. Suppoſe it was the caſe of 
e ſeyeral indorſements, muſt the AY indorſee travel round 
« the world, before he can fix his action upon the man 
« from whom he received the bill? In common experience, 


« every body knows that the more indorſements a bill has, 


« the greater credit it bears : whereas if thoſe demands are all 
« neceſſary to be made, it muſt naturally diminiſh the value, 
« by how much the more difficult it renders the calling in 
« the money. And as to the notion that has prevailed, that 
« the indorler warrants only in default of the drawer, there is 
« no colour for it: for every indorſer is in the nature of a 
ne drawer; and at niſi prius, the indorſee is never put 


« to prove the hand of the ff drawer, where the action is 


4 « againſt 


he could, yet the delay would be ſo great that nobody 


1758, „ againſt an indorſer. The requiring a prote// for non- 
—— acceptance, is not becauſe a proteſt amounts to a demand : 
Heyrt.yw “ for it is no more than a giving notice to the drawer to get 
and Others v. his effects out of the hands of the drawee, who, (by the 
ApDams0n, „ other's drawing, ) is ſuppoſed to have ſufficient wherewith 1 
| ce to ſatisfy the bill.“ Upon the whole, they declared KF 
themſelves to be of opinion, . That in the caſe of a foreign 
« pill of exchange, a demand upon the drawer is not neceſ- 
« ſary to make a charge upon the indorſer; but the in- 
« dorſee has his liberty to reſort to either for the mo- 
cc ney: conſequently the plaintiff (they 'faid) muſt have 
1 judgment.“ . 1255 3 | 


Every inconvenience here ſuggeſted holds to a great degree, 
and every other argument holds egually, in the caſe of IxLAN D 
bills of exchange. „ 27 


Wr are therefore all of opinion, © That to intitle the in- 
ec dorſee of an INLAND bill of exchange to bring an action 
ec againſt the indorſer, upon failure of payment of the 
„ drawee, it is not. neceflary to make any and of, or 
„ inquiry after, the firſt dratver. C 


The law is exactly the ſame, and fully ſettled upon the | 
analogy of promifſery notes to bills of exchange; which is 
very clear when the point of reſemblance is once fixed. [4 


WHILE a promiſſory note continues in its original ſhape 
of a promiſe from one man to pay to another, it bears 2 
fimilitude to a bill of exchange. When it is indor/ed, the 
reſemblance BEGINS : for then it is an order by the indorſer, 
upon the maker of the note, (his debtor, by the note), to pay 
to the indorſee. This is the very definition of a bill of 


exchange. 


The indorſer is the drawer; the maker of the note is the 

acceptor ; and the indorſee is the perſon to whom it is made 
payable. 'The indorſer only undertakes, in cafe the maker 
of the note does not pay. The indorſee is bound to apply to 
the maker of the note: he takes it upon that condition; and 
therefore muſt, in all cafes, know who he is, and where he 
lives; and if after the note becomes payable, he is guilty of 0 
a neglect, and the maker becomes inſolvent, he loſes the c 
money and cannot' come upon the indorſer at all. A c 

0 

n 


Therefore, before h inderſee of a promiſſory note brings an ac- | 
tion againſt the indorſer, he muſt ſhew a demand, or due dili- } 0 
gence to get the da Fan the mater of the note; — juſt as the } 6 
perſon to whom the bill of exchange is made payable muſt yy = « 
| | 5 g V ; 6 
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a demand, or due diligence to get the money from the aq 1738. 
ceptor, before he bring an action againſt the drawer. This 7 75 8 
was determined by the whole Court of Common Pleas, upon Hzxi un 4 
eat conſideration, in Poſh. 4 C. 2.3 as cited by my Ld. andOthers v. 
Ch, J. Lee in the Caſe of Collins v. Butler. AD anon. | 
3 | 1 | 2 Strange . 


So that the rule is exactly the /ame upon promiſſory notes, 1055. 11 C. , 

as it is upon Bille of exchange; and the confuſion Bas, in Wachen 

part, ariſen from the maker of a promiſſory note being called 1 
the drawer : whereas, by compariſon to bills of exchange, 

the indorſer is the drawer. My Ba 


All the authorities, and particularly Ld. Hardwicke, in 
the Caſe of Hammerton v. Mackrel, M. 10 G. 2. (according 
to my brother Deniſom's ſtate of what his Lordſhip faid,) put 3 
promiſſory notes and inland bills of (exchange juſt upon the 1 
f. ſame footing: and the © ſtatute expreſsly refers to inland My own note 
bills of exchange. 1 | "7." ET _ Caſt is 

0 | Xa C- 
able; via. Promiffory notes ſeem. to me to be put upon the ſame foot as inland bills 
of exchange.” V. 3, 4 Ann. c. 9. . 


F* + 


But the ſame law muſt be applied to the ſame reaſon ; to 
the /ubfantial reſemblance between promiſſory notes and bills 
of exchange; and not to the ſame ſound, which is equally 
uſed to deſcribe the makers of both 


My Id, Ch. J. Holt is quoted as being of opinion, “ That 
“ in actions upon bills of exchange, it is neceſſary to prove 
e a demand upon the drawer.” For proof of this, the 
principal Caſe referred to, is that of Lambert v. Oakes, 
. in three books: 1 Id. Raymond, 1 Salk. and 
12. . „ | | | 5 


In 1 £9. Raym. 443. it appears manifeſtly, that the Queſ- 
tion aroſe upon a promiſſory note. © R. ſigned a NOTE un- 
« der his hand, payable to Oakes, or his order; Oakes in- 
&« dorſed it to Lambert, upon which, Lambert brought the po 
« action for the money againſt Oakes. Per Holt, Ch. ]. 3 
« He ought to prove that he had demanded or done his en- | 

« deayour to demand this money of R. before he can ſue 
“ Oakes upon the indorſement. The /ame latu, if the bill 
« was drawn upon any other perſon, payable to Oakes or 
« order; that is, A demand muſt be made of the perſon 
«© UPON WHOM the bill is drawn.” And other parts of the 
caſe manifeſtly ſhew this to have been the meaning. For, 
my Ld. Ch. J. Holt is reported to have ſajd, © The indorſe- 
ment will ſubject the indorſer to an action; becauſe jt 
e makes a new contract, in caſe the perſon UPON WHOM if js 
« drawn does not pay it.” { Again, © If the indorſee does 9 In pa. 444+ 
got demand the money payable by the bill, of the perſon 
| = 55 lis «© UPON 


4 . 


k 2 * +» 
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z © he fails, the indorſer is not liable.” WY 

HreyYLYXx . e 1 1 5 

and Others v. In * Salleld, the caſe is confounded : it is ſtated to be g 

Ay 6 I * bill of exchange, and © that the demand muſt be made upon 

there mile © the drawer, or him upon whom it was drawn.” My 

Lambert v. Ld. Ch. J. Holt had ſaid that a demand muſt be made of the 

Pack,) pl-y- maler of a promiſſory note, (calling him the drazuer ;) and in 
the caſe of a bill of exchange, of him upon whom the bill is 
drawn. The report jumbles both together, as applied only 
to a bill of exchange; miſled, I dare ſay, by the equivocal 
ſound of the term drawer, and by the Chief Juſtice's rea. 
ſoning in the caſe of a promiſſory note, from the law upon 


Vote. The bills of exchange f. 


report in 1 | 
Salk. 126. pl. 6. is much more ſtrong and explicit: but it is ſhort, anonymous 


4 mere looſe ſcrap, by the ſame reporter; who was manifeſtly unclear 
{being S. C. with pl. 9.) | ; 


In 12th Modern 244. the cafe is miſtaken too; and 
ftated as upon a bill of exchange, and as a determination 
tc that there muſt be a demand upon the drawer of the bill 
10 of exchange - and yet the report itſelf ſhews demon- 


ſtrably, that what was ſaid by my Lord Ch. J. Holt was 
applied to the maker of a promiſſory note, (calling him the 

dratuer.) For the report makes him argue So # the 
ec bill was drawn on any ether perſon, payable to ( or 
« order :” which ſhews that the caſe in judgment was nat a 
bill drawn upon another perſon, but payable only to Oaker, 


by RN HIMSELF. 


It ſeems to me 28 if Ld. Ch. J. Holt, in thit caſe; bad 
conſidered the drawee of a bill of exchange in the ſame light 
as the maler of a promiſſory note: but looſe and haſty notes, 


miſled by identity of ſound, have miſapplied 'what was faid 


of the drawer of a promiſſory note, to the drawer of a bill of 
exchange ; and to ſuch a degree miſapplied it, that two re- 


'Þ There ſeem ports out of the || three have ſtated the queſtion as ariſing upon 


to be four re- a bill of exchange; which is manifeſtly otherwiſe, 


or at leaſt of 

S. P. (V. Note 
on pa. 

and on this pa. dc dorſee againſt an indorſer, the plaintiff muff prove a de- 

* ec mand of, or due diligence, to get the money from the 

ec ꝗratuee (or ACCEPTOR 3) but need not prove any demand of 

« the DRAWER : and that in actions upon promiſſory notes, 


But be this conjecture as it may, we are all of opinion, 


_ by an, indorſee againſt the indorſer, the plaintiff muſt 


, prove a demand of, or due diligence to get the money 
te from the MAKER of the note.” | 


Wii Accordingly, the RULE was, That the poſtea | 


be delivered to the PLAINTIFF. 


„and 
about the Caſe, 


© That in actions upon inland bills of exchange, by an in- 


—.!. Lp. Ce. ̃ͤ Vd ĩ˙·ü-2 ] K 
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4 855 Rex ver. Mallinſon. 
TAN 18 was 2 conviction for killing ten trouts. 


The conviction ſets forth, that one John Keep, of, c. 
came before the juſtice of peace, and gave information that 
the defendant Thomas Mallinſon, of, Qc. taylor; not having 
any lands and tenements or other eſtate of inberitance in his 
own right, nor in the right of his wife, of the clear yearly 
value of 100 J. or for term of life; nor having any leaſe or 
| Heaſes of 99 years, or for any longer term, of the clear yearly 
value of 150 J.; nog being the ſon and heir apparent of an eſquire 
or other perſon of higher degree; nor being owner or keeper 
of any foreſt, park, chaſe, or warren, being ſtocked with 
deer or conies, for his own neceſſary ufe, in reſpect of ſuch 
| foreſt, park, chaſe, or warren ; nor being lord of any manor 

or royalty, nor game-keeper of any lord or lady of any Ar 
or manor, duly made, conſtituted, or appointed, wi 
power or authority to take, kill, or deſtroy the game in or 
upon any ſuch lordſhip or manor; nor being a maker or ſeller 
of any nets, angles, leaps, piches, or other engines for the 
taking of fiſh; NOR BEING OWNER of any river or fiſhery ; 
nor being a fiſherman lawfully authoriſed to fiſh with nets in 
navigable rivers or waters, nor an apprentice to any ſuch 
fiſherman z nor in ANY WISE WHATSOEVER 7#mpowwered, au- 
thoriſed, or qualified by the laws of this realm, either to take, 
kill, or deſtroy any ſort of fiſh, fowl, or other game what- 


ſoever, either for himſelf or for any other perſon or perſons 


whomſoever, nor to keep or uſe any greyhound, ſetting- 
dog, hays, lurchers, tunnels, nets, or any other engine to 
kill and deſtroy the game; on the 27th of June 31 G. 2. at 
Golearr aforeſaid, within the ſaid riding, did with a certain 
net, UNLAWFULLY tale and kill ten fiſh, that is to ſay, tex 
. trouts, contrary to the form of the flatute in ſuch caſe made and 
provided. V hereupon the ſaid T homas Mallinſon, afterwards, 


on the 27th day of June, in the year aforeſaid, had notice 


of the ſaid information, and of the offence therein charged 
upon him as aforeſaid, and was then and there in due man- 
ner ſummoned to be and appear before the ſaid juſtice at his 
dwelling-houſe in M. aforeſaid, in the ſaid Weſt Riding, 
IMMEDIATELY upon his receipt of that ſummons, to make 
his defence againſt the ſaid charge contained in the ſaid in- 
formation: but the ſaid Thomas Mallinſon neglicted to appear, 
and doth not appear before the ſaid juſtice, nor make any 
defence againſt the ſaid charge; but maketh default therein. 
Wherefore the ſaid juſtice afterwards, that is to ſay, on the 

2th day of Fuly 31 G. 2. at his above-mentioned dwelling- 
houſe in A. aforeſaid, in the ſaid Weſt Riding, (the ſaid Tho- 


Weadneft 
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1758. _ Mallinfon having + been CN a e e 8 | 
e eee Hed to appear or make any defence againſt the ſaid charge, 
Rex v. doch W Os examine 1 92 truth of the charge aforeſaid in 
MauiLin- the ſaid information contained. And hereupon Fohn Whitley 
sos. of Golcarr aforeſaid, cordwainer, being a credible witneſs, 
cometh before the ſaid juſtice in his proper perſon, and be- 
fore the ſaid juſtice, upon his corporal oath, upon the Holy 
Evangeliſts of God, to him then and there adminiſtered by 
the ſaid juſtice, depoſeth, ſweareth, and upon his faid oath 
affirmeth and ſaith, That the ſaid Thomas Mallinſon, not 
having any lands and tenements, or other eſtate of inherit- 
ance in his own right, nor in the right of his wife, of the 
clear yearly value of 100 /. or far term of life z nor having 
any leaſe or leaſes of 99 years, or for any longer term, of 
the clear yearly value of 100 J.; nor being the ſon and heir 
apparent of an eſquire, or other perſon of higher degree; 
nor being owner or keeper of any foreſt, park, chaſe, or 
warren, being ſtocked with deer or conies for his on ne- 
| ceſſary uſe in reſpect of ſuch foreſt, park, chaſe, or warren ; 
nor being lord of any manor or royalty, nor game-keeper of 
1 I any lord or lady of any lordſhip or manor, duly: made, con- 
. ſtituted, or appointed, with power or authority to take, kill, 
or deſtroy the game in or upon any ſuch lordſhip or manor z 
nor being a maker or ſeller of any nets, angles, leaps, 
| piches, or other engines for the taking of fiſh; nor being 
owner or occupier of any river or fiſhery nor being a fiſher- 
man lawfully authoriſed to fiſſi with nets and engines in na- 
vigable rivers or waters, nor an apprentice to any ſuch 
fiſherman z nor in ANY WISE WHATSOEVER 1mpozwered, autho- 
riſed, or qualified by the law of this realm, either to take, hill, P 
er deftroy any ſort of fiſh, fowl, or other game whatſoever, 2 
either for himſelf or for any «ther perſon or perſons whatſoever, 
nor to keep or uſe any greyhound, ſetting-dog, hays, 
lurchers, tunnels, nets, or any other engine to kill and de- c. 
{troy the game: on the 27th day of June in the 3 iſt year 
aforeſaid, in Golcarr aforeſaid, in the ſaid riding, did, with 
a certain net, unlawfully take and kill ten fiſh, that is te ſay, 
ten trouts, contrary to the form of the ſtatute in ſuch cate 
i made and provided. And thereupon the ſaid Thomas Mal- 
linſon, on the 12th day of July aforeſaid, in the year afore- 
ſaid, is duly convitted before the ſaid juſtice of the offence 
aforeſaid, in the ſaid information contained and therein 
charged upon him, by the oath of one credible witneſs, the 
aforeſaid John Whitelv, according to the form of the ſtatute 
in ſuch caſe made and provided. It is therefore adjudged by 
the ſaid juſtice, that the ſaid Thomas Mallinſon is guilty of 
the offence aforeſaid, in the faid information contained; and 
is hereby convicted thereof, according to the form of the 
ſtatute in ſuch caſe made and provided; and that the ſaid 
Thomas Mallinſon hath forfeited the ſum of five pounds for 


„ OO RR ETA 


his 


Michaelmas Term 32 Geo. 2. Gar 


his offences afergſuid; that is to ſay, ten ſhillings apiece for eg. 
WE and NN of the emitted fiſh fo taken and 1758 
killed by the ſaid Thomas Mallinſon as aforeſaid, amounting Rex v. et 
together to the faid ſum of 5 J.; to be levied and diſtributed Martine” + 
according to the form of the ſtatute in ſuch caſe made and os. 
provided. In witneſs, Wc. CR nd We. 


Mr. Norton, on behalf of the defendant, made ſeveral ob- 


jections to this conviction. | 


1ſt. The ſummons is bad, as ſet out; (though indeed it 
was not neceſſary to have ſet it out at all.) It is, © to appear 
«© IMMEDIATELY ;“ which is not a reaſonable ſummons. 
1 Strange 261. Rex v. Johnſon. An objection of this ſort 
was taken to a ſummons * to appear on the /ame day.” It of. 
received indeed a fatisfactory anſwer, from a fact, via. the  _ 
defendants having there actually appeared. to it, and made a 
defence: which appearance and defence cured all defects in * 
the ſummons. | %%ͤ¶ĩ ĩöƷᷣ 8 


2d Objection. Here is nt a fill aegutive adjudication of 
the defendant's wanT of qualification : for it is not ſtated 
« That the defendant had not the licenſe or CONSENT of the 
© gavner.” And as this eſſential circumſtance is omitted, 
the general allegation of his “ taking and killing the-fiſh- 
& unlawfully and againſt the fiatute,” is not ſufhcient. J. ante 
Pa. 154, 155. Rex v. Jarvis, H. 30 G. 2. ee 

3d Objection. It might be his own fiſh and in his own 
pond, for aught that appears to the contrary : for it is only 
alledged “ That he killed ten trouts at ſuch a place.“ 


The conviction ſeems to be intended upon * 4, 5 W. 3. It feems 
c. 23. f 3. ws 3 2 Clearly to 
5 nn 6d 3 ks EY 5 6 8 have been 
intended to be grounded on 22, 23 C. 2. c. 25. F 7. and not upon 4, 5 W. & M. 


Mr. Tates contra, for the proſecutor. 


_ iſ. No preciſe time of appearance is requiſite to be fixed 
by the ſummons: and bis gives a larger latitude, than if a 
day and hour had been fixed; for it means only, *t*&s tor 


3 „ 


2dly. Though this omiſſion of his © not having the con- 
« ſent of the owner,” cannot be ſupported upon the ſtatute 
of 22, 23 C. 2. c. 25. $ 7.3 yet it may, upon that of 
4, 5 V. & A. c. 23.: which ſays only -“ If any perſon 
not qualified by the laws of this land.” (V. 5 3.) And 
the Court will not preſume a qualification. As in a convic- 
tion upon the gin act, in the caſe of Rex v. Brian, 2 Strang? 
5 1101. 
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1101. the Court would not preſume that the gin was ſold 
to be uſed in medicine. Rex v. Theed, M. 11 G. 1. in 2 Lord 


- Raym. 1375: and in 1 Strange 608. the conviction was 


preſumed to be #ight ; as it did not appear to be wrong: _ 


dly. The ſame anſwer holds to this objection, viz. 
& That the Court will not preſume that the fiſh were the de- 


„ fendant's own,” or © that he killed them in his ews 


* V. Rex v. 
Uriah Cor- 
den, Hil. 


69, 9 G. 3. 
B. . poſt. 
2279. 


Lord MaxsrL Y. This conviction is clearly bads 


The offence provided againſt by the act of 22, 23 C. 2. 
c. 25. is Healing fiſn; taking it“ without the licenſe or conſent 
of the owner. The juriſdiction given to the juſtice of peace 
is over every ſuch offender or offenders in ffealing, taking, or 
killing fiſh: V. 5 7.) Taking and killing, in the intention 

f this ſtatute, mean STEALING. But this man is not con- 
victed of Ax offence. For he is not charged with fealing, 
nor even with taking and killing the fiſh of ANOTHER perſon, 
or in ANOTHER perſon's pord. The offence ſpecified in the 


ſtatute is taking it without the licenſe or conſent of the 


« lord or owner of the water.” But it may be his own 
pond, and his ou fiſh, for any thing that appears to the 
contrary in the preſent caſe, GR. 
Therefore if there was no ether fault in it, it is effentially 
bad, for this reaſon alone. . | 


Mr. Juſt. Dxxison-—It is fill of faults +. but this alone. 
would be fatal. It does not appear that the fiſh he killed 


were not his own, or killed in his own ponds. 


Mr. Juſt. FosrER The offence intended by the act is 


the invading ANOTHER man's property. But there is no fuch 


charge here upon this man, as invading the property of 


another. 1 | IgE 


Mr. Juſt. Wi Mor This conviftion is bad, for the faults 
that have been mentioned, and for a great many others : it is 


Per Cur. unanimouſly, 
| CONVICTION QUASHED. 


| Goſs and Another ven. Withers: 

lidem ver, Eundem  _ 
HIS was a ſpecial caſe, from the fittings in Londbn, 
upon two actions, on two diſtinct policies of inſurance ; 

ne upon a ſhip, and the other upon the loading. Y a 
The former was an inſurance upon the David and Re- 
beccah, at and from Nexwfoundland to her port of diſcharge in 
Portugal or Spain, without the Streights, or England; to 


commence from the time of her beginning to load at News 
foundland, for either of the abovenamed places: and it was 


4 


An inſure! 
ſhip being 
taken, the in- 


fured may de- 


mand as for & 
total loſs, and 
abandon to the 
inſurer. 


ſo1p ; beginning the adventure at Newfoundland, and to con- 
tinue during her abode there, and until the faid ſhip with 
all her ordnance, tackle, c. ſhould be arrived at her port 


of diſcharge as aforeſaid, and until ſhe ſhould have been 


moored at anchor 24 hours in ſafety; It was to be lawful 
for the ſhip to touch at and ſtay in . 1 whatſoever, 
without prejudice to the inſurance... ihip was, by 
agreement, to be valued at the ſum ſubſcribed, without fur- 
ther account. And in caſe of loſs or misfortune, it was to 
be lawful for the aſſured, their ſervants, c. to ſue, labour, 
and travel, for, in, or about the defence, ſafeguard, and 


recovery of the ſhip, or any part thereof, without prejudice 


to the inſurance : to the charges whereof the inſurers were 


to contribute, pro rata. The inſurance was to be at 10 gui- 


neas per cent; and in caſe of loſs, to abate 2 J. per cent. 
And in caſe of average loſs not exceeding 5 J. per cent. 


to allow nothing towards ſuch loſs. And if the veſſel 


diſcharged without the Streights, excepting the Bay of 
. Biſcay, 2 guineas per cent. were to be returned: and if ſhe 

Called with conyoy, and arrived, 2 guineas more per cent. 
were to be returned. The plaintiffs declared upon a total 
loſs by capture by the French. 1 88 


The policy declared upon, in the other ation. was an in- 
furance upon any kind of lawful gaads and merchandizec, 
| loaden or to be loaden on board the aforeſaid ſhip : which 


for 7 J. 7 s. inſured 70 I. And the declaration alledged that 


divers quantities of fiſh and other lawful merchandizes to 
the value of the money inſured were put on board, 


to be carried from Newfoundland to her port of deſtina- 


tion, and ſo continued, (except ſuch as were thrown over- 
board as is aftermentioned,) till the loſs of the ſhip and 


goods. The declaration then avers that 3 of the ſaid goods 
were neceſſarily thrown overboard in a ſtorm, to preſerve 
the ſhip and the reſt of the cargo: after which jegſon, the ſhip, 


and the remainder of the goods, were taken by the French. 


There 


—ñ 232 
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There was another count in this declaration $ for mo- 
ney had and received to the uſe of the phat. 


The caſe ſtates, That = ftp departed from her proper 
port, and was taken by the French on the 23d of Decet 


1756; and that the maſter, mates, and all the ſailors,. exc 


an apprentice and landman, were talen out amd . fo 


France. That the ſhip remained in the Hanps or THE 
ENEMY 8 days and was then. retaken by a Briti % privateer, 
and 3 in on the 18th of January to Milford Haven ; 


and that immediate notice was given by the affured. to the 
aſſurers, with an offer to ABANDON the ſhip to their care. It 
was alſo proved at the trial, That before the taking by the 
enemy, à violent ſtorm- aroſe at ſea ; which firſt ſeparated 
the ſhip from her convoy, and afterwards diſabled her ſo far 
as to render her incapable of proceeding on hey ral 
voyages without going into york to refit. 


It was 1 proved, That part of che cargo was "x 
overboard in the ſtorm ; and the reſt of it was ſpoiled whilſt 


the ſhip lay at Milford Haven, after the offer to abandon, 
and before 5 — could be refitted. - And the aſſured proved- 


Ver intereſt in the ſhip and e to the value inſured. 


Several Queſtions ariſing upon the trial of the firſt of the 
ſaid cauſes, it was agreed that the jury ſhould bring in their 
verdict, in both cauſes, for the plaintiffs, as for a total loſs 
fubject, however, to the opinion of tho Court on the fol- 
avg Queſtions, via. 


uiſt. Whether hir capture of the ſhip bs the x hk 
was or was not SUCH a loſs as that the ſais became liable 


thereby ? 


' 2dly. Whether under the {renal circumſtances of this 
caſe, the aſſured had or had not a RIGHT ro ABAN DON the 
ſhip to the - +58 after ſhe was carried into M. Herũ Haven ? 


This Caſe was twice POLE) viz. firſt, on Tueſday 6th 
une 1758, by Mr. Morton pro Jer, and Mr. Serjeant 
avy pro Def and again, on Friday 10th November 1758, 


by Mr. Norton pro Quer, and Sir Richard Lloyd pro Def. 
Mr. Morton and Mr. Norton on n behalf of the meim | 


argued for the affirmative in both queſtions. 


They iouſly diſtinguiſhed between caſes diſputed bes 
Zaveen i in urers and inſured, and thoſe between owners. and re- 
. and obſerved * this is a mere contract between | 

13 : 
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Firſt point This is ſuch a total , 2 as s renders the in 
furers liable to anſwer for it. 


14 


They ſaid they would conſider (iIſt,) What an eee irs 
and (zdly,) . hat a * by an mm is. 


1ſt, The definition 4 an inſurance is in Ponte 4 
ones public Juris, i | 1. cup. hd | 


2dly, A capture is, when there is n 1 e u. F 
Mrs the ſhip : - ther it becomes the'property of the ca 
tor. | Grotins, I. 3. c. G. pa. 814. De Ce Belli & i 
9 Tame enim . ge . . eee 


And che period of time of the' Untention is cn ge 
viz. being 24 hours in potgſtate hoſtium." Indeed ſubſequent 
| writers do not fix it ſo preciſely: but they are then treating 
only upon /alvage.. Bynkerfhoek, indeed, differs in the pre- 
miſes, lib. 1. c. 4. Qligſtiones Furis Naben; but both agree in 
the concluſion ; for he alſo puts it upon the DESPAIR. OF THE 
RECOVERY of the ſhip. And this hope, or deſpair, muſt 
be a reaſonable and * one; not A ie * abicar 


fancy, or 4 mere wi 


This veſſel was 8 days in . of the enemy; near 
a month out of the power of the owners, (the inſured,) and 
almoſt all the hands taken out. So that by the terms and 
intent of the inſurance (which muſt be taken favourably for 
the inſured,) this voyage muſt be taken to have been totally 
defeated to the inſurers ; the adventure totally ſtopt,; and 


conſequently, the condition . as between ihe, inſurers 
and the inſured. | 2 3 = 


And this is different from caſes of SALVAGE; ki: the 
property is ngt altered ; but the. marine law only determines 
what thall be paid by the owner for the ſalyage. 47 705 

This is a faraf loſs: it was fo long in poſſeſſion of the 
enemy that the Mer recuperandi was gone. 


Though this ſhip was not carried into port, nor «alibi the 
enemy's fleet, 1 it was 8 DAYS in 18 poſſeſſion of the enemy; 
and it might have been as many mon And the /pes recu- 
perundi would be as abſolutely gone, as if it had been car- 
ried into the enemy's. fleet; out of 3 it "m_ ney 
be immediately retaken. 

Therefore the being carried 1 infro Sick ſdia of the enemy 


cannot be the Zrue rule: but the tu. and certain ruls muſt, 
Vol. II. D in 
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I, | 


| Goss and 


Another v. 


WI rAH as. 
Firſt point. 


* V. 29 G. 3. 
c. 34+ p- 572. 
§ 24. (the 
Prize Act,) 
which directs, 
« that retaken 
ſhips ſhall be 


- reſtored to the 


owners, they 
paying a ſal» 
vage in pro- 
portion to the 
time they 
were in the 
poſſeſſion of 
the enemy.“ 


6586 


Goss and 
Another v. 
Wirnzxs. 


* Vaviſour 
was not then 
a Judge, nor 
even a Ser⸗ 
jeant. 


eng carried 9 


in reaſon, be where the ſees recuperandi is gone. Indeed the 
] may, in many caſes, be an evi- 
dence of this. \ Y 


Now upon the ſtate of the preſent caſe, all hope . 


ing was totally loſt and gone. 


However, the principle of this caſe is not new. For by 


' common law, the thing taken from the owner in war is gone, 


unleſs the owner makes freſh purſuit : and the property of 
common law rule is—That in a war, the captor of a ſhip 8 © 


has a _ the ſhip and goods taken; wnle/e the owner 


makes purſuit ante occaſum ſolis. 7 E. 4. 14. * Vaviſur ll 

ſaid, that it was adjudged in the time of that ſame King, 1 
4 f un 7 pri tia meaſon des enemies quel avoit priſe deuant © 
& dun Engliſbe, que il averoit ceo come choſe gaigne en batel, 8 © 
ce De. 3 et nemy le Roy, ne Þ Admiral, ne le partie 2. qui e | 


0 property fuit devant, &c.; pur ceo q le partie ne vient 


184. 


ticular acts of Parliament, or upon the principles of other 3 


mon law. And the 3 acts of Parliament made in the pre- 


viſe the Parliament had no right to impoſe upon the original | 


tt freſhment, meſme le jour q il fuit priſe de luy, et ante i di 
es occaſum ſolic, et claime cen. And this determination has . 
never ſhaken by any common lau reſolution : it has . 9 
ther been confirmed and recogniſed. | | 


And the determinations of the Anal Courts will not 3 | an 
affect this caſe : for they have determined either upon par- 

laws than the common law. : 
But this Court will follow the determination of the com- Th, 
ſent reign (which are all upon this head) are built upon the _ 
ſame principle. The + ſaving clauſe in 29 G. 2. c. 34. ſup- I 


poſes the right of the owner to be extinguiſhed and gone; 
and that the captor had a right to the thing taken : other- | 


owners ſuch terms of payment for hogs. The act itſelf 
even calls them the former owners: and it is the bounty of 


the act, to reſtore to them any part at all. 8i. 
5 | | defer 
No miſchief can ariſe from this conſtruction: many incon- Wl very 
veniencies will flow from a contrary one. The Courts of 
Law will put liberal conſtructions upon policies of inſurance. | Fir 
This principle was recogniſed by Ld. Ch. J. Lee in the = 
caſe: reported in 2 Strange 1250. Denn v. Dicter where Th 


was eſteemed a total loſs 


the being carried into the enemy's port, and detained 8 days, 
of the voyage; and the property 


7 
13 4 
8 
1 


- 


of the owners gone. 
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This is a queſtion only between the inſurer and the inſured : 
and the infurer had undertaken "_ all forts of perils, for 


a premium received. And here the voyage' was totally loſt ; 
and the cargo entirely periſhed, So that there can be no 
doubt as to the real juſtice of this caſe, | 


Second point—The inſured had a right to ABANDON the 
ſhip to the inſurers, after her coming into Milford Haven, 
For the property inſured was irrecoverably deffroyed. And 
here was immediate notice given to the inſurers of the aban» 
doning of it to them. \ 


Molloy, lib. 2. c. J. pe. 278. and Malin?s Lex Mercatoria 
111. lay down the rules of abandoning. Maline's Lex Mere 


« ting to ſea with the thing inſured.” 


Nov here the ſhip was freighted with a periſbable commo- 
I dity, (fiſh from Neuoundland bound to hot countries, 
Portugal or Spain, vas taken; and afterwards re-taken, 
and brought into Milford Haven, without ſufficient hands of 
her own, and requiripg ſo much refitment as was impoſſible 
do be finiſhed before Te cargo would and muſt be ſpoiled ; 
and part of the cargo was thrown overboard too. To what 
FT purpoſe then ſhould the inſured be at the expence of refitting 
dhe ſhip to carry a /poiled and uſeleſs cargo? 


Little is to be found in our books about abandoning. 


e abandon to the inſurers, where there are no hopes of ſaving 
* the beriſbable cargo ; provided there be no fraud.“ - 


Beſides, here was a total loſs : for the coſts of ſalvage ex- 
ded the value of the thing ſaved. Therefore they had & 
Tight to abandon, . {Es 


Sir Richard Lloyd and Mr. Serjeant Davy on behalf of the 
defendant, argued upon the ſame two pointsz but made 
n- Wl very different deductions. | | 


Firſt The inſurers could not be liable 1 for a TOTAL 
loſs : (though they agreed it was an average loſs.) 


Wo The capture of the ſhip was not a total loſs. The property 
s net diveſted out of the owners: à mere capture, without 
deing carried infra præſidia, or ſome other ſuch W 
. = D 2 1 


catoria 115. puts it © where there is no probability of put- 
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The rule laid down was, „ That the inſured has a right to 


This ſhip was in port; the hands all in France in priſon. 


iſt Points 
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=_ k , putting in the enemy's crew, is not enough to do it. Nor is 

4 Goss and the detaining it 8 days ; for it has been holden that 9g days 
Another, v. will not alter. the property. In Lucars Rep. 77. Affievedo 
Wir nzks. v. Cambridge, the Court held thit to be + very plain, That 
+ They did “ the property was not there altered by the taking.” Let 
ſo. But there in that caſe there was 9 days poſſeſſion by the enemy. 

is no deter- And Dr. Henchman in arguing for the defendant, ſaid, that 
8 the queſtion would not have borne a diſpute in the Admi- 

| GIF in Lucas: Yalty Court: for that the law is clear, „ That not length 
he reports it © of time, but the bringing infra prefidia, is that which 
to be ad-. ( diveſts the property.” And he even cited a caſe of 4 years 
journed for poſſeſſion not altering the property; and alſo a great many 
conan N B. Other authorities, to prove “ That the property is not di- 
Mr. Juſtice © veſted without bringing the ſhip infra prefidia.” Bynter- 
Foſter ſaid fhoek's Dueftiones Furis publici, lib. I. c. 4.is contrary to Grotius's 

That Lu» opinion; and ſays © That length of time alone is not ſuffi- 


cas's Report cient to diveſt the property.” Therefore this was only an $ 
of that caſe 5 | g b | © < 
(of which he average loſs; not a oral loſs, or a diveſting of property : a 
himſelf had and if ſo, the inſurer cannot be intitled to recover | t 
a note,) on "2x5 | | | ö * 

tt | : 3 4 | 
2 o The ſtatute of 29 G. 2. c. 34.5 24. directs ſhips taken and 


retaken to be reſtored to the owners on paying /alvage. This 
was an inſurance 4vi7h benefit of falvage :- ſo that the vorage 
was not inſured, but ONLY the ſhip and cargo. | 


The diſtinction is between ſuch inſurances as this Ci 
benefit of ſalvage, } and inſurances interęſt or no intereſt. In 
the former cafe, no prevention of the voyage can make 

the inſurers liable. | 


| | the 

There are three caſes on this head. 2 

1 . EN: ona 

Pond v. King, H. 21 G. 2. B. R. Where the interrup- take 

a tion and loſs of the voyage was holden to be the thing inſure# nor 
againſt by that policy; which was without benefit of ſalvage, 
and intereſt or no intereſt, and free of average: and this 

was holden not to be an average loſs ; but a fatal lofs, within * 

the terms and extent of that policy. e * 

| E SE | | on / 

De Paiba v. Ludlow, Tr. 5 G. 1. C. B. reported in Co- will 

myns 360. An aſſumpſit upon a policy whereby the defendant | abfelt 

inſured the plaintiff, intereſt or no intereſt 5 and merely a MMcoxs 


wager policy: and the » ſhip was taken by a pirate, de- Ms we 
tained 9 days, and then retaken. This was determined for 
the plaintiff; becauſe he received a damage by the interrup- i 
tion of the voyage. | 5 


Fitzgerald | 


Michaelmas Term 32 Geo. 2. 


Fitzgerald v. Pale, P. 23 G. 2. Where the plaintiff's in. 
tereſt was by the policy ſettled at 1000 J. and there was 
benefit of ſalvage. The crew mutinied; whereby the cruiſe 
was totally interrupted and loſt. It was Holden not to be a 
total loſs, though the voyage was obſtructed by a mutiny. 


Here neither the obſtruction of the voyage, nor the loſs 
of the mariners, makes it a total loſs : and if not, the in- 
ſurer is not liable. | 29 5 


Many things may be thrown out of the caſe, as to the 
the tempeſt ; the ſaving part of the cargo. 


2 They denied the * principle laid down by their opponents 
as the rule of the common law, to have been ever deter- 
IT mined : on the contrary, there has been a vaſt variety of 
opinions about it. Nor indeed can any determination be 
made on the principles of our municipal laws : for the queſ- 

tion concerns forergners, as well as natives; and is a queſ- 
tion of general law, not of any particular and local law. 


The acts of Parliament that have been mentioned, are 
not built upon the principle that has been aſſigned, (V. 
ante 686 ;) but upon right reaſon, juſtice, and equity, 
„ Whether this was a total loſs or not,” muſt be determined 


right reaſon, 


The captor has, for a time, only the 22 right ; not 


firſt point, the loſs of the ſhip, viz. the cargo being 5% 


by the laws of war, and by the law of nature, that is, of 


— —AUͥ é 
Another v. 
Wirn ERS. 


*V. ante 686, 


the abſolute right. The right to tale, is not the per/onal right 


of the taker; but the right of the ſubject of that nation of 

which he is a ſubject. So the right of RE-＋ating is not per- 

ſonal to the RE-taker ; but national, to any ſubject of the re- 
* taker's nation. At firſt, each is only poſſeſſory : neither taking 
* nor re-taking give an abſolute property. | | 4 


not be confined to any limited exact time; (as ante occaſum 
ſolis Burlamaqui's Principles of natural Law, lib. 1. c. 6. 
lib. 2. c. 7. A freſh purſuit, carried on as ſoon as may be, 
will prevent the mere poſſeſory. property from becoming an 
abſolute property. Our ſhips of war and privateers are in a 
ONSTANT ſtate of purſuit : they cruiſe, in order to re-take, 
as well as to take. . 


eſſory property becoming abſolute. And this limit is, when 
25 D'3 the 


Indeed there muſt be a fixed limit of the time of this poſ- 


w The freſb purſuit muſt depend upon circumflantes : it can- 


a 


690 Michaelmas Term 32 Geo. 2. 
9 58. the right owner may be ſaid to crve ur his claim, his der 
. Fecuperandi. It is agreed, that carrying infra prgſidia, merely, 
Goss and will not be a ſufficient limit: neither can the mere efluxion o 
Another v. time. This fixed limit has never been preciſcly ſettled by 
WiTHERS, writers. enn. the /þes e is and muſt be the 
1 CRITERION. 


The queſtion indeed will not be ſo eaſily ſettled, 8 2 
& this /pes recuperandi is GONE, and when it SUBSISTS.” 
But in our ſeas, where our ſhips are in a conſtant ſtate of 

| pm this hope of recovery can never be ſaid to be gone 

o ſoon as within 8 bars; eſpecially, when in fa and ys 
this ſhip was actually retaken at the end of 8 days. | 


De Court or a jury are the proper r judges of this pra- 
ability or reaſonable hope of recovery. Till that is gone, the 
| 2 8 property is not veſted in the captor. 


The acts of Parliament do not mean to aber che point 


of property. 
nt. Second point. The circumſtances ſtated do nat intitle 
the inſured to abandon the ſhip to the inſurers. This 
right to abandon ſuppoſes a my os. This was only an 


average lols. 


"They Fiſputed the poſition, « That the inſured are to be 
ac favoured.” The words of the policy are calculated to 
prevent their abandoning. This doctrine of abandoning, is 


à very inconvenient one to inſurers. 


As to Molly and Malines—Almoſt any thing may be 


Lord Manſ- proved by citations from them .. 
field ſpoke | 
n The under-writer can never be « faces to infore a ainſt 


ings (who 
was later than jg not upon the beneficial ſale of the goods, upon the Sanity 


— rad of them, but only _—_ the SAFETY of them. 
ceius 3) and 


ed — and there was an end of all claim and right. | 


uzſtiones 4 
Pub ici Juris,) 0 e, noe ene of TANCE | is the BoDY TE rhe 


Pint | 


| — my. theſe accidental] perils in diſtant ports; but only. againf the 
general perils of the EXISTENCE of the cargo : the inſurance | 


recommend. Therę are ſeveral caſes, where the ſhip was totally loſt, 3 


ag well wort 
reading, his 

| Book of As to inſurances upon a cruiſe, at Gals caſts are cut up | 
Prizes, by the roots, by the caſe of Fitzgerald v. Pole: which de- 3 


L 


| ng 8 ; 175 8. 
Bynkerſhoe#s opinion is, That there neither is nor can . 
« ze po arr rule laid down for a limit: but every caſe Goss and 
« muſt depend upon its own circumſtances *.” Another v. 
| | | WiTHERs, 
1 Mansfield. He does ſay fo. And he combats the opinion of Grotius, (ſup- 
— ler other —— 4 that 24 hours guier poſſeſſion is the fixed rule, 


--*þ : | 8 
There is a common law caſe, in March 110, pl. 188. 


cc That the property is nor altered, unleſs the ſhip be brought 
« infra prefidia of the enemy.” | = 


The counſel for the plaintiff, in rep/y—As to the caſes Reply. 


I that have been cited 


iſt, The only caſe which may ſeem againſt us, is the 1ſt Point, 


| | caſe abridged by Viner, in vol. 16, pa. 405, 406. Title 


Policy of Inſurance, letter A. pl. 13. Afeevedo v. Cambridge, 
"= = 77. (called 10 Mod.) That being 9 days 


E | © in poſſeſſion of the enemy (without being carried infra præ- 
—_ cc A dees not alter the property.” But there was 10 


1 


determination upon that caſe, Beſides, that was upon a 
policy intereft or no intereſt; and the voyage was the thing 
there inſured. HINTS 


The 3 caſes of Pond v, King, De Paiba v. Ludlow, and 


1 Fitzgerald v. Pole, are no proofs of their point. 


Pond v. King was intereſt or no intereſt. And the Court 
gave no opinion about the property; they founded their 
judgment on the cruiſe being inſured. | | 


De Paiba v. Ludlow was an average loſs, There was no 
determination upon the property : for there alſo, the wyage 
was interrupted, Os | 


Fitzgerald v. Pole was alſo an inſurance of a 4 months 


. | * N. B. This 
cruiſe. So that too was upon the voyage 5 
was for the 


The vetality of capture depends upon the per reruperandi : plaintiff in 


and here was none. The average loſs here ſtipulated for, is B. R. who 
where the voyage is performed without interruption. —_— 3 
= | 3 | | j ith th 
They do not diſpute our principle © of the pes recupe- — of | Prod. 
ic hey being the true criterion.” But they ſay, our ſhips v. King: but 


are in confant purſuit, in ſeas frequented by our men of 2 
* war and privateers.” ed the judg- 
| 5 | | | ment, becauſe 

they thought 


; | | it iſti in- 
"WS + Now able from 
Pond v. King. 


WMlichaelmas Term 32 Geo. 2. 69 
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= 1 8. Now it is hard to conceive a purſuit wrrHouT an OBJECT, 


69 
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. =p Ve ON n 


\ or even a #nowledge of any particular ſhip's being taken. 1 
2 Goss and Freſb purſuit means the going in queſt of that particular i- 
ww Another v. dividual ſhip which is taken. 137 wee $:enss 9 
=_ Wir nE Rs. 5 4 
4 | This rule would carry it much too far, and proves too. 3 
1 | much. For if 8 days be not ſufficient, it might be carried i 
=_ | to 8 or 10 months, or to an „ time: ſo tat there . 
0H would be no limit at all left This is 4 queſtion that ow. 
1 Courts muſt. determine according to our laws. We only 1 
| . contend for the time of a reafonable hope of recovery; not f 
Wn for a wanton or groundleſs hope. Now no ſuch reaſonable 3 
= hope can remain, after the ſhip's continuing 8 days in poſ- 
my E- ſeſſion of the enemy. N Ee b 
L Grotius, in lib. 3. c. 6. pa. 285. ſays— . Sed recentiori 
4 jure gentium inter Europæos populos introductum vide- 
| «© mus, ut-talia capta cenſeantur, ubi per horas viginti qua- 
i cc tuor in poteſtate hoſtium fuerint.” . L 
1 2d Point®0 adly, It has been urged, © That the inſured can in =o caſe i 
i = & abandon.” On the contrary, all provincial laws allow the 
. Lord Manſ- power of abandoning, in ſome caſes ®  _ | 9 
Mt field It goes N 8 3 
1 — 22 This caſe falls within the reaſon of the cafes that have 1 


law and the been already cited: and the inconveniencies that have been 
laws of Ole - ſuggeſted, are altogether imaginary. | 
ren. 5 


aa an _. am Oc ny 


LoRD MANSFIELD obſerved, in general, that a large field 
of argument had been entered into; and that it would 
be neceſſary to conſider the law of nations; our own 
laws, and acts of Parliament; and alſo the law and 
cuſtom of merchants, which make a part of our laws. 
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Gn Thurſday, 234 of November 1958— — 
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His Lordſhip delivered the reſolution of the Court, (af- P 

bi ter having firſt ſtated the caſe and queſtions, very 7. 

0 kl particularly.) | | f 

1 1 a Lord MANSFIELD. tl 
It is not neceſſary ta confine what ſhall be ſaid to the two 

i" diſtinct queſtions that are ſtated. : 


— - 
——_ 


» 
A — 


The general Queſtion is, Whether the plaintiffs were, on the 
18th of January 1757, intitled to recover againſt the inſurers ag 
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caſe. ) 


tion of his property.” 


Michaelmas Term 32 Geo. 2. | 


pon a TOTAL 4% under an offer © to abandon the ſhip and 
&« cargo to the inſurers, for them to make what advantage of 


made: and nothing has happened ſince that time, to alter the 


There is one point which, we are all of opinion, is imma- 
terial as betaveen the INSURERS and the INSURED 3 viz. © Whe- 
« ther by this capture, the pRoPERTY was or was not 7ranſ- 


be ferred to the enemy by the law of nations.” That queſtion 


can happen but in ue caſes: namely, (Iſt,) Between the 


' owner and a neutral perſon who has bought the capture from 


the enemy; (2d,) Between the owner and re-captor. 


If the ſhip taken by an enemy eſcapes from the enemy, or 


is retaken ; or. if the owner redeems (ranſoms) the capture 


his property is thereby reve/ed : which property in the ſhip 


taken was, by the law of nations, obtained by the captor. 


The general propoſition of writers upon this ſubje& is, 
That “ gue ab hoſtibus capiuntur, ſtatim capientium fiunt: 


| which is to be underſtood, © when the battle is over. In- 


deed, nothing can be ſaid to be taten, till the battle is over : 


and the battle is nat over, till all immediate purſuit has ceaſed, 


and all hope of recovery is gone. 'This is the definition of 
a capture, referred to by our Prize-act 29 G. 2. c. 34. of a 
ſhip taken by the enemy. And accordingly, Voet, in his 
Commentary upon the Pandects, lib. 49. tit. 15. vol. 2. 1155. 
and many authors he refers to, maintain with great ſtrength, 


« per /olam 0CCUPATIONEM dominium prede hoſtibus acquiri.” 


One argument uſed to prove it is, * That the inſtant the 
cc captor has got Paſſions no friend, no fellow-ſoldier, or 
cc ally, can take it from him; becauſe it would be a viola- 


But other writers and ſtates have drawn other lines, by ar- 
bitrary rules; and partly from policy, to prevent 700 eaſy diſ- 
poſitions to neutrale; and partly from equity, to extend the 


jus paſtliminii in favour of the owner. No wonder there is ſo 


great incertainty and variety of notions amongſt them, about 


fixing a poſitive boundary by the mere force of reaſon ; where 


the ſubject-matter is arbitrary, and not the object of reaſon alone. 


Some have ſaid from the Roman law (which was introduced 
in favour of the liberty and condition of a Roman citizen taken 
captive), „ that the prize muſt be brought infra prefidia.” 
But, „“ hat cuſtody at ſea ſhould be equal to prefidia at 
$* land,” is a new fund of diſpute, and leaves the matter juſt 


where it was, 


1758. 
« ſalvage they could.“ (For an offer © to abandon” was then Goss and 


Another v. 
Wäĩñ.I'nzxs. 
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The writers whom Grotius follows, and many more who 
follow him, and ſome * nations, have made 24 hours quiet 
poſſeſſion by the enemy, the criterion. But bie, + Bynker- 


and other writers whom he follows, and ſeveral nations, 


abſolutely deny. Some have faid that the ſhip muſt be carried 
into the enemy's port, condemned there, ſail out again, and ars 


rive in a friend's port. All theſe citcumftances are very arbi- 
trary: and therefore 2his is generally exploded, 


I have taken the trouble to inform myſelf of the pratice 


of the Court of Admiralty in England, before any act of Par- 
lament commanded reſtitution, or fixed the rate of ſalvage: 
and J have talked with Sir George Lee, who has examined the 
books of the Court of Admiralty, and informs me, that they 


held the property NOT changed, ſo as to bar the owner, in 


favour of a vendee or re-captor, i there had been a ſen- 
tence of condemnation ; and that in the reign of King Charles 
the zd, Sir Richard Floyd (father of the late Sir Nathaniel 
gave a ſolemn judgment upon the point, and decreed reſti- 
tution of a ſhip retaken by a privateer,' after ſhe had been 


14 wieks in the enemy's poſſeſſion, becauſe ſbe had NOT been 


the goods, as againſt the owner, was changed by the 


CONDEMNED, Another caſe, upon the ſame principle, againſt 
a vendee, is cited at the end of A/jevedo v. Cambridge, in 
1695 ( Lucas 79.) after a long poſſeſſion, two ſales, and ſeves 
„„ 0 


But whatever rule ought to be followed in favour of the 


owner, againſt a RECAPTOR or VENDEE, it can no way affect 3 


the caſe of an inſurance between the INSURER and INSURED. 
(Upon an action againſt the hundred for a robbery, a queſ- 
tion might as well be ſtarted, ** Whether the property of 


« ſale.) 


The ſhip is ft by the capture; though ſhe be never con: 


demned at all, nor carried into any port or fleet of the 


enemy; and the inſurer muſt pay the value. If, after con- 
demnation, the owner recovers or retakes her, the inſurer 
can be in no other condition than if ſne had been recovered 
or retaken before condemnation. The reaſon is plain from 
the nature of the contract. The inſurer runs the riſk of the 
inſured, and undertakes to indemnify: he muſt therefore 
bear the loſs actually ſuſtained, and can be liable to no more, 
So that if after condemnation the owner recovers the ſhip in 
her complete condition, but has paid ſalvage, or been at any 
expence in getting her back, the inſurer muſt bear the loſs ſo 


actually ſuſtained. 


A capture by a prrate (and in Spain, Venice, and England, the 
goods go to the captor of the pirate, againſt the owner; as there 
*. g & : : can 
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Michael mas Term 32 Geo. 2. 
ean be no condemnation to intitle the pirate ;) or a capture 
under a commiſſien, where there is no war ; do not change 
the property. Yet, as between the inſurer and inſured, they 
are juſt upon the ſame foot as captures by an enemy. 


This point never would have been ſtarted in policies ahn 
real intereft ; becauſe it never could have varied the caſe: 
(and in this cauſe, the queſtion could not have been mate- 
rial, if the parties had not ſuffered the cargo to periſh, while 


they ſquabbled pho ſhould take it.) But wager policies gave. 


riſe to it: it was neceſſary to ſet up a total loſs as between 
third perſons, for the purpaſe of their wager ; though in 
Fact the ſhip was ſafe, and reſtored fo the owner. 


In the caſe of Affevedo v. Cambridge, the man of war 
which retook the ſhip brought her into the port of London, 
and reſtored her to the owner upon reaſonable redemption : 
(that appears from the ſpecial verdict ; though not ſtated in 
Lucas.) And then the ozvner, not abandoning the ſhip, 
could only have come upon the inſurers for the redemption ; 
and no queſtion could have ariſen upon the change of pro- 
perty. But the policy being intereſt or no intergſt, without be- 


ret of ſalvage, the queſtion aroſe upon the terms and mean» 


ing of the wager. That caſe was not determined. 


Tn the caſe of Spencer v. Franco, before Ld. Hardwicke at 


Guildhall 17935, the Sd Sos ſhip, Prince N hed 


returned ſafe to the port of London, with her cargo: the 
wwagerers contended © ſhe was totally loſt at La Vera Cruz,” 
from this notion of a change of property ; but failed. 


De Paiba v. Ludlow was alſo a wager policy ; and the pro- 
perty could not be changed, becauſe there was then no war, 
nor even a declaration of war: but the Court held © that as 
« the ſhip was once taken in fact, the event had happened, 
« though ſhe was afterwards recovered.” So in the caſe of 


Pond v. King ; which was alſo a wager policy. 


But in the caſe of Pole v. Fitzgerald, the majority of the 


Judges and the Houſe of Lords (in 1754, by the name of 


Fitzgerald v. Pole,) held, “ that though the ſhip might be 
« deemed for a time as loſt : yet, as ſhe was afterwards re- 
e covered, the event of a total loſs had not finally happened 


&« according to the conſtruction of the wager.” 


Theſe are all the caſes where this queſtion has been des 
þated, But 7his is @ policy upon REAL INTEREST. 


25 
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1758. he ſingle queſtion therefore upon which this caſe turns, 
— — is, Whether the inſured had, under all the circumſtances, 


Another v. | | ; 83 kt 55 ; 
Wirnzzs. The loſs and diſability was in its nature Yotal, at the time 
it happened. During eight days, the plaintiff was certainly 
intitled to be paid by the inſurer as for a total loſs: and in 
caſe of a recapture, the inſurer would have food in his place. 
The ſubſequent re-capture is, at beſt, a ſaving only of a 
ſmall part: half the value muſt be paid for falvage. The 
diſability to purſue the voyage, ſtill continued. The maſter 


ſolved. The freight (except in proportion to the goods 
faved,) was 4%. The ſhip was neceffarily brought into an 
Engliſh port. What could be ſaved, might not be worth the 
expence attending it: (which is proved by the plaintiff's offer 
to abandon.) 5 | 5 | 


The /ub/equent title to reftitution ariſing from the re-capture, 
at a great expence, of the ſhip diſabled to purſue her voy- 
ages cannot take away a right vgſed in the inſured at the time 
of the capture. But becauſe he cannot recover more than 


he has ſuffered, he muſt abandon what may be ſaved. 


& extitiſſe conditionem, ad beneficium ufſecurati, de amiſſione 
« aavis.; etiam quod poſtea ſequeretur recuperatio : nam per: 
e alem recuperationem non poterit præjudicari afſecurato,” I 
cannot find a ſingle book, antient or modern, which does 
not ſay, © that in caſe of the ſhip being taken, the inſured 


proves the propoſition moſt ſtrongly is, that by the general 
law, he may 3 in the caſe merely of an ure on an 
embargo, by a prince not an enemy. Poſitive regu 
different countries have fixed a preciſe time before the in- 
 fured ſhould be at liberty to abandon in that caſe, The 
fixing a preciſe time proves the general principle, | 


Every argument holds ftronger, in the cafe of the other po- 
licy with regard to the GooDs. The CARGO was in its na- 
ture erg ; deftined from Newfoundland to Spain or Por- 
tugal ; and the voyage as ab/olutely defeated, as if the ſhip had 


2, 


been wrecked, and a third or fourth of the goods ſaved. 


No capture by the enemy, though condemned, can be ſo 
total a loſs as to leave no poſſibility of a recovery. If the 
owner himſelf ſhould retake at any time, he will be intitled 2 
V. $24 and by the * act of Parliament, if an Engliſb ſhip retakes at 

A | | any 


Goss and upon the 18th of January 1757, an election to aBANDON 2” 


and mariners were priſoners. The charter party was diſ- 


The better opinion of the books ſays— “ Sufficit ſemel 


4 may demand as for a 7otal loſs, and abandon.” And what 


ations in 
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Michaelmas Term 32 Geo. 2. 


any time, / before condemnation or after, the owner is in- 


titled to reſtitution, upon ſtated ſalvage. This chance does 
not ſuſpend the demand for a zotal. loſs upon the inſurer: 
but juſtice is done, by putting him in the place of the inſured, 
in caſe of a recapture. 


In queſtions upon policies, the nature of the contract, as 
an indemnity and nothing elſe, is always liberally conſidered. 
There might be circumſtances, under which a capture would 
be but a ſmall temporary hindrance to the voyage; perhaps, 
none at all: as if a ſhip was taken, and in a day or two 


1758. 

— 
Goss and 
Another v. + 
Wirusas. 


eſcaped entire, and purſued her voyage. There are circum- 


ſtances, under which it would be deemed an average loſs : 
if a ſhip taken is immediately ranſomed by the maſter and pur- 


' ſues her voyage, there the money paid is an average loſs. 
And in ALL caſes the inſured may chuſe © noT to abandon.” 


In the ſecond part of the * Uſage and Cufloms of the Sea® 


{a French book tranſlated into Eugliſb, ) a treatiſe is inſerted 
called Guipon :” where, *-after mentioning the right to 
abandon upon a capture, he adds, © or any other ſueß diſ- 
ce turbance as defeats the voyage, or makes it not worth while, 
« or worth the freight to purſue ii.. 


I know that in late times, the privilege of abandoning has 
been reſtrained for fear of letting in frauds : and the mer- 
chant can not elect to turn what at the time when it hap- 
pened, was in its nature but an average loſs, into a total 
one, by abandoning. But there is no danger of fraud in the 
Preſent caſe. The loſs was total at the time it happened. It 


continued total, as to the deſtruction of the voyage. A reco- 


very of any thing could be had, only upon paying more than 
half the value (including the coſts.) What could be ſaved 
of the goods, might not be worth the freight for ſo much of 
the voyage as they had gone when they were'taken. 'The 
cargo, from its nature, muſt have been ſold 4vhere it 

brought in. The loſs as to the /h, could not be eſtimated, 
nor the ſalvage of half be fixed, by a better meaſure than a 
ſale. In ſuch a cafe, there is no colour to ſay, that the in- 


| ſured might not diſentangle himſelf from unprofitable trouble 


and further expence, and leave the inſurer to ſave what he 


could. It might as reaſonably be argued, that if a ſhip ſunt 


Was weighed up again at a great expence, the crew having 


G. 7. 5. 


periſhed, the inſured could not abandon, nor the inſurer be 


liable, becauſe the body of the ſhip was ſaved. 


We are therefore of opinion, that the loſs was ToTaL, by 
the capture; and the right which the owner had, after the 
voyage was defeated, © to obtain reſtitution of the thip and 


cargo, paying great ſalvage to the re-captor, might be 


ABANDONED 
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„eg. ABANDONED to the inſurers, after ſhe was brought into 
1758. nd 1 _ was brought 


Coſoand' Let the pyſea be delivered to the vr anrrirr in both cauſes. 
Wiruzxs. 3 \| 

Friday, 24th Hawks ver. Crofton. 

November Sg 

Taalpaſ. . ERROR upon a judgment of B. R. in Jreland, in an 


armis for af. action of treſpaſs vi et armis for an aſſault and battery, 

fault and bat- brought there above 15 years ago (in 16 G. 2.) charging 
tery; _ ſpecial damages for a violent battery upon the plaintiff, 
on Kult Whereby he loſt an arm. The defendant pleaded . Not 
demeſne ; at guilty, as to vi et armis ; and iſſue was Joined thereon. 
replication de As to the ſpecial damages, he pleaded, © Son affault de- 


| Injuriaſuipro- & meſne.“ To which the plaintiff replied « De injurid ſus 


pria, &c.; ver- ( ne bf ali {5 hich iſſue is 307 . 

: pria, abſque tali cauſa :?* on which ifſue is joined like- 
2 if 1 mite. Upon trial of theſe iſſues, the verdict finds the de- 
ithin writ- fendant, 1c port 66 _ of the TRESPASS within wwrit= 
de ten : and gives the plaintiff 850/, damages. Judgment 


Mr. Nares for the plaintiff in error, objected „ That this 
te verdict is INCOMPLETE 3 and the Court cannot give judg- 
© ment upon it : it is no verdict at all, as to the material 
tc iſſue, which affects the true queſtion between the parties 

cc or the merits of the cauſe.” Whereas a verdict ought to 
be ſufficient, both in point of matter and of form. : 


Here are two iſſues (1,) © Whether guilty, or not guilty.” 
On which iflue is joined; (2,) * Whether the defendant - 
tc beat the plaintiff, without the alledged cauſe.” And the 
verdict is, © That the defendant is guilty of the treſpaſs, 
c GENERALLY :” which is no more than the mere fact which 
the defendant has acknowledged; but has inſiſted, at the 
ſame time, that he had a cauſe for it. Style 150. _—_ 
v. Lee : Style 210. 8. C. 1 Siderf. 341. Burton v. Chapman. 
2 Keble 278. 280. 8. C LE | 


And this bad finding can not be aided by any ſtatute, or by 

any other method. Style 167. Hobbs v. Blanchard is in 

| point with the preſent caſe : where the defendant was clearly 

It is plainly found guilty generally; (though he is here /aid to have 


f 
* — r been found nas guilty. 


* -» put An immaterial 72 cannot be aided by any verdict: neither 


for the word can an immaterial verdift be aided by any means whatever. This 
* him.” verdict ought to have been © Guilty as to the firſt iſſue;ꝰ and 
as to the ſecond iſſue . That the defendant beat the plaintiff 
&« as in the declaration is alledged ;” (as in Lill's Batrier $16.) JN 
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Michaelmas Term 30 Geo. 2. 
Mr. 4/bhurft contra, for the defendant in error. 

The queſtion is c Whether this verdict be deciſive be- 
« ſhall be favourably conſtrued.” And © if a verdict can 


« he concluded out of the finding, to the point in iſſue, the 


« Court ſhall work it into form, and make it ſerve.” ob. 54. 


394 to 400. | 


Theſe damages are no leſs than 8507. And the plaintiff 
is precluded in time, from bringing a new action: (for this is 
an action of near 20 years ſtanding, by reaſon of the de- 
fendant's having abſconded.) | 


This treſpaſs muſt be intended an aſſault without cauſe: 


| elfe it would not be a zreſþaſs. And the finding is, That 


« he is guilty of the treſpaſs within written :” which is ſuf- 
ficient. . Gro. Elia. 854. Burper v. Boker proves it to be ſo. 


It has been argued, cc That this is finding nothing more 


& than the defendant has already acknowledged.” 


But the defendant does not here acknowledge the treſpaſs : 


he only acknowledges the mere fact of the ofault. 


Style 150 & 210. is a very flight authority; and not to the 
point of a finding by verdid, : 
iſſue. 


Mr. Nares, in reply —Cro. Eliz. 854. is right: for there 


the finding was right as to the gſential part, and defec- 
tive in form. Here it is eſſentially incomplete. Nor do 
Mr. Aſbhurſt's other caſes affect this preſent caſe. The de- 
fendant admits the fact indeed; but he adds an excuſe ſuffi- 


cient to juſtify it. 


Lord MarsrIEL D The queſtion is, © Whether this ver- 
« dict is /o uncertain, that the Court can not give judgment 
«© upon it ; but muſt award a venire facias de now?" 


I think Mr. 4fbburf's principle is true and juſt ; namely 
« That where the intention of the jury is manifeſt and 


ſo much as to the joining of 


- 


| is ſo expreſsly. 47 E. 3. 19. 4. there cited. Trials per Pais, - 


< beyond doubt, the Court will /er right matters of farm, and. 


te the mere act of the clerk.” 


And I think that the preſent caſe is ſuch a clear caſe, that 


the Court may. here give judgment upon the /ub/tantial find- 
; j | | | ing z 


690 
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1758. ing; though the clerk may have been irregular and faulty in 

x... , point of form: it is very clear what the jury meant. | 

Hawxsv. | 5 Fro 1 $4} 

Crxorron. Mr. Juſt. Den1s0on—Certainly the Court ' ought not to 

| award a venire facias de novo, where the verdict is only faulty 
in form. And this here is no more than an omiſſion of the 
clerk in point of form, in not being more particular than it 
is. But the MEANING of the finding is plain. M2, 


Toe, qui tam, He mentioned a caſe Temp. Lord Hardwicke * Adlam 
&c. v. Ad- v. Tae A writ of error out of Stepney Court, P. 11 G. 2. 
lam, —_ B. R. Where the iſſue was upon the cauſe of action ariſing 
2 in this within the juriſdiction of the Court; (the defendant having 
Court. pleaded * that it aroſe without, and the plaintiff having re- 

plied ⸗ that it aroſe within it;“) and the jury found © that 
ec the defendant promiſed in manner and form prout the 
cc plaintiff had alledged, c.“ Which was objected © not to 
«he ad idem. There, indeed, the judgment was reverſed 
upon another obection: but in ſpeaking to the objection which 
I have mentioned, the general principle was allowed from 
the Bench, That verdicts are not to be taken ſtrictly (like 
« pleadings ;) but that the Court vill collect the meaning of 
& the jury, if they gave ſuch a verdict that the Court can 


ec underſtand them.” 
Jam ſatisfied, upon the reaſon of the law, n 
ſufficient. 5 3] 4 | 


Hobart 54. lays down a very juſt rule, That though the 
tc verdict may not conclude formally or punctually in the 
ce words of the iſſue, yet if the point in iſſue can be con- 
tc cluded out of the finding, the Court ſhall work the verdict 

. © into form, and make it ſerve.” | 


| Mr. Juſt. Fosrsz—T think this is ſufficient. The jury 
could not have found thus, anleſ the defendant had failed in 
proving his juſtification, ORR 


Mr. Juſt. WiLMoT held accordingly—Every body knows 
that this ſort of trial turns upon the ex of the juſtifi- 
cation: and if the defendant had, in this caſe, proved his 
Juſtification, the verdict could not have been found as it is. 


Hob. 54. lays down a very right and juſt rule — That if 
« x yerdict can be concluded out of the finding to the point 
ec in iſſue, the Court ſhall work and mould it into form, ac- 
ce cording to the real juſtice of the caſe :? and what is the 
real juſtice of the caſe ? that the defendant has not proved 
his juſtification ; and therefore that there ought to be judg- 
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aaa againſt him, notwithſlanding any irvegularity or want 


of form in wording the verdict. 
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Dr . Wilſon n. 


LJPON ſhewing cauſe why an attachment ſhould not iſſue 
againſt Dr. Wilſon, for refuſing to perform an award, 


wade urfuant to a ſubmiſſion entered into by rule of this 
court, IN the abovementioned cauſe then there depending, it 


became of the 
{© the Aer 9, 10 
« by arbitration 2” 


ſtion, W WE; 1 Was within 
3. & 15. der determining differences 


And the Court thought that it was nor; but that it ſtood 


upon the common law independent of the act; which was 
made to put ſubmiſſions to arbitrations in caſes where there 
was 0 cauſe depending, upon the ſame foot as thoſe where 
there was a cauſe depending. 
pending at the time of the ſubmiſſion : and therefore the caſe 
Vas 7 within the proviſion of this act. 


But here w war a cauſe de- 


And Lord MaxsTIEL D- held this at to be 0 Ae 
of what the law was before, in caſes where there was a 
cauſe depending in the Court, | 


He added, that the Court will net enter at all into the 
MERITS of the matter referred to arbitration 3 but only take 
into conſideration ſuch legal objections as appear upon the 
face of the award, and ſuch objeQtions as 80 to the * 
viour of the arbitrators 


In the preſent caſe, che rule for the attachment was 
MADE ABSOLUTE. 


Rex verſe Inhabitants of Shenſton. 


See the abridgment of this car, in the TapLE of the Prin- 
cipal Matters: and it may be ſeen at large, in my 
quarto edition of SETTLEMENT Casks, page 468. 
No 149. | 
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Hilary Term, 
32 Geo. 2. B. R. 1759. 
Doe, ex dimiſſ. Odiarne, verſe Whitehead. fg, 6 
e d e | e e 1759 
91 rms was a ſpecial caſe, from Warwick Lent Afſizes Fine gin, 
= | 1757. . well as with - 


| i dut, levied b 
g)] ejectment on the demiſe of Ventworth Odiarne Eſquire, tenant in tail 1 
| 1 for divers meſſuages and lands in Allefley in that county. = 1 
It appeared in evidence at the trial as follows, vis. Fer, an well a8 
Was | noe Pad dh dAiſcontinue 
That Timothy Stoughton Gent. being ſeiſed in fee of the !h* rrmainder 
premiſes in queſtion, by indentures of leafe and releaſe, (te 
releaſe being dated the 1ſt of March in the firſt year of 
| Queen Anne,) in conſideration of the marriage of Antony 
Stoughton his eldeſt fon with Frances his wife, and other the 
| conſiderations in the ſaid releaſe mentioned, did convey to 
Baſil St. Nicholas and Thomas Skeffington Eſquires, the pre- 
muſes in queſtion ; 0 hold to them, their heirs and aſſigns, 
to the ſeveral uſes following, that is to ſay, To the uſe of 0 e 
ſaid Timothy Stoughton for life, with remainder to truſttes 
during the life of the faid Timothy Stoughton, to preſerve 
contingent remainders; remainder to the ſaid Antany Stough- 
ton for 99 years, if he ſhould fo long live, with remainder 
to truſtees during the life of the ſaid Antony Stoughton, to 
preſerve contingent remainders; remainder to the 'uſe of 
the firſt and other ons of the body of the ſaid Antony, on the 
body of the ſaid Frances lawfully begotten or to be begotten, 
tail male; remainder to the uſe of Mary Odiarne, wife of 
Charles Odiarne, ſole daughter of the ſaid Timothy Stoughton, for 
99 years, if ſhe ſhould ſo long live, with remainder to truſ- 
tees and their heirs during the life of the ſaid Mary Odiarne, 
| | EX. to 


705 
57 59. 


— mma 
Dos, ex 
dimiſſ. 
OpfARNE, 
v. Wul i- 
HE AD, 


her fiſt and eldeſt ſon, who is the J fer of the Mlainti WF. 


 Vifecrime of his ſon Antony. Antony Stoughton, his ſon, had by 


.... grandſon, in his life-time, being in poſſeſſion of the faid pre- 
He 10 leaſe, by indentures of leaſe and releaſe dated the 26th and 


Hilary Term J2 Geo. 2. 


to preſerve contingent remainders; and from and imme- 
diately after the death of the ſaid Mary Odiarne, to the uſe 
of the jfir/t and eldeſt Jon of the” body of the" Jaid Mary Odiarns 
lawfully begotten or to be begotten, and of the heirs male 
of the body of ſach firſt and eldeſt ſon iſſuing; with divers 
zemainders over, and with a remainder or reverſion to the 


right heirs of the ſaid Timothy Stoughton: Os 
The. ſaid Timithy Stoughton died (many Vers 4800 i in the 


SY ER os OS 0 I Ng GNP PORTS, . 
r | 1 n 83 ak n — — 
: SIN 2 . (ch ty e 


the ſaid W his mw . one fon, rd TiMOTHY. 


Antony died ! in Jul 2 knit by the ſaid . (Who 
died in his life-time) the ſaid Timothy his only ſon and wag 
Timothy Stoughton, the ſon of — 1 in OO 1953s. 
* without - iue. 4 : | ; nz 1 5 "Y 
The faid Mary Odiarne died in January 1735, kaving 
iſſue (by Charles Odiarne ter huſband) Wentworth Odrarne, 


+ „ 


N 


"Ir appeared 2 That Is fai Timothy Steg bro, n the 
miſes ander the before mentioned indentures of leaſe and re- 


271 of January 1735, PREVIOUS fo his marriage with Anne 
Samabell, ſpinſter, and in conſideration ef the ſame marriage 
and of a marriage portion, granted and releaſed, (amongſt 
other lands and tenements) the premiſes in queſtion, to-Sir 
Thomas Samavell and Thomas Samavell Eſq; and their heirs, 7 
hold to the uſes following, to wit, To the uſe of the ſaid Ti 
mothy Stoughton the grandſon, and his heirs, until the in- 
tended marriage between him and the ſaid Anne Samwell A 
and then to the uſe of truſtees for $00 years; remainder to 
the ſaid Timothy Stoughton for, li fe; remainder. to truſtees, to 

reſerve contingent remainders; remainder to the faid Anne 
Samwell for lite, as part of her jointure; remainder to the 
uſe of the firſt and other ſons of the ſaid Timothy Stoughton 
on the body of the ſaid Anne Sam tuell, in tail male; with 
Kaas to the faid. Timely, e in fee. 88 


Ix which indenture of ak ©, is a covenant, by the faid 
Timothy Stou htony «© TO LEVY A FINE for conuſance de droit 
come ceo, e. with proclamations, ( inter al 7 of the pre- 
ec, miſes in queſtion, to the ſaid Sir Themas Sam tuell and 
6c Thomas . and the heirs of the laid Sir 4 Bomar., 88 


"Oo it is 2 dof] by the 7, IS of releaſe, ce that 
« the ſaid fire a nuf to tl. e ſex era] intents and pur- 
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 _ "Hilary Term 32 Geo. 2. 
x poſes, and for the ſeveral glater in the ſaid indenture of re. 


& Teaſe contained: (and which are herein-before mentioned.) 


bes appeared, That the, ſaid marriage 7oak effect, and that 


AFTERWARDS, the ſaid Tamathy Stoughton, Being in e, 
did in Hilary Term 17355 L EVT A FINE N to bus faid 
covenant, with a. general warranty in the ſaid fine, by the 


ſaid Timothy Stoug bran, for him and his heirs, “ That, they 
Le would Warrant to the afarcſaid Sir Tama and Themas, 
. Cc : and the heirs of the ſaid Sir Thomas, the ſ; | id remiſes in 


ct queſtion againſt him the ſaid Timathy, and his hears for 


<eyer.” And it appeared that the ſaid Anne his wife, after 


his death, entered upon and poſſeſfed herſelf of the pre- 
ales n n n 1 ie 
It alſo appeared that the Taid Nentavorth Odiarne, the 
jeſſor of the plaintiff, before the time of bringing this eject- 
ment, and of making the demiſe by him in his declaration 
mentioned, duly made an actual entry into and upon all the 


1 1 


premiſes in queſtion, ro Avo1D the ſaid ina. 


It appeared alſo that the ſaid Wentworth Odiarne, the 
leſſor of the plaintiff, was heir at lab to the, ſaid. Timothy 
Stoughton the grandſon, - at the time of his death, that is to 
ſay, only ſon of Mary Odiarne, who was the only ſiſter and 
heir of Antony Stoughton the father of the ſaid laſt mentioned 


On the trial, a verdict was found for the plaintif, ſubjgct 


to the opinion of the Court of King's Bench upon this queſ- 


tion—* Whether the ſaid Wentworth Odiarne Eſq; the 
« leflor of the plaintiff, is intitled to the premiſes in queſ- 
re tion, and ought to recover the ſame in this cauſe; not- 
« withſtanding the ſaid Fins /o Jevied by the ſaid Timothy 


© This caſe was. firſt argued in Trinity Term, 1758, by 
Mr. Knowler, for the plaintiff; and Mr. Caldecart, for the 
defendant. + | a 8 


The arguments on the part of the plaintiff were founded 


on Seymor's Caſe, 10 Rep. 95. The ſum. of them was, 


« That the leſſor of the plaintiff might maintain an eject- 
ment, (as an actual entry had been made to avoid the 
« fine, ) ynleſs a DISCONTINUANCE could be proved, or that 


| & the waRRaNTY ſtood in his way as a bar to his title.” 


In order to ſhew etc that there had been No diſcontinuance ;” 
and conſequently, “ that the remainder of the leſſor was 
not giveſted ,” Mr. Knowler ſaid, it would be neceſſary to 
1 E 3 consider 
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conſider the operation of the leaſe and releaſe, and of the fine : 
which were, in the preſent c 


le, quite d/finf? conveyances. 


A leaſe and releaſe made by a tenant in tail has the 


fort of operation, as if tenant in tail conveys by bargain 


and ſale inrolled ; no greater eſtate paſſes by. either, than the 
tenant in tail can Jawfilly convey. Litt. $ 606. And if it 
be the proper of the Conveyance made uſe of by the tenant 
in tail, to paſs No greater eſtate than the tenant in tail can 
lawfully convey ; such conveyance does NOT diſcontinue the 


eſtate tail, nor diveff the remainder. Now when tenant 


in tail conveys by bargain and ſale, or by leaſe and releaſe, 
(which has the ſame operation,) THAT conveyance makes no 
diſcontinuance of the eſtate tail; neither doth it diveſt the 
remainders; becauſe No greater eſtate paſſes by it, than a 
baſe fee dererminalle upon the death of the tenant, in tail; 

ich is all the eſtate he can /awfully convey, 


7 It is true, that a feoffment, or a fine, Or 2 common rero- 


very, will make a diſcontinuance; becauſe a feegmple paſſes 


by them, which'is a greater eſtate than the tenant in tail can 
lawfully convey. | Eg 


It exnnot therefore be denied or di uted, „ that a fine 


« which paſſes @ freehold, will diſcontinue an eſtate tail.” 


But in 2hrs caſe, the fine paſſed No freehold ; the freehold 


having been, before the levying of the fine, conveyed by the 
leaſe and releaſe. This fine levied after the marriage, being 
a DISTINCT conveyance, executed ſubſequent to the leaſe and 
releaſe, all that it did or could do, was to confirm and or 
borate the baſe fee which 


tail : but the fine made it more durable, namely, not to be 
determinable / the death of the tenant in tail without i/ue 
male. Which event being now come to paſs, and the eſtate 
tail being now ſpent by the death of Timothy Stoughton with. 
out iſſue, the leflor of the plaintiff, at the next remainder. 
man, is intitled to the eſtate, unleſt the WARRANTY ſtands 


in his way, as a bar to his title. 


But the warranty has no effect to har or prejudice the 
leſſor of the plaintiff's title; becauſe it never EXTENDED to 
his remainder, and is now itſelf determined. A warranty 
never bars a VESTED eftate in poſſeſſion, reverſion, or re- 
mainder : before the deſcent of the warranty can operate, the 
eſtate muſt be diuęſted and turned to a right; and this muſt 
be the caſe before, or at the time when the warranty falls. 
Co. Lill. 388. b. And a remainder expectaut on an eſtate tail 
can never be diveſied, unleſs the eſtate on which it is expect- 
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Tale by the leaſe and releaſe, ant 
make it more durable. The eſtate which paſſed by the leaſe 
and releaſe, was determinable on the death of the tenant in 
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be diſcontinued. But the eſtate tail which was in T7— 1 
bas ty Hh. war not diſcontinued, for the reaſon already 17 43 : 
mentioned. Therefore the warranty did of extend to the Dos; exũ 
leſſor's remainder : but the remainder continued undiſturbed /dimiff. 
in him, to the time of the death of Timothy Stoughton with- Optaxxz, 
out iſſue male. This having happened, the warranty which v. Wur- 
depended ſolely on the eſtate created by the leaſe and re- EAD. 
leaſe, hath loft its ſipport, and is therefore now determined, * 
and no longer exiſts. Conſequently, it had no operation on 
the eſtate of the leſſor, nor can be any bar to his title. 

Mr. Knowley relied on the before mentioned caſe in 
10 Co. 95. as in point to prove all theſe poſitions, upon 
which he had founded his argument. 8 = 


It came into judgment, upon a ſpecial verdict in an eject· 
ment on the demiſe of award Seymor and the caſe 
was * this et: * V. x rele- 
| 162. S. C. 


Sir Thomas Cheney deviſed the premiſes in queſtion to his . called | 
fon Henry Cheney, and the heirs of his body ;. remainder to — ogy Ve 
"8 ohn Cheney, and the heirs male of his body ; remainder to 
"0 is own right heirs. Sir Thomas died. And after his death, 
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Henry entered; and (being ſeiſed in tail, remainder in tail, 
remainder to himſelf in fee,) conveyed by bargain and ſale 
 #nrolled, to William Higham and his heirs; who entered and 
became ſeiſed accordingly. Henry Cheney afterwards levied 
a fine with proclamations, to William Hichom and his heirs; 
with general warranty. William Higham conveyed to Henry 


o 


Lord 7 75 in fee. John Cheney, the remainder-man in 
tai "Mar iſſue Thama Cheney. And then Henry Cheney died 
4 wribont iſſue; Thomas, the iſſue of ahn the remainder- 


:2 Dan, being his heir at law. Upon the death of Henry, Tho- 
© mas entered, claiming the premiſes by force of the remainder 
limited to his father: upon which, Edward Seymor, who 
claimed under Henry Lord Seymor, entered and made the 
leaſe to the plaintiff: who being ejected by Thomas Cheney, 
brought the ejectment. And the point ſubmitted by the 
jury to the judgment of the Court, was, „If the entry of 
« Thomas was lawful, or not,” And the caſe having been 
argued at the Bench as well as at the Bar, the Court were 
unanimouſly of opinion— „ 


« That the ine levied by Henry Cheney to William High- 
* am the bargainee, did Nor DIVEST the remainder limited 
« to John Gheney ; | 


; © That no effate of freebold paſſed by the fine ; hut that the 
fine being with proclamations, corr-b:rated the eſtate of 
| © the bargainee, and made it more durable, by making it de- 
85 | E4 - « terminable 
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1 MEAT on the, death of Henry Cheney Car Hes mala 
Tt, before. i it Was determinable en his Habs 


ik Wes FCC oat 
0 {FA e, fale, it would haye made a diſcontinuance ; but being le- 


% vied AFTER. it, it operated on the eftate which paſſed hy the 
« ere and fale Gt wax puided by it; 7 0 155 

118 That the WARRANTY mod by the 4 aid not e- 
« Zend to the eſtate of John Cheney in remainder z N 
ff: 1 was a r but contimed in oy . 


4 That . he * to — * may was kin, 
% determined by the death of Henry Cheney without iſſue 
4. male, 'the warranty u Was determined for want of an eff ale 
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He urged Chat this authority concurs, in. every point, . 
the caſe now before the Court; and that there is no mate - 
rial differenoe between them. Seymor's caſe aroſe indeed 
upon a bargain and ſale inrolled: the prefent caſe arifes upon 

a leaſe and releaſe. But their operation is the 'SAME, as to 

the eſtate and intereſt which paſ# by them: for they paſs no 
greater gate than the party who executes them, can uefa 

condey. And in th reſpect, they both differ from a Jeag= 
ment and from a Ane. And Lord Chief Juſtice Holt, in 

caſe of Machil v. Clark, 2 Saſteld 61g. ranks them toge- 
ther, as conveyances which have the /ame operation, as to the 

quantity of eſtate paſling by them, when made by tenant in 
tail. And Seymor's caſe was there holden for law, = him; I 
which adds greatly to its weight and authority. | 


1 


Mr. Caltdecots's argument tended to anſwer theſe poſitions; 
and to prove that at the time of the fine levied, there was a 
di nen of the eſtate tail. 
le infiſted, that even ſuppoling theſe to be diſtin convey- 

ances, yet Timothy Stoughton the grandſon was tenant in tail 
in poſſe ron, with Reiner over in fee: for he had an eſtate 
for life in him, and alſo the old intail; and they muſt be 
conſolidated. | | | 


However, this leaſe and releaſe and fine are not di Ving 
| conveyances, but all one entire conveyance ; all done at he 
ſame time, upon the ſame occaſion, and to the fame pur- 
poſe, and under the ſame deed : whereas, in Seymor's caſe, 
the bargain and fale were completed; andthe fine Was 2 
twelvemonth after; and the perſon who levied it, had no 
freehold ! in kim. And to Pu that all "gw was only one 

entire 
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FO conveya yance, he cited 5 Co. 26. Counteſs of Rutland's 
Caſe, 2 Co. 72+ 5. Lord. Cromwell's Caſe, the 2d reſolu- 
tion. 3 Bulftr. 256. Havergill v. Hare, (what was ſaid 
by Ch. Juſt. Manage. 7) 


Mr. Knowler conceded ©. That the fine would diſcon- 


1c tinue the eſtate. tail and diveſt the remainder. i. e, drive 
e the party in remainder to his formedon,) if the perſon 


$ who levied the fine was at that time tenant in tail in 
1 poſſeſſion. „ | / 


Lord MAnsFIELD put Mr, Knowler upon ſhewing that 


| this was not ONE conveyance or afſurance; and that it was 


Pn 
1759. 


Doe, ex 
dimiſſ. 430 
ObiaxN, 
v. WHaiT&s 
HEAD». 


not the intention and agreement of the parties « that all 
ce the uſes ſhould ariſe at one and the ſame time, and be di- 


c rected by the /ame deed.” ee 

Mr. Knowler vhs the marriage and before | 
ing the fine, Timot y Stoughton had only an eſtate for LIFE in 
him; (for the leaſe and releaſe had no other operation :;) 


the execut · 


therefore, being 0NLY tenant for Lirk, he could not diſcon- 


inue the eſtate, 


FR 


There are but four diſcontinuances of eſtates tail. 


Ihe ſtate of the caſe ſhews the order in which the deeds 
were executed, "7 %%% lrg ret 


It is ſaid « that the leaſe, releaſe, and the fine are but 
& one conveyance.” I f ay they are three diſtinct conveyances, 


And AFTER 2he leaſe and releaſe had taken their ect, THEN 


comes the fine. Now what operation could that have? not 
to paſs the Narr : for that was done before, and without 
that, it could never work @ diſcontinuance of the eſtate tail. 


Lord MAxNsFIEL DI take it to be an exceeding plain 
eaſe, upon Mr. Caldecort's ſecond point. 3 


Ir 4 could dilinguifh theſe conveyances, and ſuppoſe 
Timothy Stoughton to have been only tenant for % at the 


time of his levying the fine, it would be the forfeiture 


of His eſtate for life, So that you ſee the conſequence of 


» this poſition, 


But undoubtedly theſe are all but ons assURANCE, and 
ſhall operate as 2 : and the fine is part of it. This has 
been ſo holden in former caſes ; Stapylton v. Stapylten, and 
the caſe of the Manſel family: it was in both theſe caſes, 
conſidered and taken that they were all but in the nature of 
(if you had rather call it fo) and 
„ thall 
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e intention of the 
tre is agreeable to the 
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It one was to arg 


But this 3 that is now attempted, . con- 
ſettlement made upon marriage or other events 


in families; and would be of exceedingly inconvenient conſe- 
one conveyance, Or one aff 


9 between them, except 


found every 


quences. 


* ＋ do not meddle with che WARRANTY; for that is out af 
the cafe, I look upon all this as ONE ASSURANCE, If they 
were diſtinft conveyances or 
a forfeiture of his eſtate for 


Mr. Serjeant 5 


he was on 


But Lord Mangfield did bas care to delay it, merely far 
And both he and Mr. Juſt. Wilmot aſked the Ser- 
2 fine with proclamg- 


aſking. 


jeant if he had any doubt re Whether 
& tions, levied by tenant jn tail in poſſe ſon, will not giſcon- 


rever/ion in fee, as well as dive 
© as to put the remainder-man to 


o the ſame effect with 
nd I ſuppoſe that Mr. 


cc Va 


ce © tail, 


Mr. Juſt, Fofter ex preſſed himſelf t 
his Lordſhip and Mr. uf. Wilmot. A 
Juſt. Deniſon communicated to his brethren | 1 that d he * 


* concurred :” for 


But on the day following ( Saturday roth of June 1758,) 
Mr. Serjeant Hewitt, on behalf of the 
that this caſe might be argui 


Hilary Term 32 Geo. 2. 
a ate as ſuch, But the fine ſhall never te 
Holger e en d 
rine laid down in Lord Crom wells 
Eaſe, 2 ©. 72. 6. and in the Counteſs of Rutland's . 
eee: 5 


ions, the fine would, by « 
tion, precede the 994 conveyance ; ; and the leaſe and 3 
af be conſidered but as 2 declaration of * uſes of 8 


As to its bein 
there is no great matter o 
"rue. in the name. 


aſſurances, this fine would be 
ife under the new ſettlement. 
Which plainly ſhews, that they were never underſtood or in- 
tended as diſtincr, but as one and the ſame. 


wirt would have had a ſecond argument: 
. Knowler's ſide; and had taken notes for | 


a ſecond n in __ of the _—_ 


the remainder in 
is formedon * 


Lord Mansfield ſaid, « We are all ſatisfied that the fre 
(c be delivered to is DEFENDANT.” 


ed again: for that he thought he | 1 I 
ſhould-be able to maintain « That the fine did not work | 
* diſcontinuance.” 
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 .. The Covnr having offered this yeſterday, provided 1759. 
© the Serjeant, upon endend of it, would ſay 4 that ., 
„ he x he s poſition 3” Por, ex 
and he no decla this 9 3 
4c opinion” — '- Ovtanne, 
W ee 
* 80 ky was YAI » 2 s the relea | CER 3 An ore i ; 
be apprehended) from a coyenant to levy a fine, which conveys ne ofare. ] 
| The gen was ordered to be ſtayed; and that it ſhould he 
ſet down again in the paper, in the following term, for 
_" Turther , Slat pairs 025 as 


And after ſuch further argument by Mr. Serjeant Hewitt,— 
Mr. Norton for the defendant reſted it upon the Serjeant's 


on argument: which both he and the Court agreed to have 
been fair and candid, by reaſon of his having ſtated all 


' the * caſes which were againſt him, 2s well as for bim, fully f r 26. 10g. 


* 


and at large. | 20 296 | 
& 614. 1 Int. 27. 4. 3. co. Car. 109, 110. Iſham v. Morrice. Lit. 8 618. C Litt. | 
332. Seymor's Caſe. Lord Cromwel's Coſe. 2 R. Rep. 245. 2 Lev. 52. 4 Mod. 266. 
| 4 Bur. 250. 5 C. 26. Cro. Car. 320. 1 Fentr. 280. and Herring v. Brown, in Skinner 
$$» 52. 77. 184. and Cartb. 24. 1 2 420 4. 5. 10 Co. 39. E 2 Heb, 261. Ney 66. 


Lord MansFIELD,— 


The Aris legal regular form that ſhould have been pur- 
ſued, would certainly have been a common recovery : but 


r | though a different form has been purſued, yet it was plainly 
% meant by b Stoughton (the grandſon, ) that the uſes of 
the marriage ſettlement ſhould be ſupported by this fine. 

n And all was executory at the time of making the leaſe and 


releaſe, which were executed previous to the marriage; and 
the covenant, contained in the releaſe, was © to levy a fine 
«, thereupon, in order to carry them into effect.“ All theſe 
are to be. confidered as but ONE conveyance ; and they 


. 
— 


fate as a declaration of uſes ; which uſes all ariſe out of 
15 A. | / | HY 


It would be a very ſtrange thing, that the For of the 
conveyance ſhould geftroy the very INTENT of it; and that 
the fine itſelf ſhould deffroy the gfate of the tenant for life, 


p,) by occaſioning a forfeiture of it, Inſtead of this, a// the pre- 
=P ceding tranſaction is only EXECUTORY ; and the operation is 
he only as a declaration of the uſes of the fine. Tis like a caſe 
2 of a tenant to the præcipe: who is conſidered merely as an 


inſtrument, and not as the ſtrict real owner of the land. 
This releaſe is but a deed to lead the uſes of the fine. 
| | | 1 Seymor's 


* 


r een 
A Hilary Term 32 
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n 
Geo. 2. 


1719. © Soars caſe goes won quite ferent eg, from mere 
EL Tent. There Henry Cheney upon the 18th of December 22 liz. 
Dot, ex by indenture EEE and ſale jnrolled, ſold to n 
dimm. and his heirs: by force of which, Higham entered and was 
OvDiarne, ſeiſed accordingly. And AFTERWARDS in Michaelmas erm 
v. Waits. 22 Elis. e a year after the bargain and ſale, Henry Che- 
HEAD», ney levied a fine with proclamations, to the ſaid: Higham and 
| 2 heirs, with general warranty. So that the bargain and 
fale in that cafe was totally UNCONNECTED with the fine: 
'and Higham is expreſsly found to have entered and been 
feiſed by force of the indenture of bargain and ſale,” "Whereas 
in the preſent caſe, the whole is on aſſurance, | 


As to the objections— This leaſe and releafe was not a 
complete agreement; but executory. The intent was, to make 
W by a fine, as far as they could be made good by a fine, 
the uſes of the family- ſettlement which Timothy Stoughton the 

ndſon was making upon his marriage with Anne Samwell ; 

' _ and the intent was certainly laful, though there is a blunder 
in the manner of doing it. | . ee WITS: 

| RAM OE SOOT ˙ 1 PLN B) Ws To 
It would be an occaſion of the utmoſt confuſion in fami- 
lies all over the kingdom, if, in every fettlement or convey- 

'** © ance, the ſeveral deeds were to be divided in point of time; 
and the fri legal operation of each was to be conſidered 
diſtinctly and ſeparatcly from all the reſt, and from the gene- 

ral view and intention of the whole tranſaction. It would 

be juſt as reaſonable, to take the /eparate clauſes in one ang 

the ſame deed; and to hunt after ſuch different conftruc- 

tions as the words of them might bear, if they ſtood uncon- 
nected with the reſt of the clauſes of the deed, or in deeds 

of quite another import: whereas, in point of law and rea- 

ſon, the whole tramſaction and its general intention ought to be 


taken together in one view, . ; | 
Mr. Juſt. Deniſon was of the ſame opinion. _— 


lere are two queſtions upon the operations of this con- 
veyance; which was by leaſe and releaſe, and a fine: (iſt.) 
« Whether it made a diſcontinuance of the eſtate tail?“ (2d.) 
«© Whether it diveſted the remainder or reyerſion ?” And 
both theſe queſtions ſeem to me ſo very clear, that I think 
there could be no doubt but this which has been endeavoured 
to be xaiſed upon Seymor's Caſe, 10 Co. 95. b. 96: which 
caſe has been urged and relied upon as an authority “ that 
« the eſtate tail is nt diſcontinued, nor the remainder di- 
tc veſted,” Vet it ſeems to me otherwiſe, notwithſtanding 
what has been argued from that caſe ; which is very diſtin- 
guiſbable from the preſent, USD s 30d ot Slept thu 


Tho 
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The eftate paſſes BY the fine, whether the uſes be declared 1 759. 

prior, Of age to the fine. The deeds muſt, be confi= EO - 

dered as executory, till the fine is levied : and them the eſtate Dov, er / 
„ 4g "+ 5 8 1 108 ; 15 3 dimi EY 4 


The compariſon: of this caſe to Seymor's' Cafe. yy 
upon a miſtake. For there the bargainee Was, found, © to 12A. 
« have entered by force of the indenture of bargain and ſale, 

« and, to have been Jeiſed according to it, before Henry 

Cheney levied the fine to him: and the Judges were aliged 

to rake the Fiek 16 be as k was found by the verdi] they 

were not at liberty to look upon it as one and the ſame con- 

veyance or affurance, (whatever they might really think it 

tc 155 in its nature or intefition z) they were bound down by 

hi expreſs and particular finding. He was found to (F268 

— * to the indenture of bargain and ſale: and therefore 

the fine could in that caſe apy corn and pom it. 

But if that fine had been levied to the bargalnet within 2he 

| ſox 'months, I think the eſtate would, in that cafe; have paſſed 
by the fine. That caſe therefore turns merely upon the 
finding of the fact by the ſpecial verdict. But even there, 

if it had been found * that the fine was levied to the uſes 
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e 
Cat is founded v. Warrz- 


4 


# * f 1 


| « of the bargain and ſale,” I believe the Court would have 
looked upon the whole as one and the ſame afſyrance ; and 
would conſequently have beën of aidifferent dpitidn. There- 
fore that caſe of Seymor is nothing to the purpoſe of the 
preſent: for here, al the deeds and the ſine are to be(takeh” 
ToGETHER'3 and a of them, ſo taken together, make _ 


ONE aſſurance. I . 10 MQUISTI3HHOD Fit {ME 3s hs 
. N "1 aka Sat 8 * : * 
. 4 £36 121 4 andes in t 1 


S T % nM F-: LM #1 12 7 | 
There can be no ſort of doubt but that a fine irh pro- 

clamations will work a diſcontinuance, and conſequently di- 

veſt a remainder, as well as a fine 4vithout proclamations.” 


Mr. Juſt. Fos rER—It is admitted © That the deeds and 

< fine ſhall operate as one conveyance or aſſurance, if the 

« intention of the parties be clear and /awful :” now it was f 
clearly the intention of Timothy Stoughton the grandſon, to 

work a diſcontinuance : and this intention was certainly 

lawful. 1 wiſh that gentlemen of learning and ingenuity 

would rather turn their thoughts towards endeavouring to 

ſupport lawful eftates, than to ſearch out ſuch nice diftinc- 

tions as would overturn all the ſettlements in the kingdom. 

Mr. Juſt, WIL NO r was of the fame opinion. 

He conſidered theſe deeds, as a covenant 10 Jevy a fine ; 


and therefore the fine and they ought to be conſidered as one 
and the ſame aſſurance. | ES 
This 


* * 7 WY 
15; F 
2. 


r 
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HIT E- 
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4 


A real bona 
Ade wager not 
at all intended 
as a loan, is 
not an uſurious 
contraſt, | 


d ance of one hundred pounds for a year; and fo, after 


_ vious agreement was W 


Hilaty Term 4 Ges. 


e was mot undou biedly' z . 7 


th he, mode of accom pling x it 1s 4 | mi re- 
the tenant in tail had a a | right to 
do; namely, to make this family ſettlement of the eſtate: 


and the Parke concerned covenant; to levy a we for that 
Purpoſe. 1 Juv 1 the e Ns ns gs. 
to lead the uſes 0 beer r. 


er g Ker Bo his tals ff ie os 
es pr da 22 inte 0 f e levied at 
8 barg 210 4 fl But 


al ch theſe e, in N. caſe now Fs us AXE to be, con- 
fidered as ONE AN 2 SAME l OR £8 PR: 


122 oe ders and be taken toget . 1 
ſhall de e as Raging the uſes 0 

Fi „ (unanimouſly and moſt PPT 8.202 2 
eee 4 delivered to . e \ 

| Lamegs wer Gon. 8d. be ES 1 

Ws; 5 bn — 0 1 

m—_— +5 

25 30 & 31 6. 4. Roto gas. © -- = 


EIS was an «Ridn on tis aße upon a ſpecial promiſe 


« to pay the ry eds Doe death of the 
6e « defendant's wife ;” in conſideration of 2 guineas in hand 
paid « bs the . to ws ARG 1 note was in 1 theſe 


4 4 


> 4 4 5 x 
1 144 * x 


« eee e of two guineas re 
&« ceived of Aaron Lamego Eſquire, &c.; 1 promiſe to pay 
« him 20 guineas, upon the deceaſe of my prefent we, 


« Anne Gould.” 


The only q „ 
« was K+ 4 ?” (the woman, at the time of DP | 
A e e age.) 


Mr. Goſcvigne for the plaintif, argued die it was not . 


The ſtatute of 12 Ann, . 16. only ſays, © No perſon 
tc ſhall take above the value of five pounds, for the forbear- 


cc that rate, for a greater or leſſer fum, or for's ſhorter: or 
« longer time ;” PR at all * and contracts ſhall 


be void. 5 eee is 


ä 
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Now here is no forbearance ; nor any certainty of receiving 17 59. 
either principal or intereſt: it is a MERE CONTINGENCY 3 and \ — 
| is like the caſe put in Co. Elia. 643. in the caſe of Bae Lafee v. 
v. Downham, of a © wager betwixt two, to Rave 40 J. for Gours, © 
4 20 J. if one be alive at ſuch a day?” which, as chere 

holden, is not uſury. - lee 


Lord MansFteLD ſtopt him, under a doubt how it is pbſ- 
ſible to come at this queſtion about uſury. For here is no- 
thing at all ſtated about the Jaan of money: it might, for 
aught that appears to the contrary, be a xr ntary gift, to be 
made to him upon this event. The matter of fur, was 
never thought of at the trial. e 


| Mr. Gee The truth of the fact was, reatth, A. 
| NING Fs ife of the plaintiff's horſe. againſt that of the 


+ 


1 * 8 A 


defendant's wife ; and nothing more. 
' Mr. Juſt. DEnISoN—We can not intend this to be an,u/u- 


-ious contract, (which is a crime.) For which, he cited 
= : Lutw. 273. Yeoman v. Barſtow. It is a fooliſh bargain ; = 
but not uſurious. Here are no fact fiated upon which we 


can ſay it is #ſurious. | 


Mr. Juſt. Fosrts and Mr. Juſt. Wii. uo a idew; 


_ And Mr, Juſt. WN MOT added, that the true difiiufiom aq 


was laid down in that caſe in Cre. Elia. 643. between a : 
real bona fide WAGER, not at all intended as a loan; and v. x Lutw. 
a tranſaction which is really an uſurious Loan, but 4% 464, 465» 


guiſed as a wager, with intent to have a foift. 3 SO v. 
Per Cur. unanimouſly, SRP in OF 
Let the pgſtea be delivered to the PLAINTIFF. 


Tudway ver/. Bourn. 
Tus was a caſe from the Court of Chancery. 


El:2abeth Collins, b her will, 21 of 200 l. to Bankrupt's 
one Coward, then a — F whoſe — — had, at the cer ficate 
time of her death, been-figned by + of his. creditors in ©), not er- 
number and value, and alſo by the commiſhoners, but the left 1 
teſtatrix's death happened before its being comrIRMRD and after the fign- 


&LLOWED by the Lord Keeper. -- ing, but be- 
| by W fore the allow- 


The commiſſioners, ſoon after her death, and after C „I ee thereof. 
death, and before the allowance of the certificate, aſſigned 
| x this 


10 


77 
1759. 


Tübwar v. allowed by the Lord Keeper, without oppoſition. Before 
the allowance of the certificate by the 1 


was aſſigned to their uſe and benefit * 


 minals, The ſtatute of 4, 5 Ann. c. 15. was the firſt act of 


Bovan. r a 
Vi. ſect. 
penult. of that 
„ 

+5 10, 


| which has ſuch. relation. 2 Inf. 674. Hob. 165. And 


to Bourn by the commiſſioners. 


| a tenant of the manor who dies before preſentment. He 


Sn St 3 5: 1 on e 
The queſtion referred to this Court was, ©, Whether it 
added the creditors, viz. four fifths in number and value. | 


And 5; G. 1. c. 24. continued it upon the ſame foot. But 


operate as 4 REI. BASE from the cteditors. 


Hilary Term 32 Geo. 2. 


this legacy to the defendant Bourn, . for the uſe. of the 
creditors: AFTER which, the certificate was confirmed and 
Wr | rd Keeper, the 
bankrupt himſelf died; having made Tudway, the now plain- 
tiff, his executor. * ; Re ᷓ 


- Tudeway, the bankrupt's executor, brought his bill in 
equity. againſt the executor of the teſtatrix and againſt Bourn 
the aſſignee of the commiſſioners ; claiming this 200 J. 
ie, as belonging to the bankrupt, by reaſon of his cer- . 
tificate's having been ſigned before the death of the teſtatrix, 
and afterwards allowed and confirmed by the Lord Keeper. | 


But the creditors inſiſted. that it belanged td. 7hem,; as it 


before the” allowance and confirmation of 


e certificate by the 
Lord Keeper. eee 


cc belonged to the bankrupt's EXEC UTOR, or to his creditors 0 
drt. Gould argued for the plaintiff, (the banktupt's execu- 
tor.) Bankrupts, he ſaid, were originally conſidered as cri- 


Parliament which was made for their benefit: arid by this 
act, the commiſſioners ONLY (without the creditors) were to 
ſign the certificate: Which was to be allowed by the Ford 
Chancellor or Keeper, unleſs, c. Then the 5 Ann. c. 22. 


5 G. 2. c. 30. directs that the commiſſioners ſhall not fign 
it &ll + after the creditors have ſigned, and affidavit be made 
— ]⅛ «; wes ran 

No objection but for fraud, or for unfairly obtaining it, will 
lie againſt it before the Lord Chancellor or Lord Keeper Z and 
if no ſuch objection is then made, the allowance and cofifirm- 
ation will RELATE TO THE ORIGINAL DATE of it, and will 


, — „* 


It is like the inrolment of deeds of bargain and ſale; 


conſequently the allowance ober- reaches the aſſignment made 


It is alſo like the ſurrender of oopyholds into the hands of 


cited a caſe in Mich. 1) G. 2. in Chancery, Bronilty v. Child. 


3 


Hilary Term 34 Gel: 518 


A commiſſion. of bankruptey had iſſued againſt Sir Stephen 1759. 
| Evans, in 1711. The whole debts were received, with in- | 
tereſt to the time of the commiſſion. The certificate was Tupwar:v.. 
not allowed till after the death of Sir Stephen Evans ; when Boum. 
there was a ſurplus of 35, ooo d. in the aſſignee's hands. The | 
queſtion was concerning the intereſt which accrued ſubſe- 
| quent to the date of the commiſſion; to which time the 
certificate diſcharged him. Lord Hardwicle held that it was 
well allowed, though after the bankrupt's death: and he faid 
the end of requiring the Chancellor s allowance of the certiſi- 
cate was to prevent ſurprize; and that it takes its ect, 
{when allowed) from the ſigning of it by the creditors. 


Mir. Norton, contra, argued that the bankrupt cannot be 
WE intitled to /ub/equent effects, come to him after his bank- 
WW ruptcy and after the fgning of his certificate by the creditors 
and commithoners, but prior to ils allowance by the Lord 
Chancellor or Cord Keeper, © oe nn 7 | 


2 Tl! the ſtatute of 4, 5 Ann. the bankrupt's perſon and 
goods continued always liable to his creditors.- And the 
banxkrupt ought to be holden rictiy to the bringing himſelf 
vithin the later acts that have been mentioned; by ſhewing 
hat he has performed all the requiſites of them. 


= Now the allowance of the certificate by the Lord Chan- 
eellor or Keeper is the moſt Entia! part of thoſe requiſites. 
The creditors are not confined to the particular objections 
mentioned by Mr. Gould 5 but are at liberty to make any 
ſort of objections to ſuch allowance: and as well creditors 
| who have ſigned, as thoſe who have not ſigned, may be 
heard againſt the allowance. For the act ſays “ any cre- 
cc ditors” may “ object to it:” and they are not confined 
by any reſtrictive words whatſoever, to matters of fraud 
and unfairneſs ; but left quite “ at large. „ ů ũů‚•» ST 0a 
| | de EO | . c. 30. § 10. 
Lord MaNs FIELD Certainly they are nt ſo confined, ei- | 
ther by law or by practice: and any creditor whatſoever 
may then object to the allowance. And the allowance has 
been ſometimes refuſed and ſometimes adjourned, even 
where there has been no oppoſition. Many years may inter- 
vene between the ſigning and the allowance of the certifi- 
cate; and large effects may, in the mean time, come to 
the bankrupt: and the future allowance ought not to over- 
each them, e AR | e 


t 


1 * 


Rere the commiſſioners had actually) aſſigned this legacy: 
end for hat reaſon, the creditors might not perhags think it 
worth their while to object to the certificate. 3 

Vo. 1 ps F It 
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1759. It is not like the relation of a bargain and ſale, or the 
| fſutrender of a copyhold; to which it has been compared. 
Tupwar v. Poſſibly, in this caſe, the money may have been actually 
Bourn. divided out: and it would be very unreaſonable, that all the 
| creditors ſhould refund their dividends. = —© 
Mr. Juſt. Fos rER was of the fame opinion: but he did 
not proceed to declare it at large, neither did the other two 
Judges declare theirs ; becauſe, it being a Caſe out of Chan- 
cery, the Judges of this Court were to give a certificate. 
And immediately after this argument, 8 


-  _ . The CourrT certified as follows 


_ Having heard counſel. on both ſides upon this cafe, (which 
the parties did not apply to be ſet down in the paper to be ar- 
gued ſooner than this term, ) we are of opinion that the ſaid 
two hundred pounds veſted in the aſignee of the bankrupt, 
and now belongs to him for the benefit of the bankrupt's 
CREDITORS. : bs ae 


o 


* ; . * 


Monday, 2gth Rex ver/. Fielding Eſq. 
Jy 2759-7 T SUES Pad trite Lhe 
i | PON ſhewing cauſe againſt an information which had 
le by N 2 againſt the de- 
— juſtice fendant for a miſdemeanor committed by him in his office of 
ol pure a juſtice of the peace; relating to the committing and detain- 
3 ing William Barnard (the ſon) in priſon, Sc. on a verbal 
mitment with- charge by the Duke of Marlborough, © that this young man 
out previouſly * had ſent him threatening letters, Wc.” — EN 
7) — 2 . 4 a7 . 
wb was a lr. Serj. Davy, on behalf of the defendant, objected 
peer of the to the proſecutor's proceeding any further in this criminal 
realm, and alſo application, till he had previouſly made his ELECTION © whe- 
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138 « they to proceed in this criminal method, or in a CIVIL 
proſecutor's action which he had actually commenced.“ wy 
11 5 l | : I. 

to proſecute, | 1 | 8 0 | 

| diſcharged, 6 Mr. Norton for Mr. Barnard the proſecutor, anſwered, that 


theſe being this caſe was quite different from common ordinary caſes z be- 
. only cauſe it was abſolutely neceſſary here, as the defendant was 
— * a juſtice of peace, to give notice of and even actually to com- 
x mence the civil action againſt the juftice of peace, ꝛuithin fro 

7 months after the time when the cauſe of action aroſe: which 
particular circumſtance, he ſaid, was the only reaſon of their 

acting thus. And he alledged that they had no intention _ | 

| +. + © YE | 


— 
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pioceed both ways 3 and offered to relinquiſh the civil action, 


* 


| iN casE the Court SHOULD grant the information. | 


But the whole CourT were of opinion that he ought th 
maske this election DIRECTLY, and before they entered into 
te criminal complaint; for that this was the 0 rule: 
sand the particular circumſtance of the civil action being 
confined to be brought within fix months, made no /ort of 
difference. _ 5 | PE oe Wk 


The 7uflice of the thing equally required, they ſaid, in 


ſhould not be called upon in a criminal way, by this diſcre- 
rionary method of an information, which would oblige him to 
WE d//cover the matter of his defence and his evidence; unleſs 
= tlic proſecutor would give up the right which he might 
= otherwiſe have to make uſe of this very diſcovery of the de- 
WT fcndant's evidence again the defendant, in his civil action: 
—_ which would be giving him a moſt unfair and unreaſonable 
ed vantage over the defendant. 3 


They added, that F the proſecutor had proceeded in the 

ethod which he had a ſtrict and undeniable right to pro- 
ed in, namely, by way of indictment; and if ſuch indict- 
ment had been actually found; yet the Attorney General 


BE would (upon application made to him) have granted a nolle 


Bru” upon ſuch indittment, in caſe it appeared to him 

chat the proſecutor was determined to carry on a civi/ action 
at the me time. And if this be ſo, where the party is 
= proceeding in a method which he had a ſtrict /zgal right to 
proceed in; ſurely it is much more reaſonable for this 
Court to refuſe to give him this extraordinary aſſiſtance 
(which they ought to diſpenſe with caution and diſcretion,) 
unleſs he would firſt conſent to wave the civil action which 
he had commenced for the very ſame matter. 


Mr. Norton, nevertheleſs, ſtruggled extremely hard to di/+ 
tingiiſb this caſe (of being thus feed to 6 months for bringing 
the civil action,) from the common caſe, where the proſe- 
cutor was not at all reſtrained in time: and he remonſtrated 
(with great vehemence) againſt laying down this as a GENE» 
RAL rule; as it might be a great prejudice to parties injured 


completely to obtain any remedy by way of information, 
within the 6 months, | i Es 


He was anfwered—* That the preſent application for an 
information was not made near /o early as it might have 
been: which was the proſecutor's an laches,” 5 


T 

1 
1 
1 
_ 


„ 


this caſe as well as in the common caſe, that the defendant 


by juſtices of peace, who oſtentimes might not be able 


F 2 Mr. 
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Mr. Norton acknowledged that if this was really the caſe, 
it would materially weaken his argument as to this particular 
caſe : and in fine, he deſired time to adviſe whether they 


| ſhould infiſt upon their civil action, or not. Whereupon it 


was adjourned from Wedneſday the 22d of November, to the 


Saturday following. 


And then the proſecutor's counſel agreed to diſcontinue 
their civil action, and proceed upon the criminal rule: 
which eee did, till it grew ſo late in the day 
that the Court was obliged to adjourn it to the Monday 
following. 1 20 . Far | 


The caſe then proceeded, but ended in an adjournment to 
the preſent Hilary Term, in order to get further elucidation 
of facts by procuring the affidavits of the Earl of Litchfield 


and Mr. Pierce, who (though both preſent) had not made 


any affidavits at all hitherto. . 


On Thurſday the firſt day of this term, this matter came 
again before the Court; the Earl of Litchfield's and Mr. 


| Pierce affidavits being then obtained: and being then read, 


the counſel confined themſelves to obſervations upon them; 


all ether circumſtances having been fully diſcuſſed before. . 


Cour? apvis.. 


The CourT now delivered their opinion, by the mouth 
of the Chief Juſtice. In which opinion, Lord Mansfeld 
declared himſelf and his brothers Fofter and Wilmot to be 


- unanimous : but he ſaid, that his brother Deniſon not hap- 


pening to be preſent at the time of the motion and defence, 
ad a delicacy in forming an opinion from the mere read- 
ing of the affidavits, without having heard the obſervations 
which the counſel on both ſides had made upon them; and 
for that reaſon, declined interfering in the matter. 


His Lordſhip went through the ſeveral parts of the charge 
(which conſiſted of no leſs than ſeven particulars) and alſo 
of the defence, and the ſeveral affidavits in ſupport of both, 
with the utmoſt accuracy and exactneſs; and examined them 


moſt minutely, in order to diſcover whether Mr. Fielding 


had acted with a bad and oppreſſive intention; and whether 
the perſon complaining of his behaviour had been. /uferers, 
or received any injury or inconvenience in conſequence of it; 
(for it was agreed that it was not, in two or three of its 
parts, ſuch as could be frifly juſtified.) 


Upon the whole, they were unanimous in opinion, That 
the main and principal charge which was the ground and 
foundation of the reſt, and indeed the key to the whole na- 

8 | | | ture 


cure and complexion of Mr. Fielding's behaviour, appeared 
co be e in for and. quite miſrepreſented to the Court by 
Barnard the father and Barnard the ſon z and that the juſ- 
tice of peace appeared to have acted in this affair irh any 
bad or oppreſſive or injurious intention, though (in ſome reſpects) 
irregularly : and therefore, though the -preſent complaint 
appeared to be ſo ill grounded, that the complainants de- 
ſerved to be puniſhed in cofts for making it; yet as the juſtice 
had made the commitment without previouſly taking the 
Duke of Marlborough's cath, and had alſo neglected to take 
his Grace's recognizance to proſecute, (both which parts of his 
conduct were irregular,) he had no right to receive coſts, 


The rule therefore was expreſsly directed to be taken 
chus—It is ordered that the rule made * That Fohn Fielding 
6 ID Eſq; and George Box, ſhould ſhew cauſe why an inform- 
( ation ſhould not be exhibited againſt them for certain 


warrants of commitment and detainer of the ſaid William 
Garnard, made by the ſaid John Feng Eſq; this Court 
oth v think fit to diſcharge the ſaid rule, with eg to be 
aid to the ſaid Mr. Fielding. | | 


XX Douglaſs, Widow and Adminiftratrix, verſ. 
Z | L.uaallop Eſq. 


A NEGLECT of entering judgment, and a loſs of the roll, 
having been ſufficiently ſhewn to the Court; 


A rule was made, „ That the clerk of the judgments 
cc ſhall fgn a new roll, whereon is entered the judgment 
( ſigned in this cauſe, in Michaelmas Term 1729; and that 

ec the ſame be numbered as roll 256, and filed amongſt the 
* rolls of that term; a ſpecial entry being firſt made, ex- 
cc preſſing the day of decketting the ſame :” and it is further 
ordered, © that this judgment ſhall not be made uſe of 
«© againſt the adminiſtrator of the defendant.” 


pn  $» _T 


Note, Lord MansFIELD intimated, that it very much con- 
erned the chief clerk, to take care that judgments be actually 
tered up upon the roll in due time, and decketted : for that 
after he has received his fees for making ſuch entry, he 
ould be liable to an action upon the caſe, to be brought 
ya * who ſhould have become liable to it, and had 


ected it, would be liable indeed to the chief clerk : but ſtill, 
e chief clerk would be liable to the purchaſer who had ſuf- 
ered by this negleQ, | Oe 


( 


c miſdemeanors,” be diſcharged : but, in 6 wy to the _ 
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Rule diĩrecting 
the clerk of the 
judgments to 
ſign, number, 
and file a new 
roll, thirty 


years back- 


wards, making 
a ſpecial entry 
of the day of 
docquetting it, 
judgment hav- 
ing been neg- 
Jeced to be = 
tered up, and 
the roll being 
loſt, : 


my * 
* * , 
5 . 


earched the roll without finding it entered up. And he ſaid 
hat the attorney who had undertaken to do this, and neg- 
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N. B. The preſent courſe is, for the attorney for the 
| plaintiff to undertake to make this entry upon the roll: 
for doing which the chief clerk (who is intitled to 8 . 
per ſheet) allows him 5 d. pen ſheet. So that the attor- 
ney in this caſe, acts as one of the clerks of the chief 

+ clerk + which would render the chief clerk liable to the 
party's action: though the attorney would be anſwerable. 
(In fact, the attornies are ver 


negligent in bringing theſe entry rolls.) 


— — 


over to him. 


y apt to be 


— * , 5 = p wy — 
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e chief clerk, perceiving the inconvenience to which 
this practice renders him liable, determines. to p 


ut the mat- 
ter upon a /afer foot for the future.) | 


8 g. e g. 808 3 » 


r/: Mayor, Bailiffs, and Common Council 


Rex ver 
| of the Town of Liverpool. 


HIS came on, in the crown-paper, upon the return to 2 


| 1. 
When a mo- « © 
tion out of 


a corporation 
is returned, 
the return 
muſt ſet forth 
the particular 
facts preciſe - 


1 


mandamus to reſtore Fo/eph Clegg into the place and 
office of one of the common council of the ſaid town. : 


' Return—That the town of Liverpool is, and from time 
immemorial has been an ancient town and borough, &c. 
_ conſiſting of a mayor and two bailiffs, and a common coun- 
ey were incorporated by letters patent 
dated 4th July 2 Car. 1.: which letters patent they accepted 
and agreed to. 'Then they ſet forth other letters 
26th September 7 V. 3. confirming their former 
and further conſtituting, granting, and declaring, that 
thenceforward and for ever there might and ſhould be, 
within the ſaid town, the officers and miniſters following ; 
to wit, 41 honeſt and diſcreet men, of the burgeſſes of the 
town aforeſaid, who ſhould be and be called 'the Common 
Council of the ſaid town, Wc. : and the ſame'King,. by the 
ſaid letters patent, named the firſt and then modern common 
.. council of the ſaid town, 70 continne in the office of common 
council of the ſaid town / long as they ſhould behave them- 
ſelves well; UNLEss ſome or any of them ſhould happen, for 
a REASONABLE cauſe, to be removed By the mayor, bailiffs, 
and common council of the ſaid town, or the greater part of 
them for the time being. Which ſame letters patent of 
King William the zd, the then mayor, bailiffs, and bur- 
geſſes of the ſaid town, in due manner accepted and agreed 
to: and ever ſince the granting of the ſame letters patent, 
the common council of the ſaid town have of right con- 
ſiſted, and have uſed and of right ought to conſiſt of 41 
perſons and no more. 


atent, of 
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1 Then they admit Fo/eph Clegg's election and admiſſio 1 on 1759. 
= 3nto the ſaid office of one of the ſaid common council, 'as . 
by che writ is ſuggeſted, | | Rex v. 


But they alledge, that from time whereof the memory of Livzzroor. 
man is not to the contrary, the mayor, bailiffs, and com- 
mon council of the ſaid town for the time being, or the, 
greater part of them in common council aſſembled within 

the ſame town, have of right removed, and during all the 
time aforeſaid have uſed and been accuſtomed and of right 
ought to remove any one or more of the common council of 

the ſaid town, from the place and office of one of the com- 
mon council of the ſaid town, for any REASONABLE and 
LAWEFUL _ ; and that the perſon. or perſons /o removed 
therefrom, have accordingly been and continued abſolutely 
and effectually diſcharged and removed from the ſaid place 

= and office. | | Te. 


oa 
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# 
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"I 

2 

of 

ER 
2 
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They further certify and return, That the mayor, bailiffs, 
and burgeſſes of the ſaid town are, and time immemorially 
have been ſeiſed in their demeſne as of fee, in their cor- 
porate right and capacity, of divers mefſuages, lands, rents, 
and hereditaments, and lawfully intitled for themſelves and 
their ſucceſſors, to many large and valuable tolls, duties, and 
cuſtomary payments; and alſo now are, and for 50 years 
and upwards now laſt paſt have been lawfully poſſeſſed, in 
their corporate right as aforeſaid, of divers' other lands and 
tenements for certain long terms of years yet to come and 
unexpired ;. and that the ſeveral fates, hereditaments, duties, 
rents, revenues, and poſſeſſions of and belonging to the mayor, 
bailiffs, and burgeſſes of the ſaid town, in their corporate 
right and capacity as aforeſaid, now are, and at the time of 
the removal of the ſaid Zo/eph Clegg therein after mentioned 
were, and for a great number of years now laſt paſt have 
been of great yearly value, to wit, of the yearly value (toge- 
ther) of 2000 J. and upwards ; and that the office of one of 
the common cquncil of the ſaid town now is, and during all 
the time aforeſaid hath been an office of great truſt and power, 
with reſpect to the management, receipt, control, and applica- 
tion of the iſſues, rents, and profits of the eſtates, heredita- 
ments, duties, revenues, tenements, and poſſeſſions of and 
belonging to the mayor, bailiffs, and burgeſſes of the ſame 
town, and in the appointing of proper officers to collect 
the ſame. | 5 | 


Then the return proceeds to alledge, that before the removal 
of the ſaid Foſeph Clegg in the return after mentioned, the 
ſaid Foſeph Clegg ſought his trade of living, by buying and 
ſelling; and became and was a BANZRUPT within the mean- 
ing and intent of ſome or one of the ſtatutes made and in 
force concerning bankrupts ; = that afterwards, and before 
4 the 
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the ſaid removal of the ſame Fo/eph * return after , 


mentioned, to wit, on the 27th day of Jul in the year of 
© our Lord 1756, a certain COMMISSION of 


n wy in due 
manner ISSUED againſt the ſaid Foſeph Clegg, under his Ma- 
jeity's Great Seal of Great Britain, bearing date at Ve- 
minſter the ſaid 27th day of Fuly, in the 3oth year of his 


reign, directed to R. T. Wc. (the commiſſioners in that 
commiſſion named, ) authorizing them, &c. (as therein men- 


tioned ;) and that afterwards, and before the removal of the 
ſaid 70% Clegg in the return after ſpecified, that is to ſay, 


on the 5th day of Augiſt in the year laſt mentioned, the ſaid 


R. M. R. E. and R. R. being the greater part of the com- 


miſſioners in the commiſſion named, did duly put the ſame 
commiſſion in execution, and by virtue thereef, in due man- 


ner FOUND and DECLARED the ſaid Foſeph Clegg ro BR 4 


BANKRUPT within the true intent and meaning of ſome or 


one of the ſtatutes made and in force concerning bankrupts ; 
and that he the ſaid Fo/eph Clegg afterwards, and before his 
removal in the return after mentioned, did (purſuant to 
public notice for that purpoſe given in the London Gazette, 
ſubmit himſelf to the aforeſaid commiſſion ſo iſſued againſt 
him as aforeſaid; and that the ſaid Jo/2ph Clegg at the time 
of his removal in the return after mentioned, had not nor hath 

er OBTAINED from the above mentioned commiſſioners in 
the ſaid commiſhon named, or from the greater part of them, 
a CERTIFICATE of his having conformed himſelf to the direc- 
tions of the ſtatutes, or any of them made and in force con- 
cerning bankrupts: whereby the ſaid Fo/eph Clegg then Bu- 
CAME, and war and from thenceforth hitherto hath been, and 


fiill is une1T for the ſaid place and office of one of the com- 


mon council of the ſaid town, ſo being an office of great 
truft and power with reſpect to the management, receipt, 
control, and application of the iſſues, rents, and profits of 


the eſtates, hereditaments, duties, revenues, tenements, and 


poſſeſſions of and belonging to the mayor, bailifts, and bur- 
geſſes of the ſaid town as aforeſaid. EI 
| The return proceeds — That afterwards and before the re- 
moval of the {aid Foſeph Clegg in the return aftermentioned, 
(that is to ſay), on the 1} day of February in the year of our 


Lord 1758, the then mayor and bailiffs, and the then greateſt 


* 


2 of the then common council of the ſaid town, that is to 


ay, 26 of the ſame common council, to wit, V. G. &c. 
being all of them then of the common council of the ſaid 
town, whereof the then mayor and bailiffs were three, at 
Liverpool 1N DUE MANNER met and aſſembled in common council 
within the ſaid town of Liverpool, in the council chamber of 
the ſaid town, and then and there duly held a common council 
of the ſaid town, CONCERNING divers matters and buſineſſes 
relating to the ſaid town, and the good regulation and govern- 
ment theres; and that the ſaid Foſeph Clegg was then and 

| | there 
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there PRESENT at that aſſembly: and that in the ſame aſſembly 
jo held and met in common council as aforeſaid, an INFORMA=- 
Tod and CHARGE were in due manner exhibited to that aſſem- 


| « cy, and of the iſſuing of the ſaid couuissioN of bankrupt 
« againſt him, and of his NoT having then obtained his CERTI- 
cc FICATE as aforeſaid;“ as a REASONABLE and LAWFUL cauſe' 


office of one of the common council of the ſaid town, ſo-being 
an office of great truſt and power as aforeſaid. And that the 
ſaid Foſeph Clegg, had THEN AND THERE, perſonal notice of the 


made againſt him; and was then and there aſked by that aſ- 
ſembly ſo met in common council as aforeſaid, © whether 
(c he the ſame Joſeph Clegg was the perſon againſt whom the 
Cc ſaid commiſhon of bankrupt had ſo ifſued as aforeſaid ;” 
and „whether he'the ſaid %% Clegg was then a bankrupt, 
« and had obtained a certificate in that behalf, or not :” and 


and ACKNOWLEDGED to, the /ame aſſembly ſo met in common 
council as aforeſaid, “ that he the ſaid Fo/eph Clegg was the 
& perſon againſt whom the ſaid commiſſion of bankrupt had 
& ſo iſſued as aforeſaid: and that he was then a bankrupt, 
« and had not then obtained his certificate in that behalf.” _ 


bs | | 
Then the return ſays, That the ſaid yg 9b Clegg having fq 
confeſſed the truth of the abovementioned charge againſt him, as 
aforeſaid, he the ſaid Fofeph Clegg was then and there further 


part of the common council of the ſaid town, © t he the 
« ſaid Foſeph Clegg had to ſay in his defence, why he ſhould 
© not be removed from the ſaid office of one of the common 
cc council of the ſaid town for the cauſe aforeſaid ;”” and the 
ſaid Foſeph Clegg did NoT then, or at any other time before his 
removal in the return after 8 defire any FUKTHER 
ime to be allowed him to make his defence to the inform- 
ation and the charge aforeſaid : and the ſaid 74% Clegg did 
not, wa then or at any time before his 3 in the re- 
turn after mentioned, alledge or offer to that aſſembly Ax 


moved from his ſaid place or office of one of the common 
councilof the ſaid town as aforeſaid. And being rendered and 
become, by his aforeſaid bankruptcy and by his not having obtained 
hiscertificate in that behalf, uNe1T for the ſaid place or office of 
one of the common council of the ſaid town, being an Ee 
of great truſt and power as aforeſaid, it was then and there 
moved in the ſaid aſſembly, in the preſence and hearing of the 
faid Foſeph Clegg, by one of the common council ſo aſſem- 
bled as aforeſaid, that is to ſay, by F. G. c., „That the 
F ſaid 7oſeph Clegg ſhould be removed from his ſaid place or 

| | 5 « oſſice 


1 GA... ee... Ret Flac, —⁰ůs . coats 


for the removal of the ſaid Joſeph Clegg from his aforeſaid 


ſaid information and charge againſt him; and HEARD he ſame | 


thereupen, the ſaid Feſeph Clegg then and there CONFESSED | 


e/ted by the ſaid aſſembly pf the mayor, bailiffs, and the greater 


CAUSE WHATSOEVER why he ſhould not be diſcharged and re- 


1759 
— | 
| | I Rex y. 7 
bly, againſt the ns Fee Clegg © of his aforeſaid BANKRUPT= Lowe Mew 
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moved and diſcharged from the ſaid place or office. Where 


! 


f 
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ct office of one of the common council of. the ſame town, 
46 for the cauſe aforeſaid :” whereof the ſaid p Clegg 
had then, and before his removal from the faid office in the 
return aftermentioned, due notice. And the ſaid Foſeph 
Clegg did not, then or at any time before his ſaid removal 
therefrom in the return after ſpecified, a/ledge or offer to the 
fame aſſembly any cauſe whatſoever why he ſhould not be re- 


fore the ſaid aſſembly ſo met in common council as aforeſaid, 
and conſiſting of the ſaid then and now mayor and bailiffs 

and the greater part of the then common council of the ſaid 
town as aforeſaid, having heard and duly weighed and con- 
fidered the information and charge aforelaid, and what was 
alledged and admitted by the 1 Clegg, did then and 
there duly diſcharge and remove the ſaid 7oſeph Clegg from 
the ſaid place and office of one of the common council of the 
faid town, FOR THE CAUSE AFORESAID: and by reaſon 
thereof, he hath ever fince remained and ſtill is and conti- 
nues removed and diſcharged therefrom. And therefore they 
cannot reſtore him or cauſe him to be reſtored, as by the 
{aid writ they are commanded, N 


a — 


Mr. Win on behalf of Clegg, the proſecutor of the man- 
damus, objected to this return: to which, he took two ex- 
ceptions; or in effect, three, as the former was divided inta. 
two diſtinct parts. 45 


- iſt, The aſſembly who amoved him was not legally con. 
VENED, for want of NOTICE, Either to the reſt of the coma 
mon council, or to Mr. Clegg himſelf ; who ought to have 
had notice of it, both as one of the members compoſing that 
body, andalſo as the member to be amoved, 


2 


2d ObjeQtion. The CAUSE pf amotion is inſufficient. 


Firſt—Notice ought to have been given to all the mem« 
bers; and conſequently Mr. Clegg ought to have had notice, 
as he was one of the conſtituent members of this corporate body. 
For EVERY individual member of the body ought to be ſpe- 
cially ſummoned, previous to the amotion of any member; a 
general ſummons being always inſufficient, wherever any ex- 
traordinary buſineſs is to be done. Whereas this return does 
not ſhew any ſummons at all, to any of the conſtituent mem- 
bers: and it is incumbent upon them to he their own ju- 
riſdiction; as it is a ſummary one, founded upon charter, 
and not upon the common law, 01 


The words © in due manner met and aſſembled, Sc.“ are 


only a conclufwn of law but the Court can nat intend any fact 
not alledged ; for returns muſt be taken friFly. ©« Nothing 
| 5 16 js 
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14 js to be intended in a return to a mandamus,” is the de- 
claration of Ld. Ch. J. Hoſt, in 1 Shower 282. Rex v. Evans: 
where the Court would not make even a very obvious intend- 
ment. And ſo it is in al r as upon the 


game- laws, and ſuch like caſes. , upon indictments alſo ; 
as in 5 Mod. 96. Rex v. Harper; which was an indictment 
for not taking upon him the office of conſtable, being quali- 


| fied, and having been debito mode elected thereto and the 


objection was that the indiftment ought to have ſet out 
articularly hozy he was choſen, and that he had notice; o 
elſe, the indictment ought to be quaſhed, | 


The next objeCtion is, That Mr. Clegg himſelf, as the 
tc member to be amoved, was not ſummoned to anſwer to the 


.. 
1759. 
Conn un 

Rex V. 


Town of - 
LiyzRpooLy 


cc particular charge pon which he was to be amoved.” 4 Mod, 


| 3 3 7. The city of Exeter v. Glide, is expreſs, ( That he muſt 


and ought to have a particular ſummons for a particular 


large: and it is not ſufficient to ſummon him generally ; 
and then to alledge particular crimes againſt . him, which 
_ «+ he may not be prepared to anſwer.” And if a previous 
RS particular ſummons to Mr. Clegg, “ to anſwer the particu- 
ar charge,” was neceflary; his appearance in the ordina 

Ws courſe of his duty will vor cure this defect. | 


And the very nature of this charge (of bankruptcy) moro 


eſpecially requires a particular ſummons © to anſwer to it," 
| becauſe it depends upon a great number of complicated facts. 


Here, he is not charged with any particular acT of bank- 


= ruptcy ; nor is it alledged, that the commiſhon even ſubſſſted 
ben enough for him to , 


ve obtained a certificate under it, 
Second point—The cavsE of amotion is' inſufficient. 


It imports nothing of infamy or offence, for which he was 


8 indiZable; nor any the leaſt negleCt of or offence againſt the 
| duty of his office as a corporator. Every trader is liable to 


bankruptcy ; which may happen to him by accident and 


| misfortune, and without any fault of his own. Becoming 
| bankrupt is a misfortune; not a crime it does not even ne- 


ceſſarily import znfolvency ; nor, if it did, would hat diſqua- 
lify him from remaining a corporator, - 


There is only one caſe to be met with of an amotion for 


bankruptcy: which was in M. 8G. 2. B. R. Rew v. Mayor 


and Aldermen of King's Lynn, on a mandamus to reſtore one 


| Stephen Allen to the office of common councilman ; and was 


in the time of Ld. Hardwicke. But, indeed, this particular 


| r did not come to be determined ; becauſe the return was 
| held clearly inſufficient on another foot, viz. for want of 
| ſummons, or ever, an attempt to ſummon, 


Here, 


- 
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1759. Here, it appears that Mr. Clegg was neither an object of 
| their juriſdiftion ; nor was the cauſe of his amotion ſufficient. + 


Rex v. bi | * 
Town of Therefore this return being infuffictent, he praye 

| prayed a per- 
Eivzxroor. emptory mandamus to reſtore him to the oice: . | F 


Mr. Clayton contra Three objections are made to this re- 
turn: vis. 5 e 


iſt, That it is not ſaid, that ALL the members of this ſelet 
corporate body were ſummened ; | ns 


| 2d 5 That Clegg himſelf had not previous particular notice | 
of the charge, which was to be made upon him; | 


= zd, That the cauſe of amotion is inſufficient. 
48 IF | | | 
Anſwer. 1ft, The corporate body who had the right to 
amove, is alledged to be © in DUE manner met and afſembled.” 
Now this aſſembly poſſibly night be upon a charter day: and 
then no ſpecial ſummons was neceſſary. RR 


Or if in fact it was not duly holden, theyſmight have tra- 
werſed it : as was done in the caſe of Green v. Mayor of Dur- 
bam, H. 1757, 30 G. 2. (V. ante, pa. 127.) There was a 

| caſe ſimilar to the preſent, P. 8 G. 2. B. R. Kynaſton v. 
*V, a Strange Mayor and Aldermen of Shrewſbury, * where the facts were 
2051. traverſed and tried. So here, they were not duly ſum- 
moned, or the aſſembly not duly holden, they might have 

traverſed theſe allegations of the facts, and taken iſſue. | 


The general ſummons is ſufficient. I cannot find any re- 
turn which avers “ That ALL the conſtituent members were 
« ſummoned, or had notice of the aſſembly. And it is unne- 
179 Ann. c. cefſary to aver it; becauſe ſince the mandamus + act, they may 
20. _ traverſe it, and before they act they might have had an action 
for a falſe return, 1 


To the 2d objection (of want of notice to Clegg himſelf,) 
the anſwer is, That his appearance CURED the defect, if there 
was one. 2 Salk. 428. Rex v. Mayor and Burgeſſes of Wilton, 
on a mandamus to reſtore Elias Chalk to the place of bur- - 
geſs, is in point, “that where the perſon amoved has 
« been Heard, the want of ſummons is 10 objection.” So 
it is, in convictions upon the game laws. And here, Mr. 
Clegg wwas heard, and agmitted all the facts; and deſired 10 


further time. , 


3 
8 


As, 


W pearance and confeſſion © that he was 


As to the 23d objection—Here i: a reaſonable cauſe of amo- 

tion. This is not an amotion from his FREEDOM of the cor- 

tion; but only from being one of the*coMMoN COUNCIL: 

in which character, he had the management of very great re- 
venues of the corporation, viz. 2000 J. per annum. 
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In Rex v. Mayor of King's Lynn, M. 8 G. 2. this point | 


about the bankruptcy being a ſufficient cauſe of amotion, or 
not, was Nor * entered into: it went off upon the want of 
Stepben Allen's being ſummoned, or even of any endeavour 
to ſummon him. . | bs 


It is objected, * That the particular afts of bankruptcy 
ce are not ſtated. 27 e J0P _ 
Anſwer— his defect alſo (if it be any) is cured by his ap- 
a bankrupt, and had 
c not obtained his certificate. A 
Mr. Wynn, in reply 


1ſt, „We are not obliged to take iſſue upon the being « duly 
«© afſembled.” They ought to /bew their own juriſdiction : 


and therefore, as the aſſembly does not appear to have been 
BE holden upon a charter-day, they ought to have ſhewn either 


| a ſpecial, or at leaſt a 


general ſummons to the ſeveral conſtitu- 
ent members of it. | | 2h 


| 201 
again 
| although he happened to be caſually preſent, in the diſcharge 


of his general duty to the corporation. 


Mr. Clegg could not be prepared to defend himſelf 
this complicated charge, without previous notice; 


3 4ly, It does not appear that Mr. Clegg was not intitled to 
his certificate, though he had not had time to obtain it. 


And as to any perſonal truſt or power as to the revenue of 
the corporation —he was not, as common councilman, PER- 
SONALLY to receive and diſburſe the eſtate of the corporation, 


or to finger any of their caſh. 


The commiſſion does not at all affect him in his be 
capacity. | 1 = 
Lord MANsrFTELD faid, he had no doubt at preſent: though 


he would not preclude a further argument, if the parties ſhould 
not agree to his reaſons, | rages 4 | 
E + It 


— 


It was ob- 
jected to, by 
Allen's coun- 
ſel; but no 
further diſ- 
cuſſed; the 
Court having 


put it upon 


the counſel 
who endea- 
voured to ſup- 
rt the amo- 
tion of Allen, 
to anſwer, in 


the firſt place, 


to the want of 
ſummons. 


731 Hilary Term 32 Geo. 3. 
N It is certainly true, he ſaid, that where anWation. 1 

1 turned, the return muſt ſet out all the neceſſary facts preriſply; 

Rex v. to ſhew that the perſon is removed in a legal and proper 

Town of manner, and for a legal cauſe. It is not ſufficient to ſet out 
Livsoot. concluſions only: they muſt ſet the fact themſelves out, pre- 

| ciſely ; that the Court may be able to judge of the matter. 

And ſo it is alſo, as to the canſe of amotion : this muſt be 

| ſet dut in the ſame manner; that the Court may judge of it. 


Here, three objections have been made: 


bee! 2 ; 

iſt, That ſuppoſing this ſelect body of the corporation to 

have authority to remove (and to which no exception is 

taken, ) and abſtractedly from the particular cauſe of the pre- 
ſent amotion, yet it does not appear that the conſfituent mem 

? bers of the body who made the amotion were ſummoned at all, 

! to this meeting: whereas it not appearing to be a meetin 

| directed by the charter, there , ought to have been a a 
or at leaſt a general NOTICE given to each individual member 
of it, © that there was to be ſuch a meeting.” 
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2dly, That it is alſo abſolutely neceſſary, that Mr. Clegg, the 
perſon intended to be amoved, ſhould have had particular 
ſummons, to anſwer to the particular charge.” To which 
it is anſwered, „That this is cured by his appearance and 
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„ ® V. poſt, c * confeſſion and not deſiring further time.” I will ſay no- . 
i thing at all about hit matter; the 1ſt and 3d objections be- 
"* ing clear, full, and fatal. e a 
zdly, That the cauſe of amotion is inſufficient. | 
9 Now as to the firſt. It is certain that no ſummons of ary _ - 
1 of the members is alledged in the return: whereas, if a ſeleẽT n 
of number of a corporation have power to remove, and do = 
1 amove at a meeting holden upon a day not directed by charter, | 
WW, Dc. ALL that are within ſummons, muſt be ſummoned. And 
ſo Was Mr. Kynaſton's caſe determined in Ti. 8,9 G. 2. in . 
this Court. 81 5 ths, b 
. 5 | | - 2 
And it is - ſufficient to alledge, & that they were duly, - ar 
cc or in due manner, met and aſſembled :” it ought to be ex- Sf 
preſely alledged, © that they were ALL ſummoned.” de 
The traverſe, therefore, which it is ſaid might haye been 
here taken, would not go to the fact igſelſ, but only the /zgal ms 
conſequence : and therefore they could not be obliged to tra- PA 
verſe, in the preſent caſe. 2 1. Ln PP 


— 


5 20 ſhillings in the pound, notwithſtanding his being in ſtrict- 
_ neſs a bankrupt : or he may very ſoon obtain a certificate, 
1 after the commiſſion has iſſued. | 


— N . - * F 8 5: : » : — 8 N 
66!!! Te ET =d 


4 5 7 yy ERS. I AE 
— ah Sg 3 5 ED A oo 
5 5 ROE 3 ay «OT PE on ol ay n 
1 8 8 2 CY 2 2 
o * gets * * — * „ * 


P 


. 


732 


* 8 1 4 92 | R | MY | | | 
A. to the ad I will ſay nothing. | Rex v. ; 
| 4 | Town of 


But as to the 3d objetion—Thzs point has never yet been LIVE E TOOr. 


The caſe of King's Lynn turned upon the want of 
Ms Ee} 
No cauſe is reaſonable, unleſs it be 5% and /egal: a juſt, a 
legal, a ſufficient, a reaſenable cauſe, all mean the ſame thing; 
the only difference is in the different epithets, 


The * 3 cauſes of amotion of a corporator, are (iſt,) Of- V. ante 
fences againſt the duty of his office, as a corporator; (2dly,) * 1 
Crimes in their own nature heinous and atrocious, and againſt gt large) Rex 
the offender's general duty, as a ſubject; yet not particularly v. Richardſon : 
relating to his corporate office or duty; and (3dly,) Such as P. 2758. 
are of a mixt nature. fg ey | 318. . B. R. 


Let us therefore conſider the preſent cauſe alledged for the 


7 amotion, in theſe three views. 


1ſt, His mere being a bankrupt is uo objection to his con- 


© | tinuing a corporator : it is no offence againſt the duty of his 
| Nee. He may become bankrupt, without his own fault. 


And there is no 1 requiſite as a qualification to be a cor- 
porator. Indeed ſome one or more of the conſequences of 


| bankruptcy may eventually become a cauſe of amotion : but the 


bankruptcy itſelf is not ſo. A man may be able to pay above 


2dly, It is 10 offence againſt the law of the land. Bank- 


| rupts are not now conſidered as criminals ; whatever the *old V. ante, pas 


acts may intimate of this kind. A man may certainly be a 736+ 
bankrupt, without being guilty of any crime whatſoever ; 

and may really be worth a large ſurplus on a balance: Sir 
Stephen Evans, and the Woodwards, and many others have 
been inftances of this. | | 


And this diſ. franchiſing for becoming bankrupt might be 


made a very bad uſe of, by juntoes in corporations, or under 


particular cireumſtances, and with particular views. A run 
upon a man of great fortune and credit may be artfully ma- 


naged, ſo as to reduce him to bankruptcy. And there is no 


difference between a common council-man's becoming a bank 
rupt, and an ordinary freeman's becoming ſo. 1 
e As 


1759. 00 RE truſt and power over the revenue. of the corpo- 
Ag ; man is ogly one member of the number of one 
Rex v. and ung who have amongſt them a power of voting corpo- 
Tows of rate ag $* but he has nothing to do with the receipt, or truſt, - 

 LivznyooL. or managWnent, or fingering of the MONEY; nor can have 

any thing to do with it, unleſs the reſt ſhould, by a corpo- 
rate act of their own, truſt him with it. ER 


733 


Therefore the having become a bankrupt, and nit having 
obtained his certificate under the commiſſion awarded again 
him, is not, of itſelf, alone, ſufficient to diſqualify him from 
being a member of the common council of this town; whats = 
ever might have been the caſe, if certain eventual conſe= Mn 
quences had happened to follow therefrom. Ef 


Fe Therefore the 1ſt and 3d objections are fatal: which ren- 
1 ders it unneceſſary to enter at all into the diſcuſſion of the 2d 
| objeCtion, and of the anſwer that has been given to it. 


Mr. Juſt. Drxrsox concurred with his Lordſhip in opia 
nion. | | ö 


· 
1 2 
„ „ $ 


This return is by no means a ſufficient return. Bank- 
ruptcy alone is no ſufficient cauſe of removal. There muſt. 
have been, in fact, many inſtances of ſuch bankruptcies of 
corporators. I ſuppoſe the queſtion was never determined, 

* the caſe becauſe the fact of it was * never made a queſtion. 0 
of King's e | | 1 | 
_ In the caſe of Lynn, they had never even endeavoured to 
cauſes of amo- ſummon him: and not a word was ſaid about the bankrupt- 
ving Allen, cy, by the Court, on determining the cafe. . 
beſides hie be- | | * 


ng nancy, As to the firſt objection in the preſent caſe—They ſhould 
non-refidence, have ſhewn, in their return, 2vhxh were their general days 
abſence, and of meeting fixed by the charter. But here it is an amotion 
neglect of by a meeting of a ſelect number; who ought every. one of 
du. zem to have notice, when they are to proceed on particular 
* buſineſs ; whereas it is not here pretended, by any direct al- 

legation, that they had any notice at all. It is faid, indeed, 

cc that they were in due manner met and aſſembled.” But a2 

return ought to be certain; and it off: as much to be ſo, 

Fnce the act of parliament, as before. | | 


They were not obliged to traverſe this allegation of the nheet- 
ing being „ duly aſſembled:“ and indeed it would have | 
* been a traverſe of conſequences, not of fats. 8 
All the members of the felect body ought to have had 
particular notice. | ee R 
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"As to the 2d ee . gi . 585 party 
were 


have no notion that being a bankrupt will diſqualify a man 
from being a common coungil-man or a corporator. And 
the not obtaining his certificate. is an immaterial — 
ſtance: it was not in his power 3 or men 

ime to do it. 3 l e 5 r 
And he had not the e e cor * 
oration, ſo as to have any concern in the cal them. It: 
Joes not appear that he 1 any thing to do wi fingerin 
ie ch of the corporation; or that, their pecuniary ms, 
ould at all ſuffer by his having become a bankrupt. © ng 


WW Upon the whole, therefore, it ſeems very clear wat this" 
a2 bad return, and ought, to be n and that a Pe- 
We mptory mandamus ought to iſſue. 4 


— 


ad as 
* 6 j 1 * * CS mw» 


Mr. Juſt. Fosrn declared himſelf of " ine" n 
bey ought, he ſaid, either to have ſet out an aſſembly upon 
= charter-day, or a _—_ ſummons to the component” 
embers of this /c/c who amoved. He added, —I 
1 annot go ſo far as to Ng at a ſpecial ſummons was neceſ- 
ry, ſetting forth the particular buſineſs upon which they 
vere to treat: but I think a genbral * to every mem- 
er, was neceſſary. | | * 


As to the 2d obj jeftion—T an not a miles upon it. But 
| man ought not 8 be 9 of his freehold, without 
aving a opportuni m a defence to the charge 
pon Ehen he 8 from it. 51 75000 not be 2 
ared in the preſent caſe, to defend himſelf againſt this par- 
ular charge : he ought to have been appriſed what it was 
d be. There might he an opportunity taken, when there 
as a thin meeting, and when all his friends were abſent, 
ho would perhaps have been preſent, if he had any notice 
this or even of any charge againſt him. 
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As to the 3d objection— The cauſe of amotion is not ſuffi- 
nt. Bankruptcy alone is not ſo. And the not having ob- 
ned his certificate i is not at all material : he might not have. 

d time or 2 to obtain it; or it might have been 
poſed, on purpoſe. 


Vor. II. | G | Bank. 


have had revious F556 | "x 
hve ht pe Be rerun: ory.” Freier Rex v. : 
with that. 158 N75 a 821 2 "us be 5 0 . Town, 7 

gente eds ds | FEY Liver POOL. 

2dly. The cauſe 1 of this amotion.is q al N 11. f 4 poly hy 

ſurely 2 mari.may become a  witho — — > 
df any offence at all, _ int is private ws, 4 caſter, 

of a common councilman pr apa the law of the 


1 Ferm 32 Geo. 2. 


* wt does not neceſſatily i import x inelyeny But 3. ; 
4 ol | * 9 I Iv pic of amotion, . * e the corporator is 


80 hh = lth theFeceipt of the 9 money. And 
hel A int ted with a penny of their money: it is 
* jelly * dat tbe hd PO OR re Tr their _— 


46, 
» 


"He el kinifelf (is L Tord a Meg had x done) to ; the 
firſt and third objeQions only. 
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ſt, If the afſembly i is 3 W upon a ee, or 2 
| general day of en. there muſt be a preyious ſummons 
| "member ; * general or ſpecial : 1 rather think, 
160 KING t to be cl that every member may come pre- 
and have an opportunity to give his reaſons to his 
beben ; which may perhaps alter their opinion. But clear- 
ly there ought to be 4 previous ſummons, either general, or 


ſpecial; 3: and this, to every individual member., 


The allegation of their being « DULY met and ofembled,” 2 
is a complication of fact and law; and therefore not properly 
traver/able ; 2 particular facts ought to be alledged upon 
the record. of 9 Ann. c. 20. makes no difference 
at all: it is juſt the ſame ice, as it was before this act. if 


As to the 30 ob jectionBanlruptey alone is 10 ſufficient 
cauſe of amotion; he had nothing to . with the money of 
the corporation. Indeed no, inſolvency at all appears : nor, if 
it did, 1s it an offence. N alone is no offence either 
againſt the duty of his office as a corporator, nor any offence 

or crime rendering him . at common law. 5 


r 
— 


A on f 


Therefore this return is inſufficient, and ought te be 
1 3 and chere ought to be a Fer mandamus. 


Per Cur. unanimouſly, 


a Let there be a PEREMPTORY MANDAMUS. 
Rur to quaſh the return; and that 27 
 perewpypry mandamus do iſue. 
| | | 10 
e toda ps : | Bailey A 
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R. Willians ſhewed cauſe why the defendant fa 


= „ d C . Thurſday, 1ſt 
be diſcharged WY OE nc . — 
The caſe was this — The defendant, being indebted to the 
1 became 4 bankrupt. The commiſſion iſſued on che 
of May 1754. The bankrupt obtained his certificate > 
thich was ſigned on the 3oth of Aug 1754, and allowed © Certificated - 
the September following. In September or November 175 5, bankrupt, who 
he now plaintiff, who was one of this bankrupt's creditors ang; 8 
c aforeſaid, and did not appear to have come in under the balance of an 
pmmiſhon, produced to the defendant an account between account to a 
zem (prior to the commiſſion 3) upon which account there creditor not 
. 2 balance due to the plaintiff from the defendant of unden the 
. and upwards, remaining due at the TIME of the bank- qu at time of 
WW-pcy. The defendant defired time to examine it: and then bankruptey, 
Wcknowledged that this balance was due to the plaintiff, when he ſhould 
nd PROMISED ( Zo pay it to the plaintiff wHEN he /bould be be able, dil- 
1 | | | charged on 
ABLE. | — y - 65% wanna ball, 


= So that the CENERAL gugſtion ariſing upon this caſe, will 
in hereafter be, * Whether a perſon indebted to another, 
and afterwards becoming bankrupt, and then being regu- 
larly diſcharged, by having duly conformed himſelf to the . 
bankrupt acts, and having obtained his certificate; but os 

+ afterwards making a new acknowledgment of the ſame debt 

being due, and alſo a new PROMISE #9 pay it, ſhall or ſhall © 
not be LIABLE fo the payment of it?“ but. 


== The particular queſtion now before the Court was ſingly, 
Whether he ought to be diſcharged upon common bail, or 
boden to SPECIAL bail ?” For this alone was the motion 
hich Mr. Norton had made, and againſt which Mr. Vil. 
lum now ſhewed cauſe. "Pare <enhcs e 


| Mr. Williams argued on behalf of the plaintiff, That this 
a new debt, founded uporf a promiſe made on a good and 
thcient conſideration, viz. on a CONSCIENTIOUS obtigatioris - 


He compared it to caſes of new promiſes made after the. 
tpiration of the ſix years; which ſhall revive debts barred by 
de ſtatute of limitations: as that of Dean v. Crane in 6 Mod. 
6 ; and Andrews v. Brown et Us, in Precedents in Chan- 
85. And ſo the bankrupt acts muſt be taken favourably. 


r creditors. 
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A much ftronger inſtance, In the caſe of an infant, who 
ter full age, ratifies a contract for goods, not being neceſ- 
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1759. 
3 , 
BAILEY v. 
DiLLon. 


*V, ante 717. 


Hilary Term 32 Geo. 2 


* Gaiden; by his promiſe to pay for them. For which he 75 
Seutberton v. M bitloct, in 1 Strange 6g: where Ld. 


mond, at Guildbalh, held « that the 14 was bound in ih 
. a caſe.” Yet the infant was full as much diſcharged of the 

— in that caſe, as this bankrupt was in 5 Pg 
| Ca --. | 


But - this at PT ie * n by en 


was made for the of the bankrupt; and therefore he 
may wave this benefit: which here he has done. Conſe- 


mmem mme 


As to the caſe of Ne Sazomlerg, in 2 Gas * 0 
there was no good conſideration to found the promiſe; The 


| defendant had © hive given his note for 364. and way, after- 


wards diſcharged on the inſolvent debtor's act: afterwards he 


promiſed to pay the debt, at 2 guineas per month; part 


whereof he paid; and was. arreſted for the remainder. 


There he was diſcharged indeed on common bail: and it 


was holden to be no new conſideration, but the * ob: | 


_ ſo it was. 

Mr. Norton was el * che Court from ot to 
argue on behalf of the defendant, in anſwer to what Mr. Wil- 
liams had urged. For | bo 45 


The CourT held it * ti to enter into the 


general and principal queſtion, or to enter at all into the me- 


rits of the caſe, upon this preſent motion: ſince it would be 
very improper to determine ſuch a point in this method, 
upon a queſtion about ſpecial or common bail. Therefore 
they ſaid they would not meddle with the merits, nor give 
* nn at all n the general queſtion. | But 


As to the particular queſtion, which was the ſubject of the 


preſent motion, they were unanimous © that he ought to * 


* « diſcharged — common bail.” For 


mn 


7 ant under the circumſtances ſtated, and founded only. 

«© upon a conſcientious obli pation, ſhall intitle the plaintiff to 
« keep him in priſon ?” This would be taking advantage of 
* 3 to uſe it again conſcience. 


Mr. Juſt. Fosrzr added, that the caſe i in.2 Strange 12 33 


| Srtermines, ireQtly in point, the queſtion as to fa. And 


Mu. 


Lord Mansrittp obſerved, that Fr peat queſtion 
no more than « Whether this promiſe made by the defend- 


Hilary Term 32 Geo. 2. | 738 


Tb A: thought that nun,. 1759. 
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| Rex w_ Mayor, Aldermen; and Burgeſs of j 30 
3 Doncaſter. a ng 


A 11 to os Theſebius Fames Buckle Wits ford to 1 fo m_— 
the office of one of the. * . of the re — 
tion of Bee Das 3 or 
. preſcription 
The mayor, aldermen, and 3 return, ae FEY day, it is as 
were 2 e by preſcription, and were incorporated by na mi 
charter on the 1 of May 16 C. 2, with power to make by- ſhould be fum- 
| 22 * Fog” X "urn them by fines, c.: buy char- mened, 2 
ter fix Thur next a "5. Bartholomew ; yearly, have notice 
for the mayor, Brig we all þ capital bur ſſes, b. 25 - — 2 
gether, for the election of a mayor; Ns ſhould: take his tended to be 
oath of office on the. Thurſday next before Michazlmas ; and proceeded 
proviſion for a new election, in caſe of death or amo- upon, as in 
tion, and alſo for filling up the vacant places of deceaſed the caſe of 
or amoved aldermen — burgeſſes. Then it alledges tze 
acceptance of theſe letters patent, Then it ſhews the 
 faid Theoſebius James Buckley Wilgford, on the 6th of Sep- 
tember 1737, was elected, choſen, ſworn, and admitted a 
capital burgeſs. Then it alledges, that after the making and 
acceptance of the letters patent, and before the iſſuing of this 
writ of mandamus, by indenture made the 21ſt 22 1745, 
| een the mayors. aldermen, and burgeſſes of er of 
the one part, 65) one Thomas Smith of the other part, for 
the conſiderations therein mentioned, the ſaid mayor, alder- 
men, and burgeſſes did DEMISE AND TO FARM LET #0 the ſaid 
Tnouas SMrTH, divers lands and dern of yt 
Mayor, 22 and burgeſſes, ſituate and being, or bein 
den ae to be ſituate = being, at Bally in the ad + 
county . to the ſaid 2 * wg | 
— and aſſigns, from the y 0 
September then laſt paſt before the date thereof, 2 and at 
ing the full term of ten years from thenceforth next-enſui 
at and under the prey ye rent of 26 /. 10 5. payable half yea y | 
at Lady-day and haelmas by even and equal portions. 


Then they return, 'That the ſaid mayor, aldermen, and 
burgeſſes, for a great number of years laſt paſt, have had 
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and kept, and now haye and = 2 PUBLIG BoOK for the - y 7” 17 1 
uſe 7 the 4 mayor, 8 an burgeſers 48 & . 11 
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Rx x v. Cox - 
PORATION 
of Don- 
CASTER, 


Hilary Term 32 Geo: >. 


for the time being, 4s a body politic, relating iv the ſaid boroug ö 


and the orders and reſolutions of the common council of the 


or body politic: in which book, the orilers and reſolutions. of 
the mayor, aldernien, and burgeſſes of the ſaid borough, 


by 
Aid 


borough for the time being, and alſo the accounts of the 
eftates of the ſaid mayor, aldermen, and burgeſſes, as a body 
itic, from time to time, have been written and entered for 


the uſe of the ſaid body N and to, which public book, 


They further certify and return, that after the makin; and | 


each capital burgeſs of the ſaid borough, as a member of the 
common council of the ſaid borough, has, from time to 
time, at all reaſonable times, had accgſr. 


K 


acceptance of the ſaid letters patent, and before the iſſuing 


of the mandamus, to wit, on the 5th of March 1747, at a 
common council of and for the ſaid borough duly affembled 
and held in the ſaid borough, it was * and ordered by 
the ſaid common council then and there ſo aſſembled, amor; 
other things, © that at the expiration of the then preſent lea 
| 2 the ſaid corporation to the ſaid Thomas Smith, 


- © made 


leaſe 


ce the lands thereby demiſed ſhould be let to ſome other per- 
« fon ;” and which reſolution and order was afterwards, to 


wit, on the 6th day of March in the ſaid year 1747), 
written and entered in the ſaid public book of 1 
aldermen, and burgeſſes of the ſaid borough. ee 


| duly 
e ſaid mayor, 


And they further certify and return, That after the mak- 
ing and acceptance of the ſaid letters patent, and before the 


iſſuing of the writ, to wit, on the roth day of February 1 
at the ſaid borough of Doncaſter, he the aid They 


* 


756, 


ebius 


James Buckley Wilsford, then and there being one of the ca- 
pital burgeſſes of the ſaid borough, and alſo a member of 
the common council of the fame” borough, and then and 
there well knowing that the laſt mentioned reſolution and 


order was then written and entered in the faid public book; 
he the ſaid Theoſebius James Buckley Wilsford' did unlawfully 


"1, 


* knowingly, and 'wilfully, and conTRARY to the diy of his 


 faid office of one of the capital burgeſſes of the faid borough, 


and *2vithouT the coNnsENT of the then mayor, aldermen, 
and burgeſſes of the faid borough; and alſo withouT the 
' CONSENT of the then common council of the ſaid borough, 
' DEFACE AND OBLITERATE The ENTRY of the laft mentioned 
reſolution and order fo written, made, and entered in the 
| faid public book as aforeſaid; 10 the GREAT damage of the 

mayor, aldermen, and burgeſſes of the ſaid borough. 


They further return, That afterwards at an afſ*mbly of the 


mayor, aldermen, and burgeſſes of the ſaid borough, held 


in and for the ſaid borough of Doncaſter in the Guildhall of 


the ſame borough, on the 7th day of March in the year of 


out 


1 3 


. ; 8 


ig fo pr aſſembled for the good 175g. 
cule and government of the faid-borough 3, and George Wa- <7 Fs 
terer Ela the then mayor of the ſame borough, and; alſo the Rex y, Coa- 
ſaid Theoſebeus Fames Buckley IWilsfard, then one of the ca- ron ar1ON. - 
pital burgeſſes of the ſaid borough, being then and there of Do- 
preſent ; he the ſaid Theoſebius James Buckley Wilsford was CasTER. 
then and there, at and. in the SAME aſſembly, charged and * Vide ante 
accuſed © That he had defaced and obliterated the ſaid entry 734, 733. 
« of the laſt mentioned reſolution and order ſo, written, Rex v. Mayor 
cc made, and entered in the ſaid public book as aforeſaid : &c. of Liver- 
and the ſaid charge and accuſation was thereupon, read to the P29! (Clegg's 
ſaid T. J. B. V. then and there, at and in the ſame afſem- Oey 
bly and he was ted by Richard Sheppard Gent. then the 
common clerk of the mayor, aldermen, and burgeſſes of the 
ſaid borough of Doncafter then and there preſent, and then 
and there the proper officer on that behalf, and by the com- 
mand of the ſaid George Waterer then the mayor of the ſame 
borough, “ If he knew or had any thing to ſay for himſelf 
« in his defence againſt the charge aforeſaid.” And the 
ſaid T. J. B. W. thereupon, at and in the_/ame aſſembly, 
then and there bib coNFEss and ACKNOWLEDGE, ©. That he 
« did deface and obliterate the ſaid entry gf the faid reſolution 
« and order ſo written, made, and entered in the ſaid 
&« public book as aforeſaid, and with which he was then 
« and there charged as aforeſaid :* and he did not then and 
there ſhew any ſufficient cauſe why he ſhould not therefore be 
removed and placed from his ſaid office of one of the capital 
burgeſſes of the ſaid borough of Doncaſter ;. nor did then or 
there require or deſire to have any further day. or time to be 
allowed him to make a. defence to the ſaid charge, or to 
ſhew cauſe why he ſhould not be removed and diſplaced 
from his place and office of one of the capital burgeſſes of 
the ſaid borough, for the ſaid offence. Whereupon the sa1D 
_ aſſembly of the mayor, aldermen, and burgeſſes of the ſaid 


+ 54 
I 


. N hh „ 42> 4 196 
our Lord 1757, they b 


* 


borough, having taken the caſe of the ſaid T. J. B. V. into 
confideration, and having fully and deliberately weighed the 
ſame, did then and there order that the ſaid T. J. B. . 
FOR his SAID offence ſhould be REMOVED AND DISCHARGED 
from his ſaid place and office of one of the capital burgeſſes 
of the ſaid borough ; and the ſaid T. J. B. W. was then 
and there accordingly, by the ſaid mayor, aldermen, aud bur- 
geſſes of the ſame Al so aſſembled as aforeſaid, then and 
there removed and diſcharged from his ſaid place and office of 
one of the capital burgeſſe of the ſaid borough of Doncaſter. 


They alſo further return, That the ſaid T. J. B. V. at 
any time ſince his _ ſo removed as aforeſaid, hath not been 
nominated, elected, ſworn, admitted, or reſtored to, or into 
the place and office of one of the capital burgeſſes of the 
ſaid 2 of Doncꝗſter. | 

VV And 


Hilary Term 32 Geb. 2. 54 
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1659; , 
Rax v. eon 
„ eg | 
of Do- 0 
nn 10 


Hilary Term 3a Gep· a 2. 

And for theſe reaſons, they cannot reſtore or cauſe to be 
reſtored the ſaid T. J. B. W. into the aforeſaid place and 
office of one 'of the « capital burgeſſes of the borough aforeſaid, 
with all: the [liberties and franchiſes to the alt fe and 

| rtaining, as 10 the a 


$*X WW; e WAS . B 
N . Mr. Was {hall of am id hs wha 
facts e the return; and e iflues were 
755 art Jained thereupon: but he afterwatts' deſetted his 
._ "traverſes, and ler the return itn in So Papers of be 
ed upon its validity in Jaw tg N 


Ses ern reg ri of this, if it had ben ob. 
jected + 9 58 de 


| lar 2 on behalf of the ble, ae 0 this 


. ut, hat FRY Is EBIT V ith HAR a moto 
not appear to have been Tegolly Bolden”; for want of its beg 
Rated that particular 1 Wore? Was gen previouſly fo. * mem- 
bers of the ration, © That this þ particular tet 7 of the 
& 3 6f 'this capital Wu was bs Inlended KN 1 8 


| & proceeded d upon.” 


6 Med. 309. Queen v. Mayo 


® V. ante, pa. 
733, 724 


as before that act. 


* 20%, 1 That 10 2 4 of a amotion is 1 aki 1 6 — out : 


for the ſole re en of tlie achten is reſted upon 


on of a charge which is 11/2, as the charge ſelf, 
2 er giving à narrative of 44 ohly i in general, Sledge 


«Hs to have been done to the great Uamage of the cotpora- 
e tion, but does Nr SPECIFY an e 7e 


that they ſuffered in conſequence | of it. 5 55 


2dly, That the corporation” Had no peter 15 dick Lim 
for an offence furh as THIS 5 dh wo to a toms cove 
at common. law. chang TOO vb 

But befor ke entered? pirtitty 3 into theſe. objections 
ry firſt premiſed in general, 'F hat teturns to mandamuſſes 
ought to be certain ; and that every thing ou; e be 
intended againſt” ſuch return.” TO e which, ke Neves 

It. 432. 
Rex v. — oþ 8 2 (the 2 point +7 Ke rej 7 
364. Ghdes' Ca 
And this preciſion. is 2.5 2 * e the 9 ar c. 20. 


He then aue upon ki 3 ere, 


n 


2 


fe ; Rex vi Mayor and Aldermen . * 


a. pr as kk... N 


1 8 F 9 
? . 5 1 1 
S - 


wt b Tour! zart of it; on 4 daß, nat upon the 
| $4 ap ee frm! , wet ene W 


i meat wpon hi þ tic 


Hilary Term 32 Geo. a. 
Firſt.— This amotion was made | the 2vbole body politic, 


5 nel 5f of the corporation, 


Wo hr x 


—S 


fair. 


Every corporation has an WN each of its membe * 
which is proved MF. the Caſe of the Xe rough of Wigan. 
114 TOI &4 > 8 . T side 8101 In!“ 


And a reſignation of a eren intereſt canndt be made 
to N 5 Lu v. Powell B. R. | or 6 terms _ 


; wn wg 2. B. R. 


* 
1 15 ” 4.4 df 


Seco objettion The leaſe waa in the return was 


made by the while corporation. He obſerved alſo, that the 
expreſſion was e amongſt other things and cited 2 Salk. 


417. Re v. Bear. This is uf an g wt ard und 
an amotion from his freehold ur & 25 being no * 2 
cular damage to the corporation fpeciſied or even el 


742 
politics 1739. 


CASTER, 


V. ante, pa. 


73¹ to 736. 


11 Co. coo Ca 2 * Bagg's Caſe. Carthew 176. Sir N | 


th, Tf 


| Third: objefiion—Admitting (for IS) 845 the 
cauſe of amotion to be in its own nature ſufficient, yet ne- 
vertheleſs there ought to have been a yREvious conviftien at 
common law : as this offence is both an offence againſt the 
duty of his office as 2 corporator e ictable at 


N law. 


He cited Rex v. . Moyer of Derby Tr. 8, 9 C. 2. B. K. 
Where Ld. Hardwicke fully explained this ſubject, and cited 
the Caſe of Rex v. Mayor of Wilton (which aſe is imper- 


fectly reported in Comberb. 396. by the Name of Rex v.. 


Chalk ; and is the fame Caſe with Rex v. Mayor and Bur- 


gefſes of Wilton in 5 Mod. 257. and in 2 Salk. * Pl. 2.) 


Where the offence was ſtriking out one name and pricing in in 
another; and his Lordſhip alſo cited Paryor's Caſe, - 
v. Mayor of Newcaſtle. 2 8 Ann. B. R. and M. 8 


B. R. the Caſe of Carhfle, © for corr ya member of the 


corporation to give a vote; where urt were equ IF 
divided : which caſes, Mr. Gould. ſaid, were cited by 


Hardwicke, to ſhew the uncertain ſtate wherein this matter 


then ſtood; and which his Lordſhip and the Court left to 
be deturminad and ſettled, when a proper caſe ſhould come 
directly i in judgment to require it. 

Mr. 
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#759. * Wl Ca therefore urged,” hy if the 5 5 offence : be 
EG bf fuch 2 magnitude” as 1 to amount to a iufficient cauſe of 
"Rex vi Cox amotion, there ought to have been a previous convictian at 
PORATION thtfithdh faw': becauſe” it ight otherwiſe, happen, that he 
of Don- 2 might afterwards (ſubſequen to his amotion) be indicted 
CASTER. = and  ACQUITTED, in . e Ka: Tool, be mn 


1 = .: its 
2 * p OI if? BY Pon 20 ee vo 4: ”"— 1 hats 
. — 4 


And this s objection i is not anſwered by * fuch 
. h jüdgments to caſes where the temporal and ſpi- 
ritu are both permitted to proceed upon the ſame 
Pe becauſe they proceed diverſo intuitu. For in this cafe, 
che corporation would be obliged to look upon the temporal 
verdict as evidence: whereas. the Spiritual Court dot not * 
ceive a verdict As evidence, at leaſt not as e. 


Mr. Luke Robinſon contra, 1055 the . FT 


ET to "hat Mr. Gould "of in general a, he he 
| ed that the rea/an of requiring ſuch preciſe certainty in 
* Sed v. ante A return to a;mendamnas is at an end, ſince the ſtatute of 
733» 134+ Ann. c. 20: ſince which act, the law: may be nee 

a demurrer 3 or the fact tried * 8 traverſes. 2 


* FT 


ke — 75s given by the Ch. ]. in 2 Salk. 4 2. is now. 2 
reaſon againſt requiring ſuch preciſion : and 15. Juſt. Eyres 
Ol. go. far in . 8 —— ſe, in ſaying. t eee 

] be, intende a return.” | 


The . Wong are, 4 To ae want 5 previous 
notice of the particular buſineſs to be tranſacted at wy cor- 
porate aſſembly; (2dly,) To the cauſe of amation z which 
1s urged to be ee N To 1 what Vi a pre 
vious convittion. - AY 0 


1 
F 


 Firſt—No, ſuch s the notice is at all neceſfary.: and . 
+ V. ante 731. fides, - this Mr. Wits ford was + preſent, and confefſed the 
734 2 And neither the Caſe of Wigan, nor that of 
Shrewſbury, are Applicable to the een e „ 


Secondiy- The ee charged is a ba, 2 0 
amotion: and it is nt meceſſary to ſpecify How, in parti- 
cular, the corporation has . damniſied by it; it _ 
alledged to be * to the damage of the corporation,” whic 

is enough. And neither Bagg's Caſe, nor Carthew my 
will ſupport Mr. n objection. | 
* Thirdy-It woilld not have been eaſy to deſcribe this 


offence ſo as to get the 1 convicted of it at common 
11 law. 


Flilary Term 32 Geo. 2. 


law. However, a previous conviction is Var neceſſary i in 17 
kbit caſe; which is that of a miſdemeanor contrary 10 gs 
Kio oath and to the OE of his office, but is rt an in- N TT 


1 74 Nous 6 F 4 
* * $4.71 4 Fa4 


As to ; os Caſes of Den of Wile, and of — calr bd. f 
hop are no authorities: for Mr. Gould admitd the point | 


ave been uncertain, and to have been left ſo by 14. 
| Hardeichs. But | 
5 dad 2 4 


e ee b v. Pilkington, an al- 
derman of 44 borough, the amotion was holden 90d bn 
a —_— without ary previous conviction; * for that, 


« contrary to his oath, tr ety « dilaethavit a Fee | 


cc corda ſuch a Court. L 


WY Gould i in reply—As to ** general politiers premiſes * 
by him 


Mr. Robinſon allows that preciſion was s neceſſary. in a re- 
turn to a mandamus, before the 9 Ann. c. 20. But. that act 
does not excuſe the neceſſity of ſuch preciſion in the return; 
e it gives a elfe to the material facts alledged in . 


Iſt ObjeQion. If notice had been given of this intended 
amotion, ſome member or other who had thereupon attended, 
might perhaps have given ſuch reaſons to the aſſembly, 

might have altered their opinions. And this argument holds 


© 10 


equally ' ſtrong, in the caſe of a corporate aſſembly of the 


whole body, upon a day which is not a charter or prefcrij 
ton day, as it does in the caſs of a ® ſelet body. | af 


2d Odjection. It ought to be ſuch an offence as tends to 


the agſtruction, or inju o at leaſt, of the "roma And x. 


* Caſe, and Carthew 176. prove this. | 


£vY . Ld. Hardwicks conſidered this ola of A re 
convi ion as unſettled, in Ty: 8, 9 G. * 


Lord MansFIELD obſerved; that corporation-law angke to 


be well ſettled: and therefore he was willing to hear it 


argued again. Ur rERTrUs Concitivm. | 


This former nee, juſt now recited, was on. 1722 
the 25th of November laſt; and it now ood in the 
paper for further argument. But 


Mr. Vater, who was to have argued for the corporation, a 
due up the return; the firſt objection taken to it, 2 
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245 £ Hilary Term 32 Geo. 2. 


| Ju? 75%, = Caſe S ore og v "Te R n 
Mayor, Bail; FV, and Common be 
Rxx v. Cox - Liverpool Cc Caſe) n . 723 to 736. EET F 


PORATION, 


of Don- | Whereupon the like rl wa ken a was made nh 
CASTER, Caſe, ; viz. That the RETURN be leh, * chat A 
N © + eee. * nes "ug 

Pein D 4 ' r br: ö ; 


Caſe, N 3 
Rex ver. Hartſhorn et . 


order upon M Callas neck in 2 Term laſt, ( Wedndfe 


ſurveyors of 2 May 1758, ) to quaſh 2n order made ori 
highways, to at the genera / quarter ſeſions, upon tlie ſurveyors of the high 


— 2 — ways of Royſfon for the years 1751, 2, 3, 4z 5, and 6. to 


over monies, 
cxnzor be © ei and oslecded, Ct to the preſent overſeer, We.” 


made origin- 


7 -- He wen exceptions, vi. 


general quar- 86 
ter ſeſdons. "> | 
+>, wits The e 3 ts Ani _—_ to;9 r 
ſeſſions : for thei general quarter ſeſſions have no authority 
, originally, but ortlr "por: appeal. To prove which, he al- 
ledged 3, 4 oh 1 c. 12. * 9. 1 Hawk. P. Ge ars. 


* 


Ga} yt; : kt , Je * 7 
* 0 9 


. 1 Ex A rs 1 « for FOR ” Fay out. 775 
* office 38 1551, 3, 3, Sc. tg pay over to the prefent over- 
55 225 is not 1 for 55 ought ip e 91 
immediate ſucceſſor. * 2. abod oo 


9 - rule Wels bes PRIDE. Gesel br the other EL, 
50 * ſhew cauſe why the FE ſhould not be quaſhed, W 


oy Mr. Caldecott, on on Manda - a7 of 8 "al ſhewed 


$ 1 v. 152 of cauſe againſt 3 certiorari being q quaſhed: "which cauſe 
Þ N.“ . that Shs. pgſtcuters For had enlarged the e 


— li 


9 * 


< that no or- 


« caufe why the order ſhould not be qy; 
der made by ; 
virtue of that Tze Chr held. to bela. gur eee it 


act, ſhall be Was 100 Jate, after: having themſeluet enlarged. that * to ob 


ay * 
Select. JT je to the ng of the .. Log 


Yet if the 


uarter e. Which determined 5 
"ont make an former har ſhew cauſe. hg the, mn — 
ES. quaſhed,) was enlarged fo the Þrolent term. 
rari will lie; 


per Hawkins, Now Mr. Las, who ſhewed eguſe againſt opting the 
ib. x. c. 76, order, firſt cited * v. Talg dl ct a H. 1b. Pg: K 


& $0. 
: V. ante 48 * 


cutors,' the 
al 11 ba 


ec paſs their accounts reſpectively, and pay over the money | 


rr OO ST SEL. 2B 8 


ese. 


3 


ſtand in his 3 and then rr WF. 
* that ha been made to the order. 4 . e 

| | Hs 
He began with the firſt ; namely, to che Furſt of of worn & at. 
the general quarter ſeſſions, as there had been no pr | 
application to a ſpecial ſeſſions. His anſwer to this objec 3 

tion was, that this was by conſent. ' 


Mr. Juſt. Fortuir obſerved, that ber cannot en 
Juriſdictiom to a Court that has none: and here the objec- 
tion is, & that this Court of general Pf ſeſſions | 
& No original juriſdiction.“ | 


N 7 „ n-97 VI 3 
Per 7 


- Qzpsr of the Quarter Seon, atm. 


Chauvet and Another very. Alfray. 


Mu. 113 on behalf of the Jefendant in error, Bond given 
ſhewed cauſe why the igri facias ſhould not be ſet by a third fer- 
aſide, and the goods levied be reſtored. ſon, for pay- 


ment of a ſum 
certain by in- 


This was an aCtion of debt upon a bod: given to the galments, is 


plaintiff and another, being G of one Sutton, by a ſuch a bond a 


third perſon, as ſecurity for a partial payment of the debt bail mult be 
of the ſaid Sutton (which was thereby liquidated and aſcer- — ol 
tained,) to his ſeveral creditors, viz. 15 f. in the pound, by of error. 
| Inſtalments : which bond was to be forfeited, if Sutton 
ſhould make default in the ſaid payment. The plaintiffs 
having obtained judgment againſt the defendant, he brought 
a writ of error, but gave no bail upon it. Whereupon 
the plaintiffs took ont execution: which the plaintiff in 
error complained of as being irregular. 80 that the queſ- 

tion was, Whether this bond, given by a third perſon, and 
made to third perſons for payment of a ſum certain, by 
inſtalments, (the laſt whereof was till — be an 1 10 
| oo 1 for the payment of money only, within 3 

| ? (made to avoid unneceflary my = executions. 


Mr. Norton and Mr. Field, for the plaintiff in error, r, urged 
that . ee or a collateral ſecurity for 'the debt of 
another perſon, is not 4 bond for payment only ; nor 

within 4. e meaning of the act 4 J. TA 8. And LY 

cited Yelv. 227. Gilling v. Baker.. 2, Bulſtr. 5 
Cartbet 28. e, v. Danby, 1 Shower 14. 8. 2 * 
| berh, 105. 8. C. 2 Strange 11 90. Thrale v. 0 aug han. 

Lucas 281, Hammond v. Webb. 

OO | Lord 


| Hilary Term 33 Geol a 
B. R. to bew that the krrtbrart ind return would not 1769. 


. 
5 ay L 4 x 
3 la, 1 * . I . w_— 
2 * J [WY T% 7 SE . wa 
1 . — 3 1 
3 5 Go ob , 1 | WE « 
4 SAS * > 
n 


8 


4 
wii ASD. 4. 
\ LE "45 N 
8 9 
n * 
þ - 6 _ > 


—— 1 P «ew — — 
_ 2 — , 7 ——————— eee 
r 2 pr Ig pre r r 


2 22 ” _ C . 
A ny 20 Ei N - — 4 
5 q —_—_ "a — 4 r A pu 2 A 9 # hs % — Yate © * wy 
_ 1 # . 2 1 . . n p \ r — 8 F — oy 74 
a ho r 2 N i 20 . 1 N . 8 7 , * WO 2 * ng - $5 A *, p Rp *4 1 ＋ = — e — nn — 2 — 725 
5% . N ” * — 1 NM —— y N 2 peer y 4, « * — 


n n DNA . A N * 
ry r F DEAN IR nn i TIE 42 no renner gar 
— * lt ee + 4 — — 2 
3 © * 


— 0005, ay 4 w,. >. 
D Cd nn 2 a > 370 CP . 


—— 


== 4%”; 
_ * 
2 mo , * 


PH a. 
A 
A TRE Oe 4 2 
: WES + — 8 * 5 wy _ Sf e WONT EAT OS EO RO TOI I ns 
— a — 75 4 uy i ; b E 5 *H — Y b 
» by w* CONES F 2 we — N N — 3 Wa I 2 . r 4.7; ® 56 2 —- * 9 * ba ip ne 6 = 


ary Term 22 Geo. 2. 


747 | 
1 750. Lord 1 Court will not contract the 

18 conſtruction of that beneficial act, beyond any precedent. - 
ö And this bond is clearly for the. ment of money ONLY 3. 
and Another. and liquidated as to the ſum too: all the debts are liqui- 


v. Alrxar. dated. The money is only to be paid by another perſon.  - 
Mr. Juſt. Denon coneurred — And the "0p a. 


b inflaiments makes do difference. 
Mr. Juſt. FosTER and Mr. Juſt. Wituor declared their 
concurrence in this * hd gs 


Per Cur? The rule upon the plaintiffs to ſhew 3 
« why the writ of ſcire facias ſhould not be ſet aſide 
tc for irregularity, and the goods levied be reſtored,” 
(which rule had been obtained upon Mr. acts mo- 
tion, ) was now DISCHARGED. 


| rw b Williams verſe 8 (A priſue i in 


29 execution.) 


wig pot e tion under proceſs out of this Court, was within time 
. te to lodge a petition for his being brought up to the aſſizes 
21 G. 2. c. 34, for the War palatine of 1 5 
vrhich are ex- 


planatory of The caſe was this—A. priſoner in execution. 3 pro- 


orgs Se wane ceſs iſſuing out of this Court had (for want of rightly un- 


are all revived 


by 29 G. 2. derſtanding the proper juriſdiction to which he ought to 


c. 28, as well have applied) totally omitted to petition this Court within 


as theat2 G. due time, © that he might be brought up to the aſſizes, 

NE 1 « c. in order to his being diſcharged upon the inſolvent 
cc debtors acts: although * had preſented a petition to 
another '& improper } juriſdition, within time, viz. to the 
judges of aſſize for the county palatine. | 


The doubt was e Whether he was now e "IE 
c making his application to this Court ; and whether the 
© explanatory acts of 3 G. 2. c. 27. and 8 G. 2. c. 24. and 

« 14 G. 2. c. 34. and 21 G. 2. c. 55 are revived by 29 G. 2. 
&« c. 28: or © Whether the act of 2 G. 2. c. wt by ALONE, 
« revived ; 1 the e Wy of that "I. a re- 
* main expires.” | 0 


The Count (having looked into all theſe ſeveral 1 
of Parliament, ) declared het ALL theſe acts explaining and 
_— that of 2 G. 2. are revived by 29 G. 2. as well as 


4 


[Btat. 3 G. Tur. WIS was (e Whether the priſoner, in . | 


os ; 5 Term 32 Geo. 2. 3 748 
the act of 2G. 2. itſelf; and particularly that that of 8 G. 2. 1 7.50. 
c. 24. (upon which the preſent queſtion depends,) is now * 
in force: conſequently, that in order to give this Court WiIIIAus 
| juriſdiction, the prifoner muſt come and Tate to this v. Rouqu © 
Court by petition, BEFORE. the end of the neut Term after xepor. 
his being charged in execution; otherwiſe, \this Court has DO 
no juriſdifion veſted or attached in it; as Was determined (ir ie 
in a caſe (remembered by Mr. Ju Deniſen) of. Small- * 1 believe the 
wood v. Grant, H. 21 G. 2. B. R. Which cafe was dif- projr anne. of.» 
ringuiſhable from that of Sir M Poole'v. Line, in Tr." Chacke, 
16 C. 2. B. R. w the petition was lodged in due imm .... 
and all was regular, except that 29 days notice only ball beit nba 
been given inſtead of 30 days. There indeed the defend- (ah bas 
ant was ſuffered to give a ne. notice: but the reaſon was, . 
becauſe the juriſdiction was in that caſe attached, by tile 
original petitions having been lodged within due tine: 
whereas, in the preſent caſe, the Court have no juriſdiftion 
⁊t all. 5 | | 
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As to the revival of the explanatory acts, as well as the 
principal one, which had been at; different times explained 
and amended by theſe ſeveral temporary acts The Couxr 
held that theſe, being all attendant upon it, were in, effect 
revived · along with it : for that it would be abſurd (as Mr. 
Juſt. Fofter obſerved) to revive, unamended, an act which 
wanted fo many amendments as this act had received. 


Al 
| 
1 

* 
2 
— / 

[4 

1 

* 

1 ky 


Mr. Juſt. Fos rRR obſerved alſo the particular cauſe of 
theſe explanations and amendments, viz. that the acts of 
2 & 3 G. 2. are continued by 8 G. 2. Then the 14th con- 
tinues the 8th with the amendments. Then the 21ſt con- | 
tinues 2 G. 2. only, without expreſsly naming the explana- | 
tory ones. And the 29th implicitly follows the precedent 
of the 21ſt. Which act of 29th will itſelf expire the . 
next ſeſſions ; when he hoped, he ſaid, that more + accu- f V. poſt. pa. 
racy would be obſerved. | 2 1 

Mr. Juſt. DRNIsox ſaid, that notwithſtanding the inac- B. K. Te 


curacy of the penning, ALL the former acts were revived Priſoner's 
by the 29 G. 2. f Caſe. | 


And this matter was taken equitably, in petitions offered 
to the Court after the expiration of theſe acts: for upon 
the revival of them, the Court equitably held, „ That the 
« priſaners ſhould have another term after the then firſt 
te term, allowed them to lodge their petitions.C“ 


. Rex 
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2 Rex cf G ane « 
6x) 3 ela being abſent in the Dacky Court, 


ney jog den (on a defended 1 motion) granted 
22 7 inſtance of the defendant, to the 
uarter ſeſſions of *;Brecon, upon an indictment for an af-, 
28 removed up | hikers 1 certiorari had not iflued, 
m—_— right the def fendants bat iſ aſſault below : 
confeſſed the though... the 1 N a trial, and though 
aſſault below, ſeveral Jie wee dra. to be near relations of 
e v. Rex v. Mr. pot the — hems ken. , his aher, 


— 


ip Inhabitants of two. nchen, * 

Wi Claſe in Com? . ny. 580 ä 5 . 

41 Glamorgan, 1 7 5 W NY A Ns 25 _ 5 : ( 

= 1 —— — — — — — 1 
al 15 . ; 1 inet ant, ©; 25 : c 
ff Friday, goth Rex verſe. Inhabitants of Weſtbury.” a 
Wi * See the Abridgment of this Cary, i in the Task E: had 1 * 
iN may be ſeen a? large, in my Quarto Edition * Ser. Ir 
3 'TLEMENT Cars, | Page 479. Ne 150. | m 
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Hilary Term 32 Geo. 2. 


. 


Cooke verſ. Peter Sayer. 
ON the maſter's. report (made two days ago) — The 
\ queſtion was, What cos rs ſhould be allowed; and 
tc 1% whom upon the following facts ſtated; (in con- 
ſequence of a motion for a direction to the maſter, how to 


In an action of treſpaſs and aſſault for a criminal con- 
verſation with the plaintiff*s wife, the defendant, by leave 
(purſuaat to the ſtatute for amendment of the law, 4, 
5 Ann. c. 16.) pleaded two pleas ; (iſt) Not guilty ; (2dly) 
Not guilty within 6 years. On the former plea of « Not 
te guilty,“ iſue was joined: to the latter plea, there was a 


demurrer put in by the plaintiff. It ſo happened, that the 
iſue on the plea of “ Not guilty” was tried fit, and 


ound for the plaintiff, with 50 l. damages; then the de- 
murrer was 8 argued, and over- ruled, and deter- 
mined for the defendant: and each party had judgment, 
viz. the plaintiff, on his verdict; and the defendant, on 
the demurrer. The plaintiff taxed his coſts upon the 
paſte : then the defendant came to tax his coſts of Hi zudg- 
ent upon the demurrer. | 


— 


N. B. By 8, 9 V. 3. c. 11. (for the better preventing fri- 
volous and vexatious ſuits,) h. 2. Defendants ſhall have 
coſts againſt plaintiffs, on judgments given for them, 
upon any demurrer put in by either fide. And 


By 4, 5 Ann. c. 16. (for the amendment of the law,) 
which “ enables defendants to plead ſeveral matters, 
it is provided, © (5. 5.) That if any ſuch matter 
6 (pleaded by 4 defendant, ) ſhall, upon a demurrer 
& joined, be judged inſiſirient, coſts ſhall be given 
tc at the diſcretion of the Court.” But there is no 
particular direction in this act, in caſe of its being 
judged ſufficient ; (which was the preſent caſe :) fo 
that zh: ſtands, I ſuppoſe, upon the former act of 
8, . 3. c. 11% e ee 


Vol. II. N H Maſter 


How coſts are 
to be taxed, 
where defend- 
ant pleads 
double, on one - 
of which, ver- 


dict is tound | 


for plaintiff 
and on the 


other, judg- ®_. 


ment given for 
defendant, 


r 
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. Hilary Term 32 0 2. 

1759. | Maſter Clarke ſaid he never had known an inſtance of 

_ this kind. 7 \ 

Coors ve F 
Sarzx . Lord 3 the particular circumſtances of 
this caſe may be conſidered, fo as to determine it upon 
them, without entering into the general queſtion. But, 
however, leſt the general queſtion ſhould be involved, 
more or leſs, in this particular _, I would take a little | 
time to conſider of it. „ 

Con apv1s, 


* 


. MaxsrizLD now delivered 8 alas, of the | 
* | 


"a The two pleas pleaded by the defendant have received dif- 
| ferent determinations : one is found againſt the defendant ; 
; the other has been adjudged for him. So that the , 
on the whole, has no cauſe of action. 3 


I ſaid, at the time when this matter was before us, 
« That the particular circumſtances of this caſe might ap- 
tc pear to be ſuch, when conſidered, as might be a ſufficient 
« foundation for our determining the matter now in diſpute, 
& on thoſe particulat circumſtances, without entering into 
« the general queſtion.” But the general queſtion is a point 
that ought require a good deal of conſideration. 


Upon looking into the circumſtances here, we are all of 
opinion, „That the particular circumſtances of this preſent 
« caſe are ſuch as may very well ſuffice for our determining 
« it upon theſe circumſtances alone, without going into the 
« general queſtion,” 


PP 55 meg mg df ww 2 _ X=< 


Now upon the preſent circumſtances, it is clear, That the 
defendant muſt certainly have the coſts of the DEMURRER, 
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which has been adjudged for him. 

9 But 2s to the coſts. of the trial We think that the ik. 

11 tiff ought not to have them, 7hough he has obtained a verdict 

* upon thir iſſue: for upon the WHOLE, he had mo cauſe of 

181 action. The de murrer i is deciſive, as to that. And he has 

8] acted unadviſedly in carrying this iſſue down to trial, before \ 
1 the determination of the demurrer. - 
5 We cannot ſay « That the Alan did wrong, in ; 
Wl cc 1— not guilty, as well as not guilty within fix | 
| N cc years: we cannot determine that he E no pretenics 2 


for ſo doing. 
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wh 1. home objected, «. That this was unneceſſary, and 1 759. 
6 that it was e in the 5 of not — 2 within fix. A 
_ nn * | 12h Cook v. 

SAT EX. 


But it may ha necelfary.: and it is not imMlied f in the 4 ba 
plea of © not guilty within fix years ;” as that plea might 
have been managed in the courſe of 2 For the 
plaintiff might have replied « That he ſued out an original 
« writ within the fix years; and put the defendant to an- 
ſwer to that allegation; and ſo carried it off from the merits, 
to a collateral point : in which caſe it could neyer have come 
to be tried, upon this /econd. ** ce Whether he was or 
« was not guilty of the fact.“ 8 


Conſequently, it is not true, that upon this ſecond 
e iſſue, the former a was neceffariy included and implied.” 


Therefore we cannot ſay that the defendant was /þ in the 
wrong in pleading not guilty generally, that he ought to 
Pay coſts for ſo doing. And yet, on the other hand, that 
plea being found fal/e, he ought not to rEcevE coſts of the 
plaintiff, upon the trial of that iſſue which has been found 


againſt him. 


But nevertheleſs, though it is found againſt the deferid- 
ant ; yet the plaintiff cannot have damages upon it ; becauſe, 
upon the WHOLE, judgment muſt be agaigſt him: and there- 
fore, neither can he have co/fs upon it. So that the pudg- 
ment muſt be for the defendant, clearly; and he alſo muſt 

| have cofts of the DEMURRER : but upon the trial, there are to 
be NO cots on EITHER *. but each party is to fy down by 
* own coſts, 


N. B. There was no rule drawn up in form; this de- 
claration of the Court being only by __ of directiun 
to the maſter, in what manner to tax the coſts. 


| | ; 5 | Saturd 
Alder ver/. Chip. /" 1 Rn 
„ ſhewed cauſe againſt a rule of Mr. Gould's, Replication 
7 I ö 7 the plaintiff ſhould not be at liberty to with mitted to 


te 4 his e and reply de novo. — , 


The caſe was, that he plaintiff had (by the miſtake of his 
former — traverſed a leaſe under which he himſelf 


claimed. 


The Covxr made the rule abſolute, 1 
| MS. - 2. 
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1759. 
2 


ALDER V. 
Culy. tho 


1002. 


Monday, 12th 
February 


= 


If cauſe for 
ſetting aſide 
execution in 
ejectment be 
not ſhewn in 
time, court 
will not after- 
wards {ct it 


aſide. 


Hilary Term 32 Geo. 2. 

Lord MansrierD ſaid he conſidered this as an amendment 5 
and that the propoſing it in this method, of withdrawing 
the replication and replying de novo, was only to prevent the” 
| N and obliterating the roll. He obſerved, that the 


Court had not uſed the ſame 2 of late years, with 


regard to amendments, as they formerly did: and he ſaid, it 


was much better for the parties that they ſhould not. How- 
ever, the Court would always take care that if one party 
obtained leave to amend, the other party would not be pre- 


judiced nor delayed thereby. 
* V. 2 strange And he obſerved that the caſe of the * Bank of England 


v. Morrice turned upon its own particular circumſtances, 
and was the caſe of an executrix too. 


| Note—The length of time in the preſent caſe had been 
objected, viz. 6 Terms. But it was anſwered, * that 


. in many caſes, amendments had been made after a 


c much longer time.“ | | 

. 12 30 RULE made ABSOLUTE. 

F. Pj. Hutchinſon, Executrix, v. 
Brice. 24th January 1771. 


George, ex dimiſ. Bradley et al, ver; Wiſdom. 
| M* Norton ſhewed cauſe againſt, And fins 


The Covrr, (conſiſting, at preſent, of Ld. Mansfield 
and Mr. Juſt. Deniſon, } diſcharged a rule which had been 
made on Mr. Serj. Nares's motion, © to ſhew cauſe why 
« a writ of habere facias poſſeſionem, ſhould not be ſet aſitle, 
« as being irregularly iſſued and executed, with coſts; and 
« why e. of the premiſes in queſtion ſhould not be 
© reſtored to the defendant.” - | IT 


2 


This was an ejeZment, in which, Wiſdom (the landlord } 


had (upon the tenant's refuſing to appear) made himſelf de- 


fendant, in the place of the caſual ejector; (againſt whom 
judgment was ſigned, for want of appearance.) And the 


- plaintiff having obtained judgment againſt Wiſdom the land- 


lord, had afterwards moved for LEAVE Zo 7ake out execution 


* againſt the caſual ejector; from doing which vithout leave, 


he: ſtood reſtrained by the conditional rule & for a ſtay of 


«. execution againſt the caſual ejector till further order,” 
always made in conſequenee of a clauſe in the act of 
11 G. 2. c. 19. which * clauſe gives leave for making the 
landlord defendant in the room of the non-appearing caſual 
ejector, upon THESE terms. . 33 


8 


But 


rng RPE 5 


Hilary Term 32 Geo. 2. 


But a <vrit of error had in fact been regularly ſued out 
by the new defendant M Iſdlom the landlord, 'befors the plain- 
tiff had made this motion “ for leave to take out execution 


* 1 | * 
% 
* 1 


— 
4 — 
— 


had this * pr. 


| ſaal ejector. Os | 


Rex ver/. Roger Philipps. 


ON a motion made on the part of the proſecutor, for my 
reviewing a taxation of coſts, the caſe was, that the de- 
fendant had had leave to amend bir plea, + on payment of 
coſts : but the amendments made in it were not effential to 
the real merits, nor ſuch as DEFACED the record (tliere being 
much more fruck out than put in.) The allowance made to 
the proſecutor upon the amendments of the PLEA itſelf, and 
of the ſubſeaquent pleadings, dependant upon it, had been only 
made, in proportion to the actual amendments made therein; 
and not as for a quite new 
hands to be the right method. 


But the diſpute originally before me, and now brought 
before the Court, Was Whether the REPLICATION and zts 
« dependencies ought to be filly and. holly allowed to the 
5 proſecutor,” as an ABSOLUTE replication DB NOVO; Or, » 

« partially, in proportion to the real! and neceſſary al ion 
« which were fairly and unavoidably occaſioned to him by 
cc the defendant's amendment of his plea :? which /azter 
method I had purſued, in —_ the colts. es 
1 


plea: which was agreed on all 


8 
1759. 


GROOR, ex 
dimiſſi. 
BAADuLET & 
al', v. Wis- 
DOM, 


without any cauſe what 


In the caſe 
of Jones, ex 
dimiſſ. Ed- 
ward, v. Ed. 
wards, M. 
1745. B. R. 
It was ſo 
ſhewn for 
cauſe, and al- 
Jowed to be a 
good One. 


How coſts of 
amending : -- 
pleas with li- 
rty to ad- 
verie party to 
reply de novo, 
to be taxed, 
and what al- 
lowance to be 
mage. | 
T v. ante 306. 
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Court in 


Hilary Term 32 Geo. 2. 5 
o. Lord MansrIp— The principle is certainly right, That 
12 where the defendant has leave to amend his plea, the proſe- 


A 8 cutor ought, in juſtice, to have liberty to reply quite de novo, 
PHiliyes, Ty he judges proper; and alſo, that in all events, he ought 


to be allowed the expence of attending, and conſulting, and 
feeing counſel, in order to adviſe whether it be prudent or 
proper to reply de novo, or not. ons bd. 


But where he does noT judge proper to depart from his 
former replication and reply de novo ; but only makes ſuch 
alterations in it, as merely. purſue and are the natural and 
neceſſary conſequences. of the alterations made in the plea by 

the defendant, and which alterations in the replication. do 
NOT deface the record, (Which, he took notice, was the pre- 
ſent caſe ;) nothing more ought. to be allowed than in pro- 
PORTION for ſuch neceſſary alterations and amendments in 

5 the replication and its ſeveral dependencies: for it muſt not 

be left in the proſecutor's power to load the defendant 
unneceſſarily; either out of ſpite or vexation, or for any other 
reaſon exceeding the bare neceſſity of the thing. 


tl. e ſame opinion. 2 5 
5 Conſequently, as I had acted agreeably to this 
reaſoning, the proſecutor's counſel took 
nothing by their MOTION. 


Mr. Juſt. Deniſon (the only other Judge in Court) was of 


Cox ver. Hart. Ss 


Though hab. M Serj. Nares, on behalf of the defendant below, who 
corp. was n had removed the cauſe hither by a habeas corpus chm 
delivered to. cauſa, ſhewed cauſe why a procedendo ſhould not go to the 
. „% ĩ - ] 
London, till 2 751 . * 4 | 
after interlo- Mr. Norton, who was for the plaintiff below, had moved 
cutory judg- for, and obtained this rule, © to ſhew cauſe why a pro- 
e . 6 cedendo ſhould not ifſue 3? and had founded his motion 
yet procedendo upon this fact, “ that the habeas corpus cum cauſa was net 
denied. « delivered till after an INTERLOCUTORY judgment had been 
c ſigned in the Court below, and notice given of execut- 
« ing a, writ: of enquiry; and therefore, as he alledged, 
came too late, and ought not to have been received or 
allowed. And in ſupport of his objection, he urged and 
relied on the ſpirit and intention of 21 Fac. I. c. 23, 5 I, 2: 
which intention he. inſiſted to be clear and beyond doubt, 
.againſt the reception and allowance of the writ; though he 


acknowledged that the preſent caſe was not within the 
worDs of that agt. S | 


- 


Hilary Term 32 Geo. 2. 759 
The ſerjeant's anſwer to this objection was, that the 1 759. 

wordi of the act are, (That the habeas corpus, certiorari, OO, 
« Ec. ſhall not be received or allowed, but that the inferior Cox v. 
« judge may proceed except the writ be delivered to ſuch Hazy, 
« inferior judge, c. BEFORE ſue or demurrer joined in 
« the cauſe : (ſo as it be not joined within fix weeks after 
« the arreſt or appearance of the defendant.”) | 


And he produced affidavits from ſome of the officers of 

the Sheriff's Court, (which were likewiſe confirmed by : 
Maſter Clarke, ) atteſting that the PRACTICE is, “ to al- * This prae- 
« low the habeas corpus, provided it be delivered at any time i* mult have 


« BEFORE THE + JURY IS SWORN. from the a& 
: 7 * ; | | of Eliz. x 
c. 5. which fixes this criterion ; and ſo have been continued on, without attending to the 
alteration made by 21 Jac. 1. c. 23. rms that is directly contrary to the expreſs 
words of the preamble ; which ſpecifies ( ſuits ready for trials,” as what ought not to 


Lord MansFiELD—The preſent caſe is nat within the 
_avords of the act: that is plain. And it appears that the 
' PRACTICE has gone much further than the words of the 
act: for that has been, to allow it at any time before the 


fury be ſworn. 


Therefore let the RULE be DISCHARGED, 


The End of Hilary Term 1759. 
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Eaſter Term 32 Geo. 2. 


Rex ver Barnard Schiever, a Swede. 


IR. Stowe moved for a habeas corpus to be directed Hab. corp. for 
to Richard Rigby, keeper of the town-gaol of Li- ——_— A 

verpool, to bring up the body of Barnard Schiever, a fub- board an ene- 

ject of a neutral power, taken on board of an enemy's my's privateer 


ſhip; but FORCED, as it was alledged, into the enemy's ſhip, denied. 


ſervice, 


The ſubſtance of the affidavit upon which he grounded his 
motion, was, That this Barnard Schiever was born in the do- 
minions of the King of Sweden; and his father was now in 
that King's ſervice. That this Barnard Schiever, being bred 
to the ſea, and underſtanding navigation, was deſirous of entering 
into the ſervice of the merchants of England ; and for that pur- 
poſe, and for no other deſign or intent whatſoever, ' fhipped 
himſelf as a paſſenger from Gottenburgh to Elfineur, in order 
there to enter on board ſome Engliſb merchant ſhip. That 
when he arrived at Eyſieur, he applied to the Enghfb 
Conſul there, who ſhipped him, as a mariner, on board 
an Engliſh merchant's veſſel bound on a voyage from Hull 
to Dublin: with which ſhip he ſet ſail. That in proſe- 
cuting the ſaid voyage, in the ſaid ſhip, he was taten by a 
French privateer, and carried into Norway; where there 
was another privateer. That he, together with all the 
poop taken on board the Engli/h veſſel, were put on 

ard the latter privateer, called the Mareſchal de Belliſie, 
Captain Thurot commander. That the day after he was 
removed into the Belliſle, the Engliſh priſoners were, by 
the command of Captain Thuret, ſet aſhore at their li- 
berty : but all the perſons belonging to the ſaid Engliſh 
veſſel, who were ſubjects. of neutral powers, were detained 
to ſerve on board the ſaid privateer (the Belliſie.) Upon 
which this Schiever applied to Captain Thurot' to ſet him 
aſhore likewiſe; alledging, “ he was intitled to his liberty 
« ag being a neutral perſon.” But Thhurot told him, «That 
« for that reaſon he ſhould not go on ſhore : for that he 
„ might as well ſerve him, as ſerve the Engliſb; and that 
© he would make him ſerve him;” or words to that effect. 
And accordingly Thurot detained him AGAINST HIS WILL and 
inclination on board of the ſaid Mareſchal de Belliſie privateer, 
and treated him with ſo much ſeverity, that he would not 
ſuffer him to go on ſhore when in port, upon his neceſſary 
> "Oh | AE occaſions ; 
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Rex v. 
SCHIEVER. 


occaſions; but cloſely confined him to duty on board the 
ſaid privateer. That the ſaid privateer commanded by Thu- 


Faſter Term 32 Geo. 4. 


rot, being on a cruiſe, took two little brigs: on board of 
one of which, this Schiever, with ſome others, were put, 
with orders from T. hurot © to navigate the faid brig into any 
e harbour in Norway.” That the ſaid laſt mentioned bri 
was, in going into Norway, retaken by the Fame letter-of- 
mark ſhip, and carried into Liverpool: where this Barnard 


Schiever was ſent to the town-gaol of Liverpool,, as a prifoner 
ef war, under the cuſtody of the ſaid Richard Righy, keeper 


of the ſaid gaol; and is now, and ever ſince has been de- 
tained there. for no other cauſe than the cauſe aforeſaid, 
Schiever ſwears that his intention ſtill ir (could he obtain his 


liberty) to enter as a mariner into the Engliſh merchants ſer- 


vice: and that he would not nor ſhould have ſerved on board 


the ſaid privateer, had he not been FoRCED thereto and e 


as aforeſaid by the ſaid en T byrok, 
One Oluf Grunddl, who was on board the Relli/le 3 


when Schiever was put on board of it, ſwears that Schiever 


was FORCED againſt his incliuation, by the ſaid Captain T hyrot, 


to ſerve on board of it, in the manner as Schiever has above 
depoſed ; and that all the perſons taken in the ſaid veſſel, 
belonging to neutral powers, were forced by Thur, in the 


like manner, to ſerve on board the ſaid Fans 


Mr. Stowe urged that it would be very hard upon this man, 
to be kept in priſon here, till exchanged by cartel; and then 
ſent back to France, where he would be forced into their 


ſervice again. 


— 


But the CourT thought this man, upon his own ewig 


clearly a priſoner of war, and lawfully detained as ſuch. 


| 58 they 


Tueſday, 1 5th 
May 1759. 


Court refuſed, 


on particular. 
circumſtances 
of the caſe, 
to compel 
mayor in a 
— ways 

to replace 
books and re- 
cords of cor- 
poration, into 
their uſual 
place of der- 
ing. 


DenztD the MOTION, 


Rex very. Pigram. 


ON ſhowing cauſe againſt a rule, ordering the defendant 


Mayor of the ancient town of Rye, to ſhew cauſe why 
“he does not replace and put all the records and books of the 
« ſaid town, in the proper and yu . of keeping the ſaid 
« books and records 1 


The Count, without entering into the | guar eneral Dueſtion 
« How far an officer who has the cuſtody of public corpo- 


« ration-books, has power to take them from their proper and 
** uſual place, for certain particular times and e e or upon 
1 3 | | : c«c pars 


Rd res g w 


„ as 
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et particular occaſions or accidents; or how far he might be | 
c Spe in this ſummary way, to replace 4 apero 1759. , 
clear and unanimous, that in the particular inſance now be- Rex v. 

fore them, as it ſtood circumſtanced by reaſon: of diſputes Pics 5 . - 

which had in this caſe ariſen between the mayor and the > 
town-clerk, the mayor had given a ſatisfafory excuſe for a 

temporary ſecuring. them from falling into his adverſary's 

hands, who had already made an improper uſe. of one of 

them; and therefore they held it improper for them, in 

this caſe ſo circumſtanced, to interfere in this ſummary way, 

to oblige him to replace them. In conſequence of which 

opinion, they ordered the preſent rule to be „ 
| CLE aha) DISCHARGED. 


Strong, ex dimiſſ. Cummin, verſ. Cummin and. Friday, 18th 
*—" | May 1759. 
Another, 
| Hill. 30 G. 2. Roth 374. 
1 was a ſpecial caſe reſerved for the opinion of this No particular 


Court, at Winchefter aſſiaes. | form of words 
oy? 7:4 ; | neceſſary — 
It was an ejectment brought by William Cummin, againſt neem — E 
his eldeſt brother Robert, or * called Smart and Picked es | 
| Lands; being copyhold lands, of which the deviſor was 
rags i divers other copyhold lands) ſeiſed in fee. He de- 
viſed the chief part of all his copyhold lands to his ſaid eldeſt 
ſon Robert and his heirs, after the deceaſe of his (the teſta- 
tor's) wife; and zheſe, to his ſecond ſon John, and eventual- 
ly to the plaintift. 3 j 


* 


The words of the will are as follow Whereas by the power 

and authority in me inveſted according to the cuſtom of the 

manor of Eaſt Woodhay aforeſaid, by ſeveral ſurrenders by me 
made of my copyhold land in the faid meanor, I can diſpoſe 
of them to the uſe of my laſt will; I do hereby give . and 

bequeath ſingular my copyhold lands and tenements in Eg 

voqhay aforeſaid hould by ſeven copies of court roll, be the 
fame more or leſs, to my eldgſt ſon Robert and his heirs, accord- 
ing to the cuſtom, after his mother deceaſe. Item I give to myjſon 
15 all that belong to Smart and Picked lands, and 4 his 
eirs, after his mother's deceaſe ; and alſo that my ſon Robert 
ſhall pay to my eldeſt daughter Mary the ſum of one hun- 
dred pounds of lawful money, when ſhe ſhall attain the age 
of 21 years; as alſo the like ſum of 100 J. to my daughter 
Eller, as ſoon as ſhe ſhall attain the age of 21 years; and 
the like ſum of 100 J. to my daughter Ann, when ſhe ſhall 
attain the age of 21 years; and alſo to my ſon Willem, the 
lum of one hundred pounds, to be payd unto hem when he 
| 5 {hall 
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17 5g. ſhall attain che ige of tweiity-one years ; provided alway: that 
PEE „if my faid daughter Mary or any of my other children dye be- 
STRONG, ex fore he, ſhe or they are one and twenty years old, that in that 
dimiſſ. Cun- calc he ſhall divide amongſt the ſarvivihg younger children the 
MIN, V. ſum of one hundred pounds. And iN cAsE THAT YOUR so 
Cummix ' Robert or Fohn dy, Es 7:5 to have all that be. 
and Another. hong to Smart and Pickett Landi, and to his heirs. And in cafe 

that your ſon Willem ingoye Smart and Picked Land, then 
to pay to his ſiſter, the ſum of one hundred pounds. Item, 
as to my worldly goods, I give and ſtock, I give to the uſe 
of my wife during her natural life, and liberty to diſpoſe of 
them at her death as ſhe ſhall think fit; provided it be 
amongſt my children and their iſſus. And his wife to have 
the freehold during her life. Item, I do hereby make and 
.. appoint my dear wife Mary, Hiro my ſon Robert, to be ex- 
cators of this my laſt will and t. C 


1 8 
444 * 


te ament. 
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The teſtator afterwards died ſeiſed in fee, c. At the 
time of his death, the perſonal eſtate amounted to 2001. and 
no more; and at that time, all his children were under age; 

' wiz. Robert, the eldeſt ſon, fifteen years old; 151 the 
ſecond ſon, three; William, the third fon (the leflor of the 
' plaintiff) one year old; and all the daughters, under twenty- 
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The widow was admitted as deviſee under the will; and it 

is ſtated to be the cuſtom, «© for the widow to enjoy during 

« widowhogd,”. Fon died in the life-time, of his mother, 

viz, on the 21 of April 1759, withouT iſſue, ana inteſtate; - 
being then upWARDS F 21 years of age. 
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The ,widow died very ſoon after her ſon John, viz. on the 
25th of April 1756, without having ever married again. fo 
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Mr. Serj. Davy for the plaintiff (viz: William, the third fon.) 
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The general ueſtion is, Whether upon the event of ohn 
the ſecond ſon's dying without ifſue, in the life-time. of his 
mother, the teſtator's third ſon," /i//:am, became intitled to 
the premiſes in queſtion, by force of theſe words in the will, 
ce in caſe that your ſon Robert or John dy, then your ſon 
« Willem is to have all that belong to Smart and Picked 
„ Lands?” or whether the eldeft ſon Robert is updn John's 
death, to take the ſame, as heir at law to the teſtator? 
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He infiſted on the 7efator's meaning c That his ſon il. 
* liam ſhould have this eſtate upon ſome event or other.” 
But this could not be, in caſe of John Jeaving iſſue. There- 
fore it was in cafe ohn ſhould dic without ilue. © 


The 


Eaſter Term. 3 Bet 4 


The eſtate was firſt given to t Job and his Beirty after 9 
e his mother's death? which the teſtator meant for an — 165 
eſtate rail! ʒ intending heirs of his % Kk Seater? a 

A dimiſſ. Cuate 0g 

N. B. There had been an offer from the 3 to MIN, v. 15 

- divide theſe premiſes in queſtion with his ns Cummin 1 
which offer the plaintiff ręfetrted. But and Anocher. "= 

Lord Mansfield having inquired, What this offer had 1 

1 been, and how it was received“ and ſeeming to 1 

think that it had been much more 9 to, i ac- 1 
cepted it; 5 = 

Serj. Davy ſaid, he had alba] hos in vain, adviſed his - Fo 
client to accept it; and very ſtrongly hinted how ſmall hopes 5 
he himſelf had of his Bene ſucceſs, upon à legal Aer 5 = 
nation. After which, he proceeded to make the beſt of his 9 

caſe that he could. And he ſaid that the whole clauſe could | . 
not be rejected; however difficult it was to be underſtood, | _ = 

Mr. Gould contra, for the deferens Robert (the heir at law 1 
of the teſtator, and alſo heir at law. to his deceaſed Sacha: 08 
John.) + | | f 1. 

The intention of the teſtator i is d ben dark, and} +8 
uncertain: in the preſent caſe. Therefore, the heir ſhall 1 
have it. In 2 Bulftr. 179, 180. Mirrill v. Nichols It is 328 
laid down by Ld. Coke, © "That intentio ceca is not to — ; 1 
« nec intentio mutila, nec manca : in all ſuch caſes, we are to Ek 

« give judgment for the heir.” Which Ld. Cole confirms FE "8 
by ſeveral caſes which he there cites. 8 l 

The deviſe cc to ob and his heirs”, cannot be meant [353 
for an eſtate rail. For he deviſes to his eldeſt ſon Robert, "80 
in the ſame words: which plainly, in that deviſe, mean the "8 
abſclute ownerſhip. to be given to Robert. Neither can it be 1708 
an executory deviſe z there being no mention of dying with- 1 
out iſſue at all; nor any nee to the doing ſo within 1 
the life-time of his mother. | * pr n id 

Mr.-Serj. Davy in reply, chiefly urged that the teſtator | 1 


muſt have meant an eſtate Zail to. John. 
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Lord Mandfeld thought it „debe as it was 2. family- 
affair, to an over, for Fs chance of a compromiſe. 


WS 917 $i 
It cheefoos ſtood over, by this direction of che > Court, 1 
till the Friday ſeven-· night. 1 
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Faſter Term 32 Den 


On which day, the cauſe ſtanding in the paper; and tlie 
leſſor of the plaintiff (vis. William, the third brother,) ab- 


55 RONG, 3 ſolutely refuſing any N with the defendant (Robert 
dimiſſ. Cuu- his eldeſt brother; 3 


| MIN, V. 
Cummin 


Lord Mavikcs en Dix ee of the © Cour, 


and 3 n firſt very minutely ſtated the caſe. 


5 adviſing him. 


4 V. poſt. 
pa. 1631. 
8. C. cited. 


It is very plain, from the ſpelling and phraſeology of this 
will, that it is a rough draught of the teſtator's own makin 
or dictating, without aſhſtance from any 222 TT of 


\ 


It appears that he was ſeiſed, nad died ſeiſed in "Coil of 


theſe copyhold lands; and it appears that the whole amount 


of his perſonal eſtate was at the time of his death '200/; and 


no more: ſo that the legacies given by his will muſt be charges 
. upon his REAL eſtate. And it likewiſe appears, that al 


children were wnder age at the time of his death. 
I thought that no argument could make this caſe plainer 


than it was upon the will irſelf. But I readily liſtened to a 
| compromiſe ; z that the elder inder might have an opportu- 
nity * he ſeemed diſpoſed to do ſo) of making ſome provi- 


ſion for his younger brother, in conformity to his father's in- 


tention, out of that full proviſion which he himſelf now had. 


The elder brother offered him half of the premiſes now in 
queſtion : the younger refuſed it. The elder ſtill adheres to 


his former propoſal : and the younger, to his rejection of it. 
| Therefore we muſt now determine the caſe —— to law. 


The rule of e of wills is,“ That no technical | 


<« form is neceſſary, to convey the teſtator's meaning.” 


The words and form of the will are plainly the teſtator's 


own, without any proper advice or aſſiſtance. 
The teſtator's meaning muſt be collecteu from the will aſelf ; 


by attending to the ſeveral parts of it, and comparing and 
| N N them together. 


bn the ' caſe of * Coriton v. Hellier, where there was a ſip. 
in penning the will, Lord Hardwicke did not conduct him- 
ſelf by making an arbitrary conſtruction of it; but was in- 


d by a ſtrong and violent preſumption ariſing from the 


ſeveral parts of it compared and taken together with the 


whole, to determine, That the firſt limitation to the an- 
& ceſtor meant to be for 99 years, if he ſhould ſo long live.“ 


In 


* 


2 F mths. 


Eafter Term 32 Geo. 2. 
In the preſent caſe, - it is not difficult to diſcover what the 
teſtator intended. He certainly did not mean mere eſtates for 
lives, to his two eldeſt ſons; and if he did not mean to give 
them mere eſtates for their lives, it neceſſarily follows, & that 
« he muſt mean a dying upon SOME contingency.” The 
only queſtion is, WHAT CO For he has not 
expreſſed it. He only expreſſes. himſelf, „That in cafe Ro- 
« bert or John Dr, then Willem is to have all that belong to 
c Smart and Picked Lands, and to his heirs.” One part of 
the contingency plainly is, * that if they die without iſſue.” 


He provides for his eldeſt ſon, by his beſt copyhold e ae; 5 
for his ſecond ſon, by his next beſt copyhold eſtate; and for 


the reſt of his children, by pecuniary portions : all which 
children were under age. Now if Robert had died under age, 
he could not have diſpoſed of his eſtate : but it muſt have 


771 


1759. 
STRONG, ex 
dimiſſ. C uu 
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and Another. 


gone to John, if Robert had left no ifſue. So alſo, if Fohn 


had died under age, his ſhare muſt have gone to Robert, if 


John had leſt no iſſue. In either caſe, that ſon which re- 
mained the eldeſt, would be very well provided for. There- 


fore the teſtator meant that in either event, Smart and Pick- 
ed Lands ſhould go to William his third ſon, who would ther 
have become the ſecond. ne 


But he could not mean that John's provifion ſhould orher- 
viſe 282 to William. He could never mean it to do ſo, 
if John himſelf left iſſue, or if Robert left iſſue: for he cer- 
tainly never intended to provide for the ſurviving brother, 
and leave the iſſue of the deceaſed one quite unprovided 
for. Nor did he mean to tie down his two eldeſt ſons, ſo 
as to preclude them from diſpeſing of their reſpeCtive eſtates, 
after they ſhould attain 21 years of age : it is clear that he 
meant their © dying under the age of 21 to be another part of 
« the contingency.” And the context of the will ſhews 
that this was his meaning : for the other proviſions (for the 
younger children) expreſsly relate to their living to 21, or 
dying under that age. But this contingency happens, currente 
calamo, to be ſlipped, in this part of the will. Ir Jahn had 
died before 21, then this part of the contingency would have 
taken effect: but as that has ut happened, his brother Wil- 
liam can have no pretence to claim. | 


| | | 
Therefore we can only be woe that the plaintiff has ſtood 
in his own light, in rejeCting 'the fair offer made to him by 


his brother. | 


We are all clear for the defendant : and therefore the paſtea 
muſt be delivered to him. "REY 


Rur for the pyſea to be delivered to the DEFENDANT. 


Corn- 


+3 


1759. : 1 
— Cornwallis verſ. Savery. 


In debt upon T HIS was an action of debt upon a bond brought for 
bond for the > the penalty, which was 1500 J. | F fo N 


— — The defendant prayed oyer of the bond and condition. 


the condition, Which condition appears to be, That, whereas one William 
_ plaintiff muſt 7/7/þinſor was appointed (by Earl Cornwallis) to be agent to 
| * Colonel Edward Cornwallirs regiment; if the ſaid William 
cular brech. Wilkinſon ſhould well and duly pay to the ſaid Colonel and 
to all the commiſſioned and non- commiſſioned officers. and 

ſoldiers of the regiment, all ſuch ſum and ſums of money as 

he ſhould receive from the pay-maſter-general for the uſe of 

the regiment; and faithfully account either to the Earl or 

to Colonel Cornwallis, c.; and indemnify the Colonel, 

ec. then the bond to be void, c.: otherwiſe, Sor. 


Then the defendant pleaded, That the ſaid William Wil. 
Finſon continued agent of the regiment, from c. to &c. ; 
and that he did well and truly pay, c. (in the words of 
the condition ;) and that he faithfully accounted, c. during 
all the time that he continued agent; and that the Colonel 
was not at all damnified. | 2 


Ihe replication aſſigned a breach; viz. That during the 
the time that the ſaid William Wilkinſon continued agent of 
the ſaid regiment, he received from the paymaſter-general, 
for the uſe of the ſaid regiment, ſeveral ſums of money, amount. 
ing in the whole to 1400/1. for and on account of the ſaid re- 
giment, and of the commiſſioned and non-commiſſioned of- 
ficers and ſoldiers of the ſame, according to their reſpective 
proportions z all which he ought to have paid, &c. : but 
avers that the ſaid William Wilkinſon had not paid, and re- 
fuſed to pay a great part thereof, to and amongſt the ſaid 
Colonel and the commiſſioned and non-commiſhoned officers 
and ſoldiers of the ſaid regiment, according to the ſeveral 

proportions of their pay. | 


To this replication the defendant demurred ; and ſhewed 
for cauſe, „That it is uncertain, multifarious, . confuſed, 
c perplexed, complicated, argumentative, double,” and 

many other ſuch epithets. | | 


Mr. Caldecott, for the defendant, objected to the replica- 


rſt, That the plaintiff ought to have confined himſelf to oNE 
particular breach; as this is an action of debt upon the bond, 


10 ; 


Eaſter Term 32 Geo" 2. 


to recover the - penalty, and not an action for damage. For 
the act of 8, 9 V. 3. c. 11. 6 8. does not extend to actions of 
debt brought for the penalty of a bond: it only relates to 
actions for damages for-non-performance of covenants z and 
in ſuch caſes, enables the plaintiff to aſſign as many breaches 


as he ſhall think fit. 


In che caſe. of Symms V. Smyth, Cre. Cer. 196. The diſ- 
tinction is laid down, ** That in covenant, the plaintiff may 


« aſſign as many breaches as he will; but not in debt upon 


« an obligation for performance of covenants.” 


Now here, it is charged that the agent received. /everal 
ſums of money, amounting to 1400 J.: great part of which 
he has not paid to the colonel, officers, and ſoldiers, Oc. 
according to the ſeveral proportions of their pay. 


In the caſe of the Royal African Company v. Maſen (which 
is cited in 1 Strange 227.) p. 13 Ann. B. R. The action 
was of debt on a bond. The condition was, That Maſon 
& (who was recited to be agent for the company at Briſtol, 
« ſhould, when required, pay to the uſe of the company, 
c all the ſums of money in his hands and poſſeſſion, re- 
« ceived by him for the company, to whom he was agent 
« at Briſtol.. The © defendant pleaded performance of 
« the condition, generally, viz. That he had paid to the 
« company, all that he had received for them.” 'The plain- 
tiff, in his replication, aſſigned for breach, That Maſon 
« did receive of Jacob Reynolds and divers others, for the 
« uſe of the company, ſeveral ſums of money amounting 
« to 630 J. which he was requeſted to pay, but had not 
« paid.” This replication was holden ill; becauſe many 
breaches were aſſigned ; whereas the plaintiff ought to have 
_ aſſigned only one: and the plaintiff diſcontinued. (He cited 
this from a manuſcript note of Ld. Ch. J. Reeves *.) 


- p 7 F 1 : | 
2d Objection to the replication. It ſays that the money 
was to be paid © to the colonel and all the commiſſioned 
% and non-commiſſoned officers and ſoldiers, of the regi- 
« ment, according to the ſeveral proportions of their pay.” 
Which is uncertain and complicated; and no iſſue can be taken 
_ MPO; Moi; pp fins | F 


34 Objection to the replication—It concludes with an 
averment: whereas it ought to have concluded to the country; 
there being an affirmative and a negative. For the defend- 
.ant pleads, © That Wilkinſon, the agent, did pay all that he 
.* had received of the paymaſter-general, &'c.”. Then the 
replication alledges, © That. he had received 1400 J. of him, 
and had zg paid it.” Which is an affirmative and a ne- 

oL. II. i ative: 
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* See it alſo in 
Lucas 227. 
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| ſwering theſe objections; 


Eaſter Term 32 Geo. 2. 
gative: and 'therefors the replication NI con- 


Sen 


Me. Serj. More, for e bens, was a from 5 
auſe the — di = Cogn 
that they required any anſwer. 


Lord Mawerizlp— Mr. Calabeorrs principles ate right; 
and the. caſe cited by him ny $9 Wo? but a 


of them is wg 


It is true, that wk dire 4 are cilia eh of the 


condition, the plaintiff in an action por the bond, Vo THE 


PENALTY, muſt confine himſelf to a particwlar breneh. Bu 
here is only one breach wars e __ 2h . 1 


The Colonel is anſwerable for his agent, whom he has 


appointed. and the breach here aſſigned, is fingh . 
« That the agent received 1400 /. from the p te 
cen, Ge S 


« neral, which he has not pad tithe colonel, 
If he has omitted wo any part of it, i is x reac of 


the condition. 


The Caſe cited From 14. 1. ch. 1. Bend notes mY hot like 
the preſent. caſe. That was money received from ſeveral 
different perſons ; here, it Was from one fingle perſun only. 
And the defendant has incurred a breach of the condition, if 
the agent has received a certain ſum of money from the pay- 
maſter-general for the uſe of the regiment, and has. omitted 
to pay any ow of it to the clones and officers, Sr. 


And as to the 2d Objetion—The pay of 's ginnt 18 x 
thing very well known and notorious. "The agent mult be 


perfectly well acquainted with the reſpective proportions be- 


longing to the colonel, officers, &c. And there was no 


need to ſpin out the proceedings to a great prolixity,” by en- 
tering into the detail, and ſtating the various deductions out 


of the whole pay, upon various accounts, and in different 


e operand | 


3dly, The replication 18 rightly e r aver- 
ment. For though the plea avers generally, “ That V. illiam 
« Wilkinſon did pay all that he had received of the paymaſter- 
general, yet the replication - narrows this to a 
ſum, which it ſpecifies in certain to be 1400/. 80 that al- 
though there be an affirmative and a negative, yet they ate 
nor applied to the /ame thing; — 1 not within the rule. 


Mr, Juf- Dexisox was of the ame opinion. * 


B ns 


Eaſter Term 32 Geo. 2. 
In an action of debt on a bond, for the penalty, it is 
that the plaintiff is to aſſign only parry breach : — 
breach here aſſigned ig a ſingle "hats The plea is perform 
ance of covenants, generally; and that the plaintiff was not 
damnified. The replication ſhews, that the agent received 
from the paymaſte 11 ſeveral ſums amounting to ſo much; 
which it avers, „ he has not 208 over: which is a / 15 
breach. The caſe cited was of ſeveral receipts from EE 
perſons. | 


ws ths to ſet out all the: ſeveral * and 


times and circumſtances, and n render the ome pro- 


lix, to no purpoſe. : 


ns 
1799 


CoknwaL- 2 
LIS v. : 
e 


„ 


The replication is a good RW and not double, 


nor complicated, nor uncertain, nor multifarious, nor any 


of the numerous epithets that are given to it in the demurrer. 


zaly, The objection to its concluſion is only form: and it 
is not b hag pot cauſe, „ that it does want a proper conclu- 
« —_ owever, if it did, it would not avail: for this 


concluſion, with an averment, in the preſent cale, is not 


wrong. 


Mr. Juſt. FosTER and Mr. Jt WII xor concurred in 
the {ame opinion. 


- Per Cur. indy, 
JupcukNr for yo PLAINTIFF, 


Ballard and th 3 of Wor- 


ceſter, ver/. Bennet; 
The ſame ver. Clement, 


MF: Nerten, on behalf of the defendants in both- cauſes, 


thewed cauſe againſt the iſſuing of a procedendo, to the 
Court below. 


On Friday the 2d of Fune laſt, Mr. Seri. Nares had moved 
or a PROCEDENDO, to the mayor, aldermen, and citizens of 
the city of Worcefter, to proceed in theſe actions; which 
were actions of debt brought there, in the name of the 
chamberlains, and had been removed hither by habeas cor- 


| o cum cauſa ; to which they had returned a $ye-/aw, made 


the corporation, * to reftrain the ſale of fleſh meat to cer- 
« tain proper places, and that it ſhould not be ſold in the 
1 PO ſtreets, under a penalty for which penalty, the 
I 3 OY 


By-law mall 
not be ob- 
jected to, ina 
ſummary way, 
upon motion, 
on the return, 
except in cafes 
from London, 
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1759- 
3 
BALLARD 
and Ascher 


V. Bennet; 


Same v. 
Cru Tr. 


Eaſter Term 32 Geo. 2. 


refpeRive actions were brought, in the Court of Pleas hotden 


for the ſaid ys * | | | 


The words of the by-law are, © That all forts of fleſh» 


cc meat ſold within the ſaid wy on the market-days or 

= fair-days by butchers and other perſons, not being 

ec jrthabitants and keeping open ſhops within the ſaid 

be city, ſhould be publicly expoſed to fale in ſuch new- 

cc erected ſhambles, and not elſewhere, within the ſame 

ec city; and that no perſon or perſons whatever ſhould 

ec erect, -put, or place, or cauſe to be erected, put, or 

. © placed, or aſſiſt in the erecting, putting, or placing, 
cc any ſtall, ſtanding bench, table, or other thing, in 

& any of che ſtreets, lanes, or alleys within the ſaid 


« city or the liberties thereof, for the felling, or expo- 
cc {ing to ſale, by any foreign butcher, or other ſtranger, 


& reſorting to ſuch markets or fairs, any ſort of fleſh- 
e meat whatſoever: and that every dM offending in 
©: the premiſes ſhould, for every ſuch offence, forfeit and 
pay to the chamberlains of the ſaid city, for the 
e time being, the ſum of three pounds, to be reco- 
ce vered by action of debt, in the name of ſuch cham- 
cc berlains, in the Court of Pleas held for the ſaid city, 


 & and not elſewhere, with full coſts of ſuit, and to be 


- «© applied by them to the uſe and benefit of the poor 
&« belonging to the ſeveral W erected within 
e the ſaid city.” 


This bye-law the Serjeant aledged to be a good one; 15 


cited in proof of it, 1 Sec. 284. Player v. Jenkins. 


® Tis in 11 
H. 6. fo. 19. 
pl. 13. and 

bay 25+ pl. 2». 


Mr. Juſt. Wilmot, at the time of the original motion, re- 
collected that there was a * caſe in the Year-books (the prior 
of Dunftable's caſe,) about a man's being reſtrained from 
_ meat in his own houſe. 


And Mr. Juſtice Deniſon and himſelf (the only Judges 
then in Court) made a'rule to ſhew cauſe why there thould 


not go a procedende. 


On «th May 1759, Mr. Norton ſhewed cauſe againſt the 
au geen and objected to the validity of the bye-/awv. 


But a PRELIMINARY dorb? was made by the Court (origi- 
nally ſtarted by Mr. Juſt. Deniſ9n,) <« Whether the Court 
« would ſuffer à bye-law 10 be objefed to in this ſummary way, 


„ upon a mts on the return of a habeas corpus; in any 
« othet aic> EXCEPT thoſe from the city of Loxpox.” 


They 


OOO OUR © "OUR OLIN TE OO ALS 


? Eaſter Term 32 Geo. 24 
They agreed that this method had been always practiſed 


upon bye- laws returned into this Court, to writs of habeas 
corpus cum cauſa, directed to the Courts of the city of Lox- 
por: but they did not recollect any inſtances where the 
ſame thing had been permitted, in the caſe of any oTHER 
city or corporation. | 5 | 


Mr. Juſt. Deniſon ſaid, that ſuch a diſſinctian between the 
city of London, and all other cities and corporations, might 
perhaps ariſe from particular methods of recovery being 
eſtabliſhed and allowed by the cyfoms of London, which 
cannot be purſued in this or any other Court: ſo that the 
ſhewing that to be the cauſe, is a good cauſe of detainer. 

For upon * theſe writs of habeas corpus, the perſon to whom 
they are directed muſt ſhew a good cayſe of detainer : and 
if this Court cannot proceed, as the cuſtoms of London 
authorize their Courts to proceed ; it 1s a good cauſe of de- 
tainer. Therefore the Court will there enter into the vali- 
dity of the bye-law, to ſee whether that be the caſe or not: 
and if the bye-law appears to be bad, the party ſhall be diſ- 
charged, as hot detained without. cauſe, EEE Ie E 

And no writ of error lies hither from the court of the city 
of + London. But in all other cities and corporations, if a 
habeas corpus cum cauſa iſſues, and a bye-law is returned as 
the foundation of the action below, the method is not, for 
the defendant to object to the bye-law upon motion ; but the 
plaintiff is to begin de novo, and to þ declare over again, here 
in this Court: and therefore the queſtion is, Whether he 
ought not to do ſo here, 


The Courr agreed with Mr. Juſtice Deniſon, that it was 
incumbent upon the counſel for the procedendo to ſhew that 
in any other corporation beſides London, the Court had ever 
entered into the queſtion concerning the validity of the bye- 

law, upen MOTION. - 


But the counſel for the procedendo obſerved, That the ac- 


tion given by this bye-law is reſtrained to be brought in 


that Court, “ and Nor elſewhere :” conſequently no action 
can proceed in zhis Court, founded upon this NEGATIVE by- 
law ; nor can the plaintiff declare here, upon the preſent by- 
law, . 1 i ; 


The only caſes in the books, upon an by-law An 
ſuch negative words (and all of them in London;) they ſaid, 
were 1 Lev. 14. Mayor and Commonalty of London v. Bar- 


nardiſton. 2 Siderf. 178. S. C. Chamberlain of London v. Bar- 
— 2 nardiſton. 


3 


nn 
1759: 

k . n - 
BALLARD, -» 
and. Another 
v. EENNET 3 
Same - 
CLEMENT, 


* 


* Theſe wiits 
iſſue on the 
civil ſide, out 
of the king's 
bench office. 
They order the 
perſon of the 
defendant to 
be brought 
up; together 
with the day 
and cauſes of 
taking and 
detaining him. 
+ In other 
corporations, 
a writ of eri 
does lie, re- 
turnable in 
this court. 


I V. 6 Mod, 
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BALLA APD 
and Another 
v. BENNET ; 
CLEMENT. 
Mr. Norton 
was errone uſ- 
r the by. law 
ſearched; and 


no ſuch nega- 


Eaſter Term 32 Geo. 2. 
123. Cuddon, Chamberlain of London, v. Provgft ; and 6 Mod. 
177. Faxzahkerly v. Bald: (both on the ſame by-laws as 
Barnardiſton's Caſe.) They alfo cited a Caſe of the Cham- 
berlain 7 Londen v. Grofvenor, 14 G. 2. C. B. and a later 
one of Harris v. Wakeman, 28 G. 2. B. R. a writ of error 
upon a judgment given in an action founded on a by-law in 


* - 


this very city of M orcęſter. 


Mr, Serj. Nares, Mr. Morton, and Mr. Afton, of counſel 
for the procedendo, deſired further time to look into this pre- 
kminary queſtion; for which, they ſaid, they were not prepared, 
as they were not at all appriſed of an objection of this ſort. 


The Covxr granted it, But they obſerved, that if 
| theſe negative words ſhould be allowed to prevail, all the cities 
and corporations in England, and even all the little boroughs 
who had courts of record, would put negative words into 
their by-laws, and exclude this Court. 42 ©132 


The rules were therefore, at that time, enlarged, 
Theſe cauſes being now mentioned again, 


Mr. Serj. Nares, Mr. Morton, and Mr. Afton acknowledged 
that they could not find any inſtance where the Court had en- 
tered into the validity of the by-law returned, in a ſummary 
way, upon motion; except in thoſe which had been returned 
from London. „ 


But they argued, That there was no reaſon to diſtinguiſn 
between London and other great cities; and that the hands of 
the inferior Court ought not to be tied up, where his Court 
cannot do the plaintiff the /ame jigſtice that the inferior court 

(by virtue of their local Cn can, They urged the 
great inconvenience of obliging the parties reſiding in cor- 
porations in the country, to ſue in this Court for penalties 
of very ſmall value, and upon local by-laws: and they ſaid 
it would be very hard, if the plaintiffs ſhould be excluded 
from entering on the queſtion here, por: motion, when it was 
impoſſible for them to ſupport a declaration there. 


They cited 1 Ro. Rep. 232. Sterling's Caſe, as being 
within the ſame reaſon as this negative by-law : which caſe 
was upon a charter, which had the excluſive words “ and 
ie not elſewhere ;” and would have been a ground for a pro- 
cedendo, if it had been returned. „ 2 


And they alſo mentioned Wade and Bemboe's Caſe, in 1 Leon. 
2 Pl. 3. and Cro. £/i2.894. Grice v. Chambers; and 1 Mod. 96. 
13 4 | | anonymous : 


9 ew oa 


% 


anonymous: which two latter caſes are upon cognovit adtioneny 1759. 


ot petit quod inguiratur de debim; under cuſtoms prevailing inn, 
Norwich and in Briſtol. : | Baitand 
| nents rat ack and Another 
Mr. Norton rontra—Thig is a mere perſonal action: it is not J. Bennet; 
an action grounded upon a c/fom. And it is a caſe where this Same v. 
Court can mn the like remedy, and do the ſame juſtice, CLEMENT, 


that the in ior Court May. 5 
Lord ManseieLD—This is an action upon a by-law, and 


comes removed hither from a corporation in the country, 
upon the return of a habeas corpus: and the whole queſtion, at 
preſent, is, Whether the Court can enter into the con- 
« ſideration of the validity of the by-law upon the RETURN?" 


There is a /ettled courſe and form of proceeding in caſes of 
this nature; of which there are many thouſand inſtances : 
and yet, though there be ſuch numbers of inſtances of this 
kind, there is not a ſingle one, where the Court has ever de- 
termined the validity of the by-law, upon the RETURN, ex- 

cepting in London. | | | 


Ll 


As to the validity of this particular by-law, if it be true, 
« that there never was ſuch a one,” that is a ſtrong argument 
againſt its being a good one. However, the validity of it is 
not to be diſputed h the RETURN; but in the ordinary 
courſe of proceeding in the like caſes, vis, by the plaintiff's 

| declaring 2 and the defendant's demurring to it, if he 
thinks proper. It never has been done, in this ſummary way, 
upon the return; nor even attempted or thought of before: 
and therefore we ought not to do it now. The proper 
courſe is ſettled : it muſt be by declaring here: and 4 de- 
fendant may demur, if he has any- objection to the by-law. 


| As to Sterling's Caſe in 1 Ro. Rep. 232. It is not an 
authority in hit caſe : charters of exemption are very different 
from by-laws of corporations. | 


Mr. Juſt. Dxxisox was of the ſame opinion. He ſaid that % 
this had never been done, but upon returns from the city of | 

| London : and this was an attempt to get the opinion of the 
Court extrajudicially. Rh | ; | 


Mr. Juſt, Fos TR Let the plaintiff declare here. 


NM. Juſt. WiLMoT ſaid, he had ſearched vere dikgentiy'; 
but could not find any inſtance, except in London, where the 
court had ever entered into a queſtion about the validity of 
N | FS 2 by« 
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1759. 
"of nd. 
BalvaARrD ; 
and Another 


v. BENNET : 


Same v. 
CLEMENT. 


Articles of the 
peace ought 
to be exhibited 
In the neigh- 
bourhood, that 
the ſecurity 
— be given 


Faſter Term 32 Geb. 2. 


= law, —— the RETURN: and therefore be was > 
cc ou 


the rt were not authoriſed to do ol 
Per Cur. unenimouſls, : 
„„ ſhould not flue,” was DISCHARGED. ' 


And the like RULE was alſo made in ths, 
other cauſe. 


Rex verſ. Richard Waite. 


1 Siber rejected articles of the peace, which one Tho 


mas Burrough, of the Devizes, offered to ſwear againſt 
the defendant, Who reſided at the ſame place. 


Their reaſon, and their only one (for the charge was ex- 
ceedingly ſtrong,) was becauſe the exhibitant had not applied 
or endeavoured to apply to any juſtice of peace in his own 
neighbourhood; but had choſen to come hither, at fuch a 
diftance from the defendant's reſidence : which method would 


| put the defendant to the 4 0 . -inconvenience of being 


Monday, 21ſt 
May 1759. 


V. poſt. 19th 
November. 
1766. Rex v. 


Edwin Ward. 


roper accord. 
Proſecutor 
ſhall pay coſts 
where he 
makes ground- 
leſs and fri- 
volous appli- 
cation for an 
Information in 
nature of 
quo warranto, 
knowing it to 
be ſo. 


rought up hither, Inſtead of finding ſecurity in the 


| country. 


For which dne, ww directed the Ant to go bee 
fore ſome juſtice of peace in the neighbourhood; and there 
exhibit his articles, and pray the ſecurity of the peace: 
which the defendant might then find in the country, with⸗ 
out coming up to JI for that purpoſe, 


Rex wer William "PREY Capital . and 


Alderman of New Radnor. 


U PON ſhewing' cauſe againſt an information in nature 

of a % warrants, to ſhew by what authority the 
defendant acted in the characters above-mentioned, it 
appeared to the Court, that the charge was exceedingly 
groundleſs and frivolous, and could not but be known to the 
proſecutor to pe ſo. 


Where upon F Cur. 
The RULE was diſcharged, wrrn CosTS. 


Foſter 


The RULE © to ſhew cauſe why a ' procedenda | 


——« Pr OO” EE 


a 20032 6 © 


— 
— 


2 2 2 28 2 228 3 f. 4 0 8 


Bo 


Faſter Term 32 Geo. 2. . 781 


| Foſter verſ. Snow. 


| AUSE was ſhewn on the part of the plaintiff, againſt Wedneſday, 


' diſcharging an order made. by Mr. To Deniſon at his 239 May 
chambers; and againſt the defendant's being at liberty to og 5 


wave his plea, and plead the general iſſue. r 
3 | 3 5 5 tion, make an 
Mr. Juſtice Deniſon's order (made in the vacation) was order at his 

« That the defendant ſbould PLEAD SUCH PLEA AS HE WOULD chambers, that 


„ 5rAND BY.” And it was abjected to it, « That ſuch sieg ff 


c an order ought not to have been made by a Fudge at his plea as he will 
« CHAMBERS.” | | = ſtand by. 


1 


The whole cafe was this. It was an action on a policy 
olf inſurance. The declaration was delivered in Hilary Term 
laſt (on the 8th of February.) The venue was levied in the 
County Palatine of Lancaſter. The defendant's attorney ap- 
plied to Lord Mansfield, and obtained an order from his 
Lordſhip, “ for ten days time to plead; the defendant plead- 
« ing an iſſuable plea, and conſenting to take ſhort notice of. 

« trial (if neceſſary) for the next aſhzes.” | 


The defendant had filed a bill in Chancery: to which, ns 
anſwer was put in. The defendant's attorney, being defir= © 
ous to ſee what anſwer would be made to this bill in Chan- 
cery before he pleaded, endeavoured to ſtave off the com- 
mon law trial till after the then approaching aſſizes: in 
order to obtain which end, he pleaded a ſham plea, © of a 
* judgment recovered in another Court.” On his pleading 
this ſham plea, the plaintiff's attorney immediately applied 
(it being then wvacation-time). to Mr. Juſtice Deniſon, who 
made the above order. Then the plaintiff's attorney put in 
a replication © of nul tiel record; and made up and deli» 
vered the paper-books, with the common rule indorſed 
thereon, “ to return them within four days; otherwiſe a 
« writ to iſſue. The defendant's attorney returned the 
paper-books within the 4 days: but at the ſame time gave 
notice that he would move the Court © That the Judge's 
« order might be diſcharged ; and that the defendant might 
be at liberty to wave his plea.” And he afterwards made 
affidavit of all the above-ſtated facts; and alſo “ That he 
« yerily believed, from what evidence he was at preſent 
tc poſſeſſed of, together with ſuch further evidence as he 
« expected to ariſe from the plaintiff's anſwer to the bill in 
« Chancery, that the defendant would be able to make a 
„good defence at the trial of this common law cauſe.” And 
he offered to bring all the money demanded into Court. f 
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1759. 


— nmened 
FosrkR v. 


Snow. 


Croſs or eon 
current man- 
damus, to go 
to election in 
corporations, 

not to be | 
granted with- 
out ſome ſpe- 
cial reaſons. 


Faſter Term 42 Geo. 27 


The Cour all agreed in juſtifying the order made 
by Mr. Juſtice Deniſon ; not only as being rightly made 
upon the circumſtanees appearing to him; but alſo, as 
being ſuch a one as might be properly made * a Juage 
at his chambers. | 


Lord MansFIELD faid it was \ reaſonakle to indulge defend- 
ants with ſome time to make their defence, on ſpecial cir- 


cumſtances _ Nang out; and that if the whole matter 


had appeared to him, when he gave the defendant ten days, 
he might perhaps have granted an imparlance. 


Mr. Juſt. Denon | obſerved that pleading iGuabl A 
meant pleading such an 1 as the plaintiff might go to 


trial upon. 


Mr. Juſt. FosTER Cat that if the Ld. Ch. Juſtice 
had been acquainted with the whole circumſtances of the 
caſe, when he made his order for ten days; ; he would have 


| granted ſo much time as to have carried it over the aſſizes. 


Tx matter ended at laſt in a rule by coyjew': and the 
witnefſes were to be examined Tore commiſſion- 
ers, Wc. 


Rex 5 Corporation of Wigan ; or 
Rex ver/. Curghey Eſq; et al'. 


Urov a vacation in a corporation, if a proper application 


for a mandamus to go to election be made and granted, it 
is NOT of courſe, That any other like motions may be made 
7 OTHER parties for the ſame thing : but if there be a rea- 


nable cauſe to ſuſpect ( that the party who firſt moved for 


&© it, does not really mean to carry it into execution,” zhis 
muſt be particularly laid before the Court by davit ; and 
then a rule ſhall be made © to ſhew cauſe.” ich method 


was taken in the preſent caſe, where the other party had 


made a prior application: for, upon affidavits of particular 
circumſtances, a rule was made, on Mr. Aſton's motion, to 


ſhew cauſe why a croſs-mandamus ſhould not iſſue, to be di- 


rected to William Curghey Eſquire, commanding him to hold 


a court leet, in order to go to the election of a mayor. 


Mr. Morie and Mr. Winn now ſhewed cauſe againſt this 


rule, and why the laſt 2 ſhould ot have a concurrent 
mandamus, to command the corporation of Wigan to go to 


the eleCtion of a mayor. They cited Rex v. Corporation of 
Scarborough, M. 17 5 3. Rex v. Corporation of Haſlemere, M. 


1753.— 


ff wk a «aA _ & .c 


+. - 


8 2 


Faſter Term 32 Geo. 2. 


1753. — Both which caſes turned this ſingle queſtion, 
% Whether there was any reaſonable causs to /uſpe# that 
« the party who firſt applied for the mandamus, did not 
cc really mean to carry it into execution? Now here, they 
ſaid, was no ſort of ground for any ſuch ſuſpicion; nor 
was there, in fact, the leaſt intention of that kind. 


| And they added; that if the application for a ſecond writ 
was at all proper, yet it would be improper to ſpecify the dis 
reftion of it to the particular perſon named in the rule. 


Mr. 4fton, Mr. Yates, and Mr. Camptell, contra, inſiſted 
that they were the firf# appliers for a mandamus © to hold a 
court leet,” in order to go to the election of a mayor. 


The caſe of e was only quia timet : and the 
motion was, for that reaſon only, denied by the two Judges 
then in Court. | | 


They relied on the act of 11 G. 1. c. 4. which, they ſaid, 
was a very plain rule to go by. In Eveſbam,' P. 6 G. 2. 
B. R. on the death of an officer of the corporation, cro/5- 
 mandamuſſes were moved for, on the ſame day. 33 


As to the particular direction of the preſent concurrent 
writ - The Court do very often expreſeiy direct the mandamus 
to particular perſons by name, M. 9 G. 2. Rex v. Borough of 
Oreford B. R. 1737, was ſo; and was a croſs mandamus, 
without affidavit. | | 2 


And it is rightly directed to Curghey, by name. H. 9 G. 2. 
B. R. Rex v. Matthew Manning, in Thetford, was directed 
to him by name : and many other like inſtances. There was 
another, which was expreſsly directed to Lord Arundel of 
Wardour, or to his ſteward, to hold a court leet; this was 
in 1753 and 1754; Rex v. Williams was the name of the 
cauſe. | 


Their mandamus is to the corporation: ours is under the 
third clauſe of 11 G. 1. c. 4. and is to be directed to one 
particular perfon, viz. the perſon who ought to hold the 
court leet. They ſaid, they only wanted to be ſecure of an 
election within the year. we Th | 


Lord MansFiELD— 
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1759. 
— OE | 
Rex v. Cor- 
PORATION 
of WI AN. 
or RRx v. 
CURGHEY 
& Al. 


The queſtion ſeems to be now taken up, (though not be- 
fore diſputed,) “ Whether theſe craft or concurrent writs of 
« mandamus are to be granted of courſe, without ſome ſpecial 


« and particular reaſon ?” And therefore 
FO | I will 
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784 . Faſter Term 32 Geo. 2. 


1759. T will conſider it, upon the precedents ; upon the cireum- 
Gs Rances of zhis caſe; and upon the reaſon of the thing. 
F 1 oy ff.. ifs i hs | . 
Con ron a- he priority of application to the Court for the writ of 
Wi of mandamus to go to an election, is generally caſual and acci- 
Na wy - or dental. Where, (as in the preſent caſe) it depends upon the 
Cuncury entering up the judgment of offer, the proſecutor has ſome 
& al. advantage, by knowing the preciſe time when the judgment 
of ouſter was ſigned. | ba: 


It has been now urged, as it ſeems to me, from the two 
precedents of Oreford, and of Eveſham, That croſs or 4 
| « concurrent writs of mandamus to go to corporate elec | 
"IT 0 tions, are ta be granted of courſe.” Theſe two inſtances 
paſſed without argument or oppoſition : whereas the two ſub- 
| ſequent precedents cited on the other fide, viz. thoſe of Scar- 
borough and of Heſlemere, were debated and fully conſidered, 
And it is not the courſe of the court, (as the maſter re- 
ports to us,) to grant croſs, or concurrent writs of manda- 
mus, of courſe, without ſpecial reaſons. | | 


a wan oo a _- 


If there is a ground of ſuſpicion laid, © that the part 
« firſt applying for ſuch a writ does not mean to execute it, 
it is reaſonable to grant the carriage of another lile writ to 
the other ſide. But here is 1 ſuch, ground laid, nor is there 
any reaſon at all to ſuſpect it: on the contrary, ey under- 

take peremptorily to execute the writ which they have ap- 
plied for. But there is another ground laid in the preſent 
caſe, and a very material one too, viz. a doubt whether they 
will execute it effectually and legally, by directing their wwrit 
to the proper perſon. The Court cannot take upon them. 
ſelves, previouſly to iſſuing the writ, to determine © to whom 
ce jt ſhall be directed.“ That may depend upon the very 
queſtion to be tried. The Court do not uſe to ſpecify by 


og ' = =o 


name, to whom the writ of mandamus ſhall be directed. w 
4 Ns = 
If we ſhould grant writs to both parties, it would occaſion | | fo 
not only double expence and double trouble, but double eleftions : 2 
which would be infinitely inconvenient to corporations, and = 
could not be prevented under ſuch double writs. Li) 2 
The very words of 11 G. 1. c. 4. ſhew that it would be Gs 
determining the right before-hand, if we ſhould order 7a 
whom the writ ſhall be directed. | | A 


As to the cauſe of ſuſpicion here offered, the affidavits 5 
are extremely looſe, and built upon mere imagination. 
Therefore there is no ſuſhcient ground for granting two th 
writs in this caſe. = i | | 

| Mr. 


Eaſter Term 32 Geo. 2. 


Mr. Juſt. Den1$0N concurred: in general: and he was 
particular in declaring two things, viz. iſt, That the grant- 
ing two concurrent writs of mandamus to go to corporate 
rc elections,“ is not a matter of courſe to be done without 
ſpecial reaſon ; and, 2dly, That the Court are' not particularly 
to ſpecify © o whom the writ ſhall be directed. And he 
mentioned a Caſe of Rex v. Nance *. rt Hih 


* 


Mr. Juſt. Fos TRR alſo concurred. He ſaid it was at the 
peril of the perſon who deſires the writ, to direct it to 'a 
proper preſiding officer: and he cited the Caſe of Carmarthen, 
where the Court would not ſpecify, in particular, the per- 

ſon to whom it would be directe. | | 

Mr. Juſt. WiLMoT likewiſe concurred clearly, “ That it 
« was neither right in itſelf, nor the practice of the Court, to 
cc iſſue concurrent writs without ſpecial reaſon.” And To, 


he ſaid, were the Caſes of Scarborough and Haſlemere. And 


here, he faw ao ground of ſuſpicion cc that the firſt applier 
« did not mean to execute it fairly.” 


And as to the Courts giving particular inſtructions about 


the perſon 10 whom the writ ſhould be directed; it was not 
uſual, nor in this caſe proper: for it might be in many caſes, 
and would be in this, a prejudging the right of the electors 
before the proper time, and in an zmproper manner. | 
es Per Cur. unanimouſly, 

RULE DISCHARGED. 


Rex verſ Benjamin Cox Eſq. 


PHE Court had granted a rule for the defendant, a juſtice 


of peace for the county of Middleſex, to ſhew cauſe 
why an information ſhould not be granted againſt him, for 
refuſing to receive an information, regularly and duly laid be- 
fore him, againſt a baker for exerciſing his trade on a Sunday, 
| contrary to the ſtatute of 29 Car. 2. c. 7. (© for the better 
ct obſervation of the Lord's Day ;”) Mr. Cox giving it as a 
reaſon for his refuſal, © That the juſtices of Middleſex and 
of Weſtminfler had come to ſuch an agreement amongſt 

cc themſelves, not to receive ſuch informations.“ 


They laid the ſtreſs of the caſe upon the juſtice's refuſal to 
recerve the information at all : though of 


Mr. Juſt. FosTER, on the original motion, thought that 
there was no need to receive it, if the juſtice was of opinion, 
CAA | upon 


1 
1750. 


Rx VF 23x. Y 
Cox ORA“ 
Tion of 
WiGan, or 
Rex v. 
CURGHEY 
& al. 

* He was 
mayor of 
Grampound, 
about 14 G. 
2. 1741. 


Monday, 28th 
May 1759. 
Baking pud- 


dings and pies 
and ſuch 


things for 


dinner on 
2 not 
an offence 
within 29 Car. 
2. C. 7. 
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— nmmemnned 
Rxx v. Cox. 


upon its being opened to him t that the caſe ſtated to him 


© was nos an' offence within the act. And he intimated 
his own opinion, pretty ſtrongly, “ that it was not ſo, and 
« that it was better that ove baker and his men ſhould ſtay 
ec at home, than many families and ſervants.” He faid he 


was as much for the obſervation of the Sabbath as any one: 


but he did not think a phariſaical or a Jewiſh obſervation of it 


to be neceſſary. . 

Lord MansrierD likewiſe, at the ſame time, hinted his 
opinion * that the Sabbath would be much more generally 
« obſerved by a baker ſtaying at home to bake the dinners 


cc of a number of families, than by his going to church, 


tc and thoſe families or their ſervants 
« dinners for themſelves.” 857 od; 


ſtaying at home to dreſs 


However,. they all agreed that it would be by no means 


amiſs, that the juſtices at Hichss Hall ſhould: have an oppor- 


tunity of knowing the opinion this Court upon this ſub- 
ject: and (for that purpoſe principally, as it ſeemed to me,) 
they granted a rule to ſhew cauſe. | 


| Mir. Serj. Nares and Mr. Stowe. now ſhewed cauſe, and 
obſerved that the charge was not for baking bread, but for 


baking puddings, pies, and other ſuch things for dimmer. 
And that the act of 29 C. 2. c. J. $ 3. allows of dreſſing 


meat on a Sunday, for dinner; and excepts works of neceſſity . 


and charity. 


And all the juſtices of peace of Middleſex and Weſtminſter 
have agreed that this is not an offence which that ſtatute 
meant to puniſh. And this gentleman, Mr. Cox, heard the 
whole complaint, and then declared the opinion of himſelf 
and of his brethren, © That it was not an offence within the 
« meaning of the act of parliament or any other law: for 
« that he and the other juſtices confidered it as à cook's 
et ſhop, and as a matter of neceſſity, and of relief to poor 


cc people.” 117 

Mr. Norton, Mr. Morton, and Mr. Aſbburft, contra, for the 
information, cited two caſes, of Rex v. Sergeſon, and Rex 
v. Dawſon. ; 0 4 ©. 


This does not appear, they ſaid, to have been a baking 
for the poor only, or for the poor at all ; which cannot be 


preſumed : ſo that it does net appear to be a work of charity 
or neceſſity. Nor is it to be ranked under the appellation or 


nature of a cook's ſhop z and conſequently not within the 


iſo of the third ſeQtion. 
| tn The 


Eaſter Term 32 Geo. 2. 


6 workman, labourer, or other perſon 

« do or exerciſe any wor 
t of their ordinary callings upon the Lord's Day, or 
4 any part thereof; (works of neceſſity and charity 
« only excepted.“) SURED PILE 8 Tad 


3. * Provided, That nothing in this act contained hall 
c extend to the prohibiting of dreſſing of meat in fa- 
«© milies, or dreſſing or ſelling of meat in inns, cuok's 
« ſhops, or victualling-houſes, for ſuch as cannot 
« otherwiſe be provided. to har roman itt 
Lord MaxsFiELD—The complaint now appears to have 
been founded upon a miſreprefentation of the fact: for the 
affidavit charges this juſtice of peace to have refuſed am 
ing the information; and that he told them the juſtices hai 


+ % 


; 1abour, buſineſs, or work Ner . On 


come to an agreement not to grant{warrants againſt per- 


« ſons for dating on a Sunday,” Whereas it now appears 


that he did hear the charge; and that it was not baking in 
general on a Sunday but baking pies, priddings, and meat for 
dinner; not faying a word about read, which is the buſineſs 
of a baker's ordinary calling. And he told them * That 
« THIS fort of poking or dreſſing meat on a Sunday was not 
« in his opinion, and in the opinion of the reſt of the juſ- 
tc tices, an offence within the act.“ I am not ſatisfied that 
their opinion was wrong. And if he really judged it not to 
be within the proviſion of any law, and had conſulted his 
brethren, who thought ſo too, the, Court would neyer grant 
an information againſt him; even thaugh ſuch opinion 


had been erroneous. 


Mr. Juſt. DEx1s0N—This Court will never grant an in- 
formation againſt a juſtice of peace for a mere error in judg- 
ment. And he declared that he thought the juſtices to be in 
the right in their opinion; and that this was not a caſe within 
the meaning of the law: it ſeems to be within the equity, 
though not within the words of the proviſo of ſection 3. 
Therefore the rule ought to be diſcharged. 


Mr. Juſt. Fos rER concurred, that the rule ought to be 
diſcharged. He was clear that this caſe was not within the 
proviſion of the act: but it falls within the exception of 
works of neceſſity and charity, and alſo within the proviſo, 
as being a cook's ſhop. And it is as reaſonable that the 
baker ſhould bake for the poor, as that a cook ſhould roaſt or 
| boil for them: there is no reaſon for any diſtinction. 


And as the juſtice has acted rightly, and alſo upon right 
motives, the rule ought to be diſcharged with coſts. 


A juſtice 
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| The words of the a6t are, ® That no tradeſimany anifiver, x-75q, 
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3A: ſtice of peace has a right to judge for himſelf, he- 

* 1759. a ther ho matter charged is an —_ within the law: and if, 
Rxx v. meh upon hearing the charge opened, he thinks it not to be an of- 
| | fence within the law, he ought not to proceed upon it; 
which could be to no purpoſe but W to A perſons to 

83 trouble and charge. | 


— 


Mr. Juſt. WI MOT-—It comes out now, a the juſtice 
41 not refuſe to hear and receive the complaint; though, 
hen it was opened to him, he judged that he ought not to 
proceed upon it. And in this he judged right : for it is not 
an offence within the proviſion. of the act; it is particularly 
| 1 the equity of the exception of cual a ſhop. 


| Therefore I think the juſtice had no e to proceed 
upon the complaint. I think that no juſtice of 22 ought 
to be puniſhed by an information, for an error * udgment. 
But I think that the juſtice was in the right in the pen | 
, caſe: and therefore that the rule ought to be diſct 


Kr. * 1 
. -- Per Cur. | 
ae! Rul x DISCHARGED, with COSTS. 


of Rex ve, [Inhabitants of Nether Heyford. 


This Cask is abridged in the Tate: And it may be "I 
at large in the Quarto Edition in my SETTLEMENT 
Carts, Page 479» No. 152. | 


The End of Zafer Term 1759, 32 C. 2. 


» * 


wn Trinity Term BE 
32 & 33 Geo. 5 B. R. 1759 i 
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an 4 | ATE, 4Þ:x. 


rom ** 4 
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Rex ver/. 


1 
ji 
9 
9 


W (I Tader-Sheriff of 
Middleſex.) | 


JR. Attorney General had moved (on Monday the 29th 
M of Fanuary laſt) for an attachment againſt Arthur 
Beardmore, the under-ſheriff, for a contempt of the 
Court, in taking upon himſelf, without any pretence of au- 
thority, to REMIT part F the ſentence pronounced upon John 
Shebbeare in Michaelmas Term laſt : one part of this ſentence 
was That the defendant Jabn Shebbeare be ſet ix and upon 


6 the pillory.“ 


And ſeveral affidavits were then produced by Mr. Attor- 
ney General, which were very full in aflerting “ that the 
& defendant only ftood up the platform of the pillory, un- 
« confined and at his eaſe, attended by a /ervant. in /zvery, 
« (which ſervant and livery were hired for this occaſion only,) 
ec holding an umbrella over his head, all the time: but his 
« head, Hande, neck, and arms were NOT at all confined or 
« put into the holes of the pillory z only that he ſometimes 
« put his hands wpor the holes of the pillory, in order to 
« reſt himfelf.” And it was proved © that Mr. Beardmore 


— 


s attended as under-ſheriff, with his wand; and that he 
« treated the criminal with great complaiſance, in taking 


« him to and from the pillory.” 


A rule was thereupon. made to. ſhew cauſe why an attach- 
ment ſhould 
ſheriff, | 


On Thurſday 8th February 1759, Mr. Morton, Mr. Serj. 


Davy, and Mr. Howard ſhewed cauſe. 


Mr. Beardmore's affidavit ſhewed, that his officiating at all 
in this affair was quite caſual and wnexpeed, on a ſudden 
"meſſage from his brother under-ſheriff. It was as full and 
explicit as poſſible, © That he had no ſort of deſign or inten- 

Vol. II. N K 66 tion, 


— 
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not iſſue againſt Mr. Beardmore, the under- 
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not properly 1 
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Trinity Term 32 & 33 Geo. 2. 
ee tion, either directly or indirectly to favour Shebbeare ; that 
cc he gave no particular direction to his under-officers about 


cc it, but meant and intended that this ſentence ſhould be exe- 
©& cuted in the uſual and ordinary manner, as other ſentences 


ec of the like kind were and uſed to be executed; and that 
&« he ſtood at a ſhop oppoſite the pillory during the whole 


« time, without altnoſt ever taking his eyes off from it 
« during the whole time, in order to ſee the ſentence pro- 
&© periy executed; and that he would have obliged him to 
de ſtand in what he (Mr. Beardmore ) took to be the proper 
« manner, if Shebbeare had offered to withdraw himſelf 
« from ſuch poſition.” And he poſitively ſwore © That, 
& according to the beſt information he could get, he lacked 
« #þon the manner in which Shebbeare ſtood, 10 be the USUAL 
« and PROPER manner of ſtanding, purſuant to rules worded 


cc as this rule is: and that he did, according to the be of of 
4 his judgment, fully and duly execute the judgment of the 


« Court in the «ual and common manner. 

And he produced 14 or 15 affidavits, proving that the 
manner in which Shebbeare actually ſtood, was with his 
hands in and THROUGH the ſmall holes, and his head and face 


FULLY EXPOSED through (ſome of them ſaid in and through) 


the LARGE hole : and that he ſtood ſo, during the work 
time, 'that the rule required him to ſtand. 


And ſeveral of the deponents (ſheriff's officers and others) 


ſwore poſitively, that the ſtanding 2vithout confining the head, 


was the uſual ordinary manner, and had been ſo for 30 or 40 


years, in Middleſex, of criminals ſtanding purſuant to rules 


of this kind; and that it had been uſual in that county, ner 


two of the ſheri 


to faſten or confine the head in the. pillory, for a great 
many years backwards, and ever ſince one or two perſons 


who were locked down in the pillory had been killed: and 


ſeveral of them particularized how much inconvenience 
'might follow from  fofteving it down upon the head. And 

's ofhcers ſwore * That they always 
& deemed and conceived it to be a full execution of the 
6 words of the rule, to ſtand as this man ſtood, with the 


« hands in, and the head and face expoſed through the holes 


« of the pullory.” 


But Mr. Beardmore and his counſel admitted (or at leaſt 
did not pretend to contradict) that his 4rms were not put 
through the ſmall holes, and that the pillory was NO. but 


| down upon Shebbeare, nor his HEAD abſolutely THRUST 


' THROUGH #f + which the ſheriff's officers ſwore they did not 
apprehend to be neceſſary or uſual, unleſs the perſon was - 


fraftery, Neither indeed was it pretended, that the wpper 


board of this pillory was at all Jet down over his neck. 
Mr. 


. a „ — 3 


9 — * 


= Mr. Howard obſerved, (amongſt other things,) that the 
Tentence of guartering and burning the BowELs of traitors is 


L iron. / | 
Lord Mans#zLp—If the charge be true, it is admitted 


own officer, is puniſhable in this /ummary way. 


The fact charged is © That, by the permiſſion and under 
ec the inſpection of the under-ſheriff, the criminal ſtood 


chat ſuch a diſobedience to the rule of the Court, by their | 


« upright and erect upon the platform of the  pillory ;_ 
« and that his head, neck, arms, or hands were nor — 
« THROUGH the holes of the pillory; nor his head even 


& jnclined to it.” 


As to the defence which Mr. Beardmore has ſet up 


it would have been more judicious to have made no de- 


fence at all, than ſuch a one as this. The attempt to 
juſtify, upon oath, the offender's ſtanding :prigbt, as a legal 
execution of the ſentence, is an aggravation: it is con- 


trary to every man's conviction; and the form of a 3 | 


alone demonſtrates what is meant by being ſet in, as we 


2s upen it. The offender was no more in the pillory, than 


the footman who ſtood by him. 
Then as to the other part of the defence, the /age. — 


| There is not a ſingle inſtance particularized or ſhewn of this 


kind; or to prove that there has been ſuch a uſage. 


None of his affidavits ſwear, that the method now taken 
was the zſual and ordinary method; though two of them 
fay they conceive it to be a full execution of the rule. They 
only ſay „ that it was not uſual or cuſtomary for oy 
cc years backward, in Middleſex, to faſten or confine the nech 
ce in the pillory :” and they give the reaſon of it too, and 
mention ſome inconveniencies of that method. 7 


One of them ſays that this man ſtood as he had uſually 


| ſeen others do: but he ſpecifies no inflances. Revie, one of 

the perſons who makes athdavit, ſays he has known this prac- 
tice about ſetting in the pilloty 40 years, having lived ſo 
long near Charing Cres : and he never ſaw à criminal ſ 
publicly expoſed in and upon the pillory before, as this man 
was. To be ſure, the face of a man who ſtands upright, 


is more expoſed to view, than it would be if his head were 

bent down and put in the pillory. And therefore, though 

the <vords of the affidavit are artfully drawn, to convey an- 

other meaning, the mental > mt of the ſwearer guards 
| | 4 
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never ffrictiy executed, nor the puniſhment of burning in Rex v. 
the hand, which is conſtantly and notoriouſly done in the Bu v Ko- 
 Enowledge of the judges themſelves, with 110 k. 
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Trinity Term 32 & 33 Geo. 2. 


him from perjury, n the pry before, inthe manner ta 
+ ſaw a man 1 upon n e e e 
 Sheiheare did. 3 


80 many affidavits, fo Aua, nd anthully a to 


be ſafely ſworn in one ſenſe and read in another, are an 


aggravation. h 


And therefore the rule ought 10 my opinion, td be made 


abſolute. 
Mr. Juſt. DenisoN concurred. 


of the Court be duly executed. 


Now no miniſterial officer, or any one that has ſeen a 

pillory, can doubt about the meaning of fetting a 1 
Ix the pillory. The very form of the pillory ſhews what it 
muſt mean. And it cannot be pretended that ſtanding eret? 
uro the pillory, is being ſet Ix it. 


If there had been ſuch a uſage in Middleſex, it was | high 
fime to put a ſtop to it. But here is no ſuch ulage proves. 


Therefore the under-ſheriff onght to anfover upon inter- 
rogatories. 


Mr. Juſt. Fos TRx ee and he conſidered. this ab. 


fair as . „ —_— the honour and dignity of the 


Court, and the effectual execution of juſtice. Mr. Beard- 
more cannot think, nor will he venture to ſay, upon his exa- 
mination on interrogatories, © that this is the W 

6 of putting offenders in the pillory.” 


.. Juſt. WIL or alſo concurred, that this inquiry was 
4 matter of the higheſt importance to the honour of the 
Court, and the due execution of the fentence on offenders; 
and that this offence is of the moſt pernicious tendency; 
nothing being of worſe conſequence than that an officer of 
the Court ſhould combine with a criminal 'to n the 
ſentence of the Court. 


He mentioned a peſſage that occurred to kim upon this 
occaſion, which he remembered to have met with in the 


Year-books, and which is quoted in the mayor of Oxford's - 


Caſe in Palmer 454: where the reaſon given in the record, 
for the plaintiff's recovering a large ſum in a ſpecial action 
againſt the defendant for beating him, being his adverſary's 
attorney, was © Quia the defendant, quantum in ſe IE 


| a a aha. And it may be, wi 


Nothing imports as more, than to foe chat the jadgmencs 


EXA1 


Trinity Term 32 & 33 Geo. 2. 


leaſt as much propriety, faid of this under-theriff in the pre- 


ſent inſtance, ** 
« gem regnare. 


* 


Y 


that ce in ie Wait, n 


66 true intent gal meaning of this ac. Si and hands 
« ought to be put in AND FARROvGn lor remain 
« ſo p lu the whole time.” aps. wy 


Mr. Beardmore does not ſwear that he e ever das a  leptence 
executed in this manner: nor do his 2Midavits ſpecify any in- 
ſtance of it. He inquired into the manner of executing the 
ſentence, only in order to elude it : NQ man could doubt how 

it ought to be executed. 


I think his _ makes his 2 vorls rather than 


as it. 


* 


Therefore be was clearly of opinion with his lordſhip and 
the reſt, of bis brethren, © that the attachment Gould iflue 
64 n dir. Rear amore. | 


The WHOLE Coon cemented Mr, Attorney Ge- 
neral far bringing this complaint before them; as the honour 


and dignity of the Court, and the end and very 


5 


eſſence of 


juſtice were {o materially concerned i in the due and reg e 
execution of their ſentences 


e unanimouſly, rule for the attachment 


* 


made abſolute. 


On the Monday following, (vis. 12th February 1759,) the 


defendant appeared, and gave bail to anſwer interrogatories z 


and was ſworn to make true anſwer thereto. 


N. B. He HAD given nitice (c that he would. ebe in vol 
&« confeſs the contempt, and roy 
c ment of the Court,” But 


his counſel bein 
within the “ courſe of the Court; eſpecially as this . v. poſt, 
was not a mere fingle fact, but a 


ariſing from ſeveral circumſtances. 


nbmit directly to the judge 
is notice was withdrawn z 
ſatisfied that this cquld not be done 


A 


— * 


Lord MansriELD ſaid thay were certainly right 3 in vit 
crawing their ingended motion 


And Mr. Morton, or 1 for the defendant, ſaid 405 
this ſame thing was formerly attempted in Dr, Colebatche's 
Caſe (who —3 immediately have come in and ſubmitted 
to the judgment of the Court: ) but he was obliged to 5 
Examined upon interrogatories, 


K 3 


2 


1759. 
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Rex v. 


BRARn- 
And he expreſsly declared « « that, in order to execute the Mons. 
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under-ſheriff 
a3 this times 


*. 


erect upon the De 


1 Triolty Term 22 & 33 100 2. 
| The defendant accordingly gave bail, (himſelf i in 200 l. and 


each of his two ſureties in 100 7.) to appear and anſwer to 


interrogatories 3 and then was ſworn to make true anſwer 


to ſuch i interrogatories as ſhould be exhibited againſt him, 


And after having been examined, the interrogatories and 
examination were referred to me, as uſual: and I made 
my report. The examination was much to the ſame 


eſte as his defence wh bis affidavits. And the rule 


was as follows 


{2 127 next after the morrow of the A ee 
2. (26th May 1755.) 


Upon hearin report of James Burrow Eſq; coroner, 
| and 2 of this Fe Court, i it 4 adjudged by this Court, 
« That os. OO is in contempt :” it is thereupon or- 
dered “ That he be committed to the cuſtody of the marſhal 
& of the Marſhalſea' of this Court.” But by conſent of his 
Majeſty's Attorney General, it is ordered that the faid defend- 
ant be continued upon bis recognizance ; ; and that e the ſaid 
defendant do perſonally appear in this Court on the ſecond 
10 20 of next term, to receive the judgment of this Court. It 
18 further ordered that he the ſaid defendant o 
2 df ed out of the cuſtody of the ſaid marſhal. 


The defendant now. ſonally appearip ip Court urs 
2 to the laſt rule — er ; F een e „ pu | 


Mr. Juſt. DRxIsox pronounced the ee 
He firſt expatiated upon the offence. In doing which, be 


declared, that it was at the ſheriff's peril, to execute the 


rule of the Court in a proper manner; and that no one could 


poſlibly doubt that the ſuffering a groſs offener, an infam- 5 


ous Hbeller of the King and eee to ſtand in tniumphs 
th a ſervant holding an umbrella 
over his head, inſtead of ſtanding with his head in the pil- 
lory, by way of diſgrace and lydibrium, (which. is the intent 


of this kind of puniſhment,) was a highly improper and in- 
| fe efficient manner of Ws this rule of ne Court, | 


C ſentence upon . deſendank | 


* 


ens, for this his contempt, vx. 


To pay a fine of $0. 4 aki vel 
\- tody of the marſhal fox - months, and till the fine 
— 85 3 ti L ; Ft. ; 51 a 
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Rex ver}. Mayor and Jurates of Rye. 3 
E 5 | ueſday, 19th 
| Sin Richard Lloyd ſhewed cauſe why an attachment ſhould June 1 
not iſſue againſt the mayor AND jurates, for not returning Conſent to try 
a mandamus directed to them; commanding them ä to ad- right * 
« mit and ſwear Edwin Wardreper into To office of one MeL yd: | 
« of the jurates of that corporation; or to ſhew cauſe why and ae. | 
66 they refuſe to admit him,” | could not join 
| „ 8 1 LS in teturn to a 
His cauſe was, © that it was not poſſible for them jointly gag to fen, 
« to make any return at all.” For the mayor claims a ſole to admit and © 
and excluſive right to nominate this jurate; and the jurates ſwear a jurate, 
deny that the mayor has any ſuch ſole and excluſive right : | 
ſo that it is impoſſible for the mayor and jurate to in in any 
return; unleſs either the one or the other ſhould give ap the 
right which they inſiſt ypon. The jurates would return 
&« non fruit electus i” but the mayor refuſes to join in this re- 
turn; becauſe he ſays that the jurate i duly choſen; and 
the jurates can not force him to join in their return. There- 
fore it would be hard to puniſh the innocent promiſcuouſly 
with the guil . l 


Sir Richard was for the juratss ; and he offered to put the 
right into any method of trial: but he ſaid, they could not 
give up their franchiſe. . It may be tried, either upon a re- 
turn of ( non fuit electus, or upon a feigned iſſue, We are 
not perverſe and obſtinate; but lie under a real honeſt diffi- 
culty : we cannot pay obedience to the writ conſiſtently 
with our oaths, 9 __ | 


And an attachment will anſwer no end or purpoſe : for if 
an attachment ſhould go, and the defendants ſhould be exa- 
mined upon interrogatories, it would come out to be a mere 


* 


queſtion of RICHr. 


Note — The right claimed by the mayor was © to fill up 
© the vacancy of jurates happening during his year ge- 
10 nerally e but the jurates deny that the mayor has 
ſuch a right, generally ; though they admit that he has 
it upon the fragt day of his election; but not after- 
wards, (as they alledge,) 1 . | 


It ended in a rule by conſent, to try the right in a feigned 
iſſue, at the ſittings after this term, for Middleſex ; on the 
queſtion — Whether Edwin Wardroper was duly elected, 
or not ?” and further, that the books ſhall be inſpected, and 
copies taken, &c.z and the books themſelves produced at the 
trial, on proper notice, &c.; and that the party who ſhall pre- 


Vail, may be at liberty to enter up his judgment as of this term. 


. 


1, + See this 


Friday, 22d 


4 


Trinity Term 32 & 33 Geo. a. 


V. 6 Mod. 152. Domina Regina v. Chapman, late mayor 
of Bath : (7th point.) berb. 373. Caſe of New 7 
Ne v. Churchwardens and Overſeers of St. Chad's, H. 8 G. 2. 
„ eo hepartet in; Luca g. d fd 


* 
8 


Wedneſday, . 
2oth June 
1759. 


Priſoner's Cale, 


— 


the act for : | . " | * 
the relief of é the late Act of 2 G. 2. c. 22. (for the felief of inſolvent 
debt- « debtors with reſpect to the impriſonment of their perſons) 


but that they are within the proviſion of the new act.“ 
And the Court declared to thoſe now preſent in Court, 


* 32 G. 2. co That they muſt immediateh give notice purſuant to the'® new. 
* . act: for that this new act requires 14 days notice; and 


there are only 14 days of the term now remaining. 


Mr. Juſt. De150n obſerved that the judges came to a like 
reſolution upon the expiration of the former act, as they are 


come to now, LV. ante 747, 748. 


« pr 


Note—That act of 2 G. 2. c. 22, was a temporary act; 


which was explained and amended by an act of 3 G. 2. 
6.27, and continued by 8 G. 2. c. 24. and 14 C. 2. c. 34, 
| | (which perpetuates the clauſe of ſetting F mutual debts 
e rRomg one againſt the other 3) and again amended and. conti. 
wal debts, 


and theſe acts nued by 29 G. 2. c. 28. until the fir day of June 1759. 
of 2&8 G. 8o that #his act expired on the 1} of June. But the late 


2. and alſo 
that of 8, 9 
e. Its 


901. Young v. Diego Arines. 132 G. 3. c. 28. : 


Rex ver. Robert Robinſon, Clerk, 


June 1759. 


Indictment lies THIS was a motion in arreſt of judgment, u n an IN- 


for diſobedi- | a.” | — 
ence to an or- 4 N againſt the defendant for r ng 10 obey 


der of ſeſſions, ©” order of the general quarter Sofeons for: the, county. of 


Stafford, made upon him for his keeping and maintaining 


James and Peter Robinſon his two infant grand-children : 
n 1 the breach was laid according to 43 Vlin. 6. 


0 4 * 
1 o 4 * © £ ” þ 4 + 1 
, ; v _ - = « - 1 * * — : 92 
8 y » — 
» * o , . g 
1 4 1 : | 
P <8 . % i g 
1 * 


Wees er I ORD MAxNsFIEID declared, it was the opinion of all the 
. N L Judges, upon a conſultation had amongſt them, That 


ce being expired, 3 further can be done upon that act: 


nued by 21 G. 2. c. 33. and finally revived and conti- 


act of | laſt ſeſſion, does not coMMENCE till the 15th of 

| the ſame June. Conſequently, there is a cHASu of 

88. moſt fully, 14 days, : P 

clearly and ſatisfaorily explained by Lord Mansfield, poſt 28th November 1759. pac - 
Ty * 1 N. a 25 4 1 2 4 


Trinity Term 32 & 33 Geo 2. 


The indictment recites an order of ſeſſions made on the 
11th of January 1757, 30 G. 2. directing “ That the 
« defendant, Robert Robinſon thould, from the date th * 
« weekly. and every week pay or cauſe to be paid, untg. the 
« oyerſcer af the poor of che paviſn of Matenſal ſor the 


« time Gs the ſum of 2.5, for the relief ang maintenance 
« of his ſaid, grand- child Zames Robinſon z and the like ſum 


of 2 4. for, the. relief and maintenance of his ſaid grand» 50 
EEC ̃ OU 
« ments until further order.” With which order the defend - 2 of ſub» _ 
ant was duly and legally ſerved, on 21ſt of the ſame January. co — 5 the ; 
1 a I . j "IN, 4 ' £2 J t ri 
And the charge is, That the defendant not regarding the the ability of 
te ſaid order, nor the laws and flatutes of this realm, relating to — grandfa- 
« the relief of the poor of this kingdom, did not on 21. Ja- tai em 
* auary 30 G. 2, nor hath ſince the date of the ſaid order, and other 
« weekly and every week, or otherwiſe howſoever, paid er proper foun. 
* cauſed to be paid unto the. overſeer of the poor of the ſaid dations for 
e pariſh of Waterfal for the time being, either the ſaid ſum 2 3 
« of 25. for the relief and maintenance of the ſaid James Rix, the facts 
« binſon, or the like ſum of 2 5. for the relief and mainte- were, by 
« nance of the ſaid Peter Robinſon, or any part of either of per evidence, 
& the ſaid ſums; nor hath he the ſaid Robert Robinſon, at made to ap- 
& any time or times from or fince the date of the faid order, Faſtices _ 
« relieved, maintained, or provided for them the ſaid K. Seſſions. 
« or P. R. or either of them, according to law ; but he the 
ec ſaid. R. R. upon the ſaid 21ſt day of January 30 G. 2, and 
« continually. afterwards, until the day of the taking 
„ inquiſition, unlawfully, wilfully, obſtinately, and con- 
« temptuouſly did, and yet doth megle# and ref 2 to pay, or 
6 cauſe to be paid unto the overſeer of the poor of the ſaid 
c pariſh of . 2 for the time being, weekly and every 
«& week from the date of the ſaid order, the faid ſeveral and 
« reſpeCtive ſums abovementioned, contrary to the purport 
« and direction of the ſaid order, and in manifeſt breach 
“ and contempt of the ſame; to the great damage of the 
« inhabitants of the ſaid pariſh of Waterfal, to the evil and 
c pernicious example of all others in the like caſe offending z 
« and alſo againſt the peace of our ſaid Lord the King, his 
ie crown and dignity,” | wk 2187 Pers wd 


g The indictment was found a a quarter ſeſſions bolden the 
12th of Fuly 31 G. 2. The defendant had been convicted 


£ 


ppon it; and judgment ſigned, as pH. pa. g-. 


on Monday 5th February 1759, Mr. Morten moved in 
qrreſt of judgment= -» 0 to 
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For Trinity Term 32 & 33 Geo. 2, 


W © - i ſection 1ith of 43 E A — a very fum % me- 


' Rex v. Ro- thod of ng we alty. Therefore it is not indi9- 
BinzON, alle. 6 Med. 86. Watfor's Caſe, and Cafiles Caſe; and Cre. 


Clerk. Fac. 643. e Caſe: both which caſes are expreſs, that 
Objection. where a ſtatute creates a NEW offence, and gives a particu- 


cc Jar penalty, the party ſhall not be puniſhed by indictment. 


kit Þ. * Upon pain that every one of them ſhall forfeit 20s, for 


Wo IE. month which they ſhall fail therein :” and the 
27 rſt Obi, T1th ſection directs how that forfeiture ſhall be levied 


LOW and employed, 


But it being litigated by the other ſide, previouſly to their | 
ſhewing cauſe, Whether the motion in arreſt of Judgment 


F wag made WITHIN time; 


The ſecondary certified, (on Thurſday the 3d of If 
laſt.) And « 4 | 123 day N 


The Coon then held, (notwithſtanding the caſe in 


1 Salk. 78. The Queen v. Darby, which ſeems contrary,). 


c That a motion in arreſt of judgment may be made (on 
& the crown (ide) at ANY Zime BEFORE SENTENCE pronounced. 
For that the judgment ſigned in the office is only an interli- 
cutory judgment; and the award * quod row is only 

to bring the defendant in, to receive the final judgment or 

' ſentence of the Court; but is not the final judgment itſelf, 


They obſerved that the judgment in Darby's Caſe, in Sal- 
Leld 78. is there ſaid to be a “ capiatur pro fine ;” and the 


capias there iſſued might poſſibly be for the fine, after a final 


judgment, 


As to the objection in arreſt of judgment, it was for the 


preſent, Adjourned. 


On the Monday following, Mr. Afton, ſupported by Mr, 


Gilbert, ſhewed cauſe why the judgment againſt the defend - 
ant ſhould not be arreſted, 7 _ | __ 


They did not diſpute the rule laid down in Caftles Caſe z 
but denied that here war a particular penalty preſcribed by 
this act of 43 Eliz. c. 2,4 7. And cited 2 Hawk. P. C. 
r. 25.5 4. pa. 211. from whence they endeavoured to prove 
that an inditment is not excluded unleſs it be ſo particularly 


expreſſed in the act of parliament. - 


They urged, that an indictment is the proper remedy for diſ- 
obeying an order of ſeſſions. And in the preſent inſtance, they 


laid, the remedy given by the act of 43 Eliz. is inadequate : 2 


7 


Trinity Term 32 & 33 Geo. 2. 

' the child may die within the month; and the forfeiture is 
only 205, for every month that they ſhall fail, Another rea- 
ſon why an indictment is not excluded, is becauſe if the party 
liable thould remove out of the _ the remedy given by the 
ſtatute would be of 10 gfe. d here, the defendant in 
fact did remove out of the country. They remarked that 


the Caſe in 5 Mod. 329. and 2 Salk. 474. S. C. Rex v. Tur 


nock or Turner was exactly ſuch an indictment as this: and 

no ſuch objection was there made; but it was quaſhed 

upon one of quite another kind (namely, the omiſſion of the 
word ©« quarteriali.“) TO OPS ah: | 


Phe of * Rex v. Davit, N. 28 G. 2. B. R. proves, 
« that an jndiQtment will lie, where the remedy is not ade- 
« quate (That was an indiftment againſt a pariſh officer, 
for refuſing to receive a pauper regularly ſent to his pa- 
riſh.) Rex v, Boys, f P. 26 C. 2. 1753. B. R. proves the 
ek F 


And here is no particular mode preſcribed how the pe- 
palty is to be © levied. And the forfeiture is not given by 
way of execution; but in the nature of a neu judgment. Here 
is no remedy at all given, in caſe the diſobedience be in 
non-payment for three weeks; being only ſo much per month. 


1759. 
— : 


Rex v. | 
Rop1nson, 


. V. poſt. $03, 
S, C. cited Ki, 
large, 


+ V. poſt. 305. 
8. Cf cited at 


large. 


T V. \Jnrth, 
which dire&s 
it to be © le- 
vied by diſtreſs 
and ſale; or, 
in defect there» 


of, the offender to he committed without bail or mainprize, till the forfeiture ſhall be 


ſatisfied and paid." 


2 Hales H. P. C. 171. ſays © That if there be a prohibi- 
te zory clauſe, an indictment will lie, upon the probibiter 
* clauſe 5.“ gs | Us; 


An indictment (it muft be agreed) would not lie vrox 
the flatute ; becauſe it gives a particular remedy. But yet the 
ſtatute does NOT TAKE away the common la remedy : and 
the rather, as this remedy, preſcribed by the act, ir not an 
efectual and adequate one. 9 5 | 


This is an indictment at common law, for diſobeying an order, 
F ſeſſions 5 not an indictment pon the ſlatute, for this PARTI 
CULAR &ffence, : wks 


Mr. Morton contra, in reply, cited 7 Co. 36. a. where it is 
ſaid, „ That an act of parliament which gives a penalty, 
« ought only to; be followed, in the proſecution and 

e levying of it,“ i 42:4 


And this ack ſpecifies the remedy, as well as makes the 
offence. This is a ſummary law; and is directory, © to pay 
& ſuch a ſum as the Juſtices ſhall aſſeſs. And the remedy ts 
adequate. 'The defendant does not appear to be removed out 
of the county : this is mw aſſerted, not proved. As to the 


mall 


S But ſee the 
next clauſe in 
the ſame 
book “ That 
if the act be not 
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1759. 
Rex v. 


Rosix so, 
„ 


v. 57K 11. 


: 
7 


; 2 1 11 8 "© 3 OS 10 5 $0 T865 2 * FW. 
The Court having taken ſome time to conſider it, 


Trinity Term 32 & 33 Geo. 2. 
ſmall ſpace of tame within N no penalty at all is in- 
4 


compliance with the order. 
4 e e ks C! Ai. 


e eee en , een ene e ne 

Lord MaxsEETD now delivered their opinion. 
b "RE VE an ; : WET Or 4 8 ag . #7 74 eo; x | 3 SEE 4 i 
The objection to this indictment is, * That the offence is, 
cc NoT indifable; becauſe the act of parliament has * pointed 


&« out a particular puniſhment and a ſpeciſio methad of recover- 
« ing the penalty which it inflict s. 


The rule is certain, & That where à ſtatute cxRATESs a 
& new. offence, by prohibiting and making unlawful any thing 
„ * 


43 +5 


ce which war lawful before; and appoints a ſpecific 


cc againſt ſuch new offence (not antecedently unlawful,) by 


4e a particular. ſanctian and particular method of proceeding, t 


cc particular metbodof proceedingmuſt be purſued, andnoother.” 


And this is the reſolution, in Cafk's Calc, Cro. Jac. Gag. 


But where the offence was antecedent! puniſhable by 2 
common-law proceeding, and a ſtatute preſcribes a particular 


- remedy by a ſummary proceeding ; there, eirher method may 


+ The 34 
Point of it. 


— 


be purſued, and the proſecutor is at liberty to proceed either 


at common law, or in the method preſcribed by the ſtatute; 


becauſe there the ſanction is CUMULATIVE, and does not ex- 
clude the common law puniſhment. 1 Salk 45. Stephens v. 
Watſon, was a reſolution upon theſe principles : in that caſe, 
+ keeping an alehouſe without licence was held to be nt in- 
ditable, becauſe it was no offence at common law; and the 
ſtatute which males it an offence, has made it puniſhable in 


another manner. 


There was a Caſe in this Court in M. 28 G. 2. Rex v. Da- 


uit, in arreſt of judgment upon an indiftment againft the 
defendant, overſeer of the poor of the pariſh, of St. Peter ad 
Fineula within the — of the Tower of London, for refuſing 
to receive and provide for Hannah Gothridge, a pauper re- 
moved to that pariſh by an order of two juſtices made by vir- 
tue of 13, 14 C. 2. c. 12. by which act the juſtices are im- 


powered to remove a pauper to the place of his laſt legal 


ſettlement. But there is no proviſion by hat act, to puniſh 
the officer, in caſe he refuſes to RECEIVE the pauper; ſo that 
the only remedy was at common law, to indi him. Afﬀter- 
wards, by 3, 4 W. & M. c. 11. it is enacted, that if an 
officer refuſe to receive a perſon removed by an order of twq 
juſtices, he ſhall forfeit 54%. to be recovered in a ſummary 


5 Way. 


* 


curred, dl there is a month's,negleR : it was not the ncen- 


Trinity Term 32 & 33 Ged. 2. 204 
way.—Tt was objected, * that this was a matter not indicrab le, 759. 

« becauſe'it was a new offence created, and a particular method ___ 

« appointed by this laſt-mentioned act.“ On the other hand Rex v. 
jt was ſaid, That notwithſtanding the remedy given by Rebxseom, 
« the laſt- mentioned act, the edmmen-daw remedy, by Clerk. 
« indictment, remaint; and the officer of the poor may 

« be proceeded againſt, either way. The Court Held the 
offence to be INDICTABLE; and diſcharged the rule to thew 
cauſe why the judgment ſhould not be arrefted : for they 
held the offence to have been indictable after the act of 
13, 14 C. 2 c. 12. and — not a hew offence origi- 


1 V. Rex v. 


nally created by the 3, 4 W. & M. c. 114. 
"OT by 3 | 5 Baya or 
So, in the preſent caſe, a remedy exiſted before the ſtatute (75? 3 IF 


of 42 Elia. for diſobedience to un order of ſefſions is an offence 2d july 17 59. 
ä common law. Here, the relief is to be aſſeſſed _ 2 832. 
and directed by order of ont: and a particular proceeding, 2 like deter- 
in a . 9 erbed by the act, as a — A 

ſanction and method of puniſhment, in cafe of failure. But ; 
it is to be preſumed, that the legiſlature then łπ⁰,⁰]¾ and con. 
ſidered « that diſobedience to an oriler of Jefſtons wus an offence 
« indictable at — law.” 80 that k# oe have — 
that there ſhould be, and there actually are, Two remedies 
in the preſent caſe : one, to proceed by way of 1 
diſobeying the order, where tlie weekly payment is neglected 
or refuſed to be made; the other, to difrain for the 205. 


o 


| penalty, after the expiration of the month. 


The former method has been taken, in the prefent caſe : 
and there is no doubt but that an indictment WILL. LIE for 


- 


But + notwithſtanding that here are ty remedies given ; + v. poſt, 
yet it would be extremely 'oÞPRESSIVE to take the remedy by accord. 
indictment, if there are no circumſtances which ohffruct the 
proceeding in the ſhorter way of ſummary remedy* this would 

indeed be very wrong and unreaſonable, where the ſummary 

remedy can be put in practice. | 


But in ſome caſes it may be impructicable to proceed in the 
ſummary method, by way of diſtreſs : as if the party upon 
whom the order is made be gone out of the county (which 
is ſaid to be the caſe here ;) in which caſe, the penalty can- 
not be levied by diffreſs and ſale, nor the offender committed 
by the juſtices. Gy E 
And there may alſo be a diſobedience to the order &yen be- 
Fore the month is out: and the forfeiture is only 205. for every 
month which they ſhall fail. However, that would be 7 


ſevere, 


og 
1759. 
ed an. 


Rex v. 
RoBings0Ns: 
Gaar... 


* V. 54. 

- which directs 
the method of 
enforcing 
them to ac- 
count and to 


8 


+ v. ante 802. 


pired— 


Trinity Term 32 & 33 G. 2. 
ſevere, to indict for diſobedience to the order, with ſach. 
very great haſte as not to wait till che month ſhould be ex- 


Porn ©. 74 


By 43 Elz. 4 2 f 4 it is enatted, ©. That the old 


t church-wardens and overſeers thall account for the money 


cc in their hands, and ſhall pay over the balance to the 
ct church. wardens and overſeers, upon pain * of forfeiting 205. 


4 for each default.” Yet there was a Caſe in F. 20 G. 2. 


B. R. Rex v. Bill, where two overſeers were indicted for not 


obeying an order of ſeſſions whereby they were ordered to 


pay over the balance of their accounts to the new church- 
wardens and oyerſcers. | e 

n the Caſe that has been + mentioned of Res v. Box 
Trin. 27, 28 G. 2. B. R. there was no other,remedy but by 


/ , way of indictment. It was an indictment before the juſtices 
of the liberty of Sr. Albans for not obeying an order of ſeſſions 


IV. $ 4th, 
CV. J id. 


whereby the defendant was ordered to pay the coſts of an 
appeal againſt a poor rate, which by 17 G. 2. c. 38. 4 is to 
be recovered in the ſame manner as coſts upon an appeal 
againſt an order of removal; which by 8, 9 V. 3. c. 30. f are 
recoverable by diſtreſs and ſale (or commitment where no 
diſtreſs is to be had,) where the party lives out of the juriſ- 
dition (by warrant of ſome juſtice of peace for the place 
where the party inhabits :) but i the party lives wrrhix the 


juriſdiction, (which Boy did,) there is no other remedy but by 


way of indiftment. And on demurrer, judgment was given 


for the king. 


So that the caſe ſeems to be exactiy parallel and in point 
with the preſent caſe; For that was a ciſe where the ſum- 
mary method could not be uſed 5 becauſe the defendant in- 
habited within the juriſdiction; and the ſummary remedy is 
bey only againſt ſuch as live out of the juriſdiction: ſo that 


- ly lay. 


The true rule of dj/fin#iom feems to be, That where the 
offence intended to be guarded againſt by a ſtatute, was pu- 
ni/bable BEFORE the making of ſuch ſtatute preſcribing a parti» 


cular method of puniſhing it, there ſuch particular remedy 


is CUMULATIVE, and does net take away the former remedy : 
but where the ſtatute only enacts © That the doing any act 
« NOT PUNISHABLE BEFORE, ſhall for the future be puniſh» 
« able in ſuch and ſuch a particular manner,” zhere it is ne- 
ceſſary that ſuch particular method, by ſuch act prefcribed, 


muft be Jpecificall purſued; and not the common-law method 


of an i il ment. 


we 


- 


e particular remedy failed; and an indictment conſequent» 


Trinity Tem 32 & 3 Ged. 2 
We are all of opinion, 


That the judgment ought * xo to be arreſted : 
and therefore the rule mult be diſcharged, 


v. poſt pa, $36, Rex v, -Boyal (3 a gn: in tht c 8. P, 


8. 


Rex 125 Robert Parnell. 
PHE defendant ſtood convicted of a very groſs, tiled 


*% 


corrupt, and wilful pzRJuRY, in certain articles of the P**<* 


peace exhibited by him, upon oath, againſt Sir Thomas Allen 
and his ſervants ; for which perjury he had, ſome time ago, 
been committed in Court, voluntarily y ap 

there, to complain of diffculties which he pretended to 
meet with, in obtaining proceſs upon his articles : which 


articles were very expreſs and poſitive 5 and, by the courſe of 


the Court, muſt have been looked upon by the Court, to be 
true; according to the declared W N of the Court in 


y Lord and * Vane Caſe. 


x But, upon this man's ſubſequent cali as above, and 
upon reading the affidavits offered by Sir Thomas. and his 
ſervants and others, in anſwer to that complaint, it appeared 
manifeſtly to the Court to be a ITS voluntary, and 


groſs perjury. 


E Whereupon, the Court not only rejected his complaine; 
and fayed proceſs againſt the — but alſo committed 
the complainant for perjury ; taking a recognizance from the 
defendant's clerk in Court « to proſecute him for the po: 


« jury.” 


Which perjury being! afterwards fully proved upon bim ad 
the trial, the ſentence now pronounced upon him was 


To be ſet in and upon the pillory at Charing-craſs (on 16th 


July next) for one hour; and to be TRANSPORTED for 
ſeven years, 


Note He appeared, FER a the whole bf this tranſs 
action, to be a very malicious, dangerous fellow. 


5 


Aſtley, 


806 
1759. 
— 


RRx v. 
OBINSO 
Clerk, 128 


accord. 


Saturday, i 
June 1759. 


Articles of . | 
a ate 
ing malicious 
and untrue, 
court pgs 
proceſs on 
them, and 
committed the 
exhibitant for 
+ 1 — Ld. 
VifcountVaneg 
Hil. 17 G. 2s 


1743- B. R. 
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Tueſday, «6h Aſtley, Bart. ven Lounge, Eſq. | 
4 | Tr. 32, 33 G. 2. Ret b 25. 3 


o 
; 


Action for li- HIS was an action upon the caſe, for ſpeaking and 


bellous words, 


publiſhing defamatory, falſe, malicious, and libellous 


. words, of and concerning the plaintiff Sir John Aſtley. 
court of juſ- | | 


tice, in a The plaintiff, after premiſing (as uſual) the innocence and 
integrity of his character, good manners, 'W'c. ſets out in 


defenceagainſt hig declaration, That the defendant being one of the Juſtices 


5 2 — of Peace for the county of Wilts, and having refuſed to grant 


a licence to one Hen for the keeping of a public inn 
and ale-houſe in — the county of Vilis aforeſaid ; 
application was made to this Court concerning the ſaid re- 
fuſal: and bn that application, Sir John Aſtley, the plaintiff, 
made an affidavit in writing, and upon oath, which une 
produced and read before the faid Court, of certain matters 


court, will 
not lie. 
? V. ante ja. 


$56. 56 Is ' 


1 and things relating to the faid refuſal; and alledges that the 


had ſworn the ſame with great truth and N That 
the defendant maliciouſly intending to ſcandalize Sir John, 

Sr. on the 1ſt of Septeniber 1757, at the oity of Landon, 

in à certain diſcourſe with divers ſubjects of this realm con- 

cerning the ſaid Sir n and his affidavit aforeſaid, falſely 

and maliciouſly sroxk und PUBLISHED to thoſe ſuhjects the 

following falſe, defamatory, and malicious wordg, wiz. © Sir 

« John Aſtley, in his aſſidavit, hath swoRN FALSELY 3 and I 

ce have prbved to the Court the contrary of what Sir John 

ic hath Twotn. Sir %u hath a great eſtate: but T'would 

ic not, for his whole eſtate, have fworn as he did.“ And 

in another diſcoufſe on the fame day, Sc. with divers 

other ſubjects, the defendant maliciouſly intending as afore- 

ſaid, maliciouſly, and falſely, c. publiſhed the following 

words, via. Bir hn is FORSWORN;” (meaning that the 

+ Here, the 
words are laid, in truth and in fact, he the ſaid Sir Jobn had not in his faid 


1 affidavit, nor in any part thereof, ſworn falſely, nor ever was 


ners, as to the guilty of any perjury whatſoever. id 
phraſe and ex- malicious, falſe, and ſcandalous words, c. he the ſaid 
e but Sir J. A. hath been grievouſſy injured, &c. : 
without any i | | | | 
material * of import: as, „ Sir J. A. hath ſworn falſely; Sir John hath 2 
„ great eſtate; but, for his whole eſtate, I -would not have fworn as he ath done. 


Again, „Sir J. A. in his affidavit, hath ſworn falſely; and I have proved to the 


« court the contrary, Sir John hath a great eſtats; but, for his whole eſtate, I would 


& not have ſworn as he did.” Again, ** Sir J. A. hath ſworn falſely z and I have 


« proved the contrary.” Laſtly, Sir John Altley is forſworn.“ 


bd 


Then 


ſaid Sir h Aſtley had been guilty of perjury.) + Whereas 


By reaſon of which ſaid 


Trinity Term 32 & 33 Geo. 2. gos 
Then the declaration proceeds, to this effect, viz. 17 59. 
And whereas, whilſt the aforeſaid application to the Court AsrI Ex, 

of our ſaid Lord the King before the King himſelf, concern- Bart. v. 
ing the ſaid refuſal of the ſaid Edward Younge to grant a Voux ox. 
licence, was depending in the ſaid Court, and before the | 
publication of the libel herein after mentioned, to wit, &c. 
the ſaid Sir 7% had made and exhibited his affidavit as 
aforeſaid, and been ſworn to it, c.; nevertheleſs, the de- 
fendant, well knowing the premiſes, but again contriving 
and malicioufly intending to vilify and aſperſe the reputation 
and character of the ſaid Sir Jobn, and to bring him into 
very great infamy and diſgrace, afterwards, viz. on 24th 
January 1758, did wickedly and maliciouſly make, exhibit, 
and publiſh to the ſarhe Court of our Lord the King before the 
King himſelf, a certain malicious, falſe, and ſcandalous L1BEL, 
contained in @ certain AFFIDAVIT in writing of him the ſaid 
Edward, concerning (amongſt other things) the ſaid Sir 70h 
Afley and his affidavit aforeſaid; in which affidavit of the ſaid d- 
ward Youngetherewere and are contained (amongſt otherthings) 
certain fai/e, fralicious, and ſcandalous matters concerning the 
ſaid Sir Fohn and his aforefaid affidavit, according to the te- 
nor following, viz. © And moreover he” (meaning the ſaid : 
Edward Younge ) sc ſhould have thought himſelf deſerving 
« of all which Sir John A/tley hath so FALSELY SWORN 
« againſt him, if the fear of any power upon earth could 
« have moved him to act judicially againſt his judgment z"? 
as by the ſaid affidavit of the ſaid Edward, remaining affiled 
of record in the ſaid Court, c. more fully appears. Where- 
as in truth and in fact, he the ſaid Sir Jahn Aſtley did not, 
in or by his ſaid affidavit, ſwear any thing falſely againſt the 
ſaid Edward, nor ever was guilty of any perjury or falſe 
ſwearing whatſoever. By reaſon of which making, exhi- a 
biting, and publiſhing of the ſaid malicious, falſe, and 
ſcandalous libel ſo publiſhed by the ſaid Edward Younge as 
aſoreſaid, the ſaid Sir Fobn is very much injured in his cha- 
rafter, c.; to the damage of the ſaid Sir John of 5000/. 
And thereupon he brings his ſuit, &c. * EF 


The defendant (having obtained leave to plead double) Plea, 
_ firſt pleads ©« Not guilty,” to the whole declaration: and 
iſſue is joined thereupo EO ol 


Then for further plea to the ſecond count, the defendant, 
ſetting forth the complaint made againſt him, as above, 
- juſtifies, That he made ſuch AFPIpAvTT as in the ſaid 2d 
count is mentioned, in his owN "DEFENCE againſt the faid 
complaint made to this Court againſt him for his refuſal to 
grant ſuch licence, and in anſwer thereto, and to the ſaid 

Vol. IL L _ affidavit 
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89 Trinity Term 32 & 33 Geo. 2. 
1 7 59. affidavit of the ſaid Sir John ſo made to ſupport, corroboe | 
rate, and ſtrengthen the ſame complaint as aforeſaid. | 


ASTLEY, , 2 El K 
Bard v. The plaintiff demurred generally to the defendant's plea to 
vVou nog. the laſt count: and the defendant joined in demurrer. 


Mr. Serj. Davy argued this demurrer, for the plaintiff— 
The plea, he ſaid, was inſufficient. For it admits the charge 
of making the affidavit maliciouſly, and with intent to aſperſe 
the character of Sir John Aſtley: and the defendant juſtifies 
it, not as being true, but only as being made in anſwer to a 

complaint ſupported by Sir John's affidavit; but does not 
alledge it to be a NECESSARY part of his defence. And every 
thing muſt be taken moſt ſtrongly againſt the party plead- 
ing. Therefore it muſt here be taken, “ that it was Nor 
&« a neceſſary part of his defence.“ | 


And this is a libel, undoubtedly. 


Lord MansFiELD—Shew that a matter given Id EVIDENCE. 
in a COURT OF JUSTICE, may be proſecuted in a civil 
action as a LIBEL. The Court, indeed, before which 

| ſuch evidence is given, may cenſure it. 


Serj. Davy—T will prove it; (1K) from authorities ; (2dly) 
from the regſon of the thing. : , | l 


| Firſt—He cited, as authorities, that (as he ſaid) would 
*Sed v. poſt, * prove it, 4 Co. 14. ö. Pl. 3. Buckley v. . ood ; and 1 Haul. 
310. HP. C. 194, 195. where Hawkins offers his own private opi- 
nion, and a very juſt and reaſonable one.) 


Secondly—It would be moſt highly inconvenient, if it was 
otherwiſe. For any man's character might be cruelly in- 
jured by ſuch an artifice as this: and if he could not be pro- 


tected by legal methods, he might (as in a ſtate of nature T7 

be driven to revenge HIMSELF. . It is very ſeldom, that the | 
5 Court, before whom ſuch an affidavit is wantonly and mali- m_ 
ciouſly exhibited, interfere by their cenſure. Ts, upon 

ve ; | : ö ; ; 4 
This is an abſolute, direct and unproyoked charge of rER- k Bo. 
JURY : 'tis a LIBEL, in the form of an affidavit. Recrimina- . bir 

tion does not at all ferve to ſhew innocence. This was not 

| done to defend himſelf, but to a$PERSk Sir Fohn. 1 
And the plea is no anſtber to the matter charged in the de- wa 
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claration. He 1s charged with meaning and intending to acr 
cuſe Sir 8 of perjury :- and he does net deny it. This is 2 j 
matter of fac; which he xught to have anſwered. 94 

| | . 


Trinity Term 3a & 33 Geo. 2, 


The plea admits, © that this ara LIBEL:” and the truth 


of a libel can not be juftificd. 


Mr. Winm, contra, was beginning to argue the caſe, on 
behalf of the defendant. | 125 a 


But Lord MansFIELD told him, it was unneceſſary for 
him to ſpeak to it; as the matter was ſo plain. 


Here was a charge againſt the defendant in a court of juſtice, 
made pon oath, and ſupported by an athdavit of Sir J. A. 
and in the affidavit of the defendant in anfever to this com- 
plaint, he mentions the charge upon him, and denies it, 
with this coneluſion of calling it «© what Sir Jahn Aſtley 
de has fo FALSELY ſwworri — him.” | | | 


Now in diſpute in a court of juſtice, pon oath : 


where one by afadavit charges a thing, and the other by affidavit 


denies it; the caſe is ordinarily much the fame (in effect) with 


the preſent z and each party might bring a civil action againſt 


the other: for it too often happens, that the affidavits and 


evidence are; in terms, DIRECTLY OPPOSITE to each other. 


As to the authorities cited, the former is not applicable to 
this Caſe z and the latter even leſſens the authority of the 
former: and though there = be a good deal of ſenſe, per- 
haps, in the opinion of Hawkins, yet neither of theſe two 


authorities relate to giving evidence, nor to a Court that has 


Juriſdiction. 


And as to the reaſon of the thing—There can be no scAx- 
DAL, if the allegation is material > and if it is not, the Court 
before whom the indignity is committed by immaterial ſcandal, 
may order ſatisfafion, and expunge it out of the record, if it 
be upon record. : | 


This that is now under our conſideration, aroſe upon the 
very point in queſtion : it is not a collateral recrimination. And 


nothing is more common than to uſe the word © UNTRULY” 


upon theſe occaſions, viz. © as the adverſe party has untruly 
&« ſworn : which is much the ſame thing as the expreſſion 
here uſed, „ which Sir J. A. hath ſo fa//zly ſworn againſt 


& him.“ 


In the Caſe of Lale v. King, 1 Saund. 131. The matter 
charged as the foundation of that action (which was an action 
upon the caſe for printing and publiſhing a ſcandalous libel 

5 the plaintiff,) was contained in a petition to a committee 
of parliament for grievances, exhibited in a court of juſtice, 

It was agreed, „That no action lay for exhibiting the peti- 
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' ASTLEY, 


Bart. v. 


 YounGE, 


are all of us clear in the ſame opinion. 5 


Trinity Term 32 & 33 Geo. 2. 
« tion (which was lawful), although the matter contained in 
« it was falſe and ſcandalous ; BECAUSE it was in a ſummary 


C court of juſtice, and before thoſe who had power to ex- 


9 - 


c amine whether it was true or falſe :” and judgment was 
given for the defendant upon this point, “ that it was the 
ec order and courſe of proceeding in parliament, to print and 
de deliver copies, &.; of which the Court ought to take 
6 judicial notice.” | IL | | 


There is another caſey which is vaſtly ſtronger z vz. 1 Re. 
Abr. 87. title “Action ſur Caſe,” letter M. 1 4. In an action 
upon the caſe by A. againſt B. the plaintiff declares, that he 
took his oath in this Court of B. R. againſt B. of certain 
matters, to bind him CB.) to his good behaviour: and there- 
upon B. then ſaid, falſely and maliciouſly, intending to 
ſcandalize the plaintiff, in the hearing of the juſtices and 
officers of the — and others, there being, © THERE IS 
ce NOT A WORD TRUE IN THAT AFFIDAVIT 3 and I will prove 
ce it by 40 witneſſes,” It was holden, „ that the action was 


ct NOT maintainable : for the anſwer which B. made to the 


4 ſaid affidavit was a ſigſtification in law, and ſpoken only id 
«© DEFENCE of himſelf; and that in a LEGAL and JUDICIAL way, 
« (in as much as he ſaid he would prove it by 40 witneſſes.) 


As to the worde, that caſe is quite parallel tõ the preſent : 


and they were only ſpoken in his own defence, and by way of 


Juſtification in law, and in a legal and judicial way, in anſwer 
to a complaint made againſt him to the Court. So here the 
defendant's afhdavit is in defence to a complaint againſt him; 
which complaint was ſupported by the affidavit of the preſent 
Plaintiff Sir 7obn Aſtley: in anſwer to which affidavit of Sir 
John's, the defendant made the affidavit containing the 
words upon which the preſent action is grounded. 


This ought not to be made a matter of queſtion : and we 


And if the matter of fa# be juſtified, the epithets that the 
plaintiff has thrown into his declaration fall to the ground. 


As to the words ſpoken by the defendant our of court — 
there 18 a plea of Not guilty to that count. So that hat point 
is not now before us. | | 


* , 


This expreſſion was taken notice of by the Court, at the 


time when the .afhdavit was read; and diſapproved of indeed 
as to the word e falſely ;” which was thought too rough and 
_ roarſe an expreſſion, but yet was not judged to require 2 
formal CENSURE from the Court, 8 


Mr. 


Trinity Term 32 & 33 Geo. 2. 


Mr. Juſt. Dent$ox concurred with his lordſhip, and 
| 2 the matter to be extremely plain. 3 


As to the epithets and innuendas thiven into the declara- 
ration, they are immaterial ; 
is juſtified ; for if the matter is not t actionable, the manner is 


| of no cdalequence, 


Mr. Juſt. Foran concurred. 


Mr. Juſt. Wir or alſo coneurred; and added, That «i | 


caſe in 1 Ro. Abr. 87. Pl. 4. is in + Sir william Jones 431. 

and in || March 20. Pl. 45 : and in Sir William Fones the 
very word e fal/?” is made uſe of; le defendant. malitois> dit, 
« que ceo fuit FALSE affidavit ; et que 40. voilent jure 
«al contrarie.” 


Per 6 unanimouſly and dearly, | 
en for the" PRFENDANT: 


4 


Maud 0 Barnard. Sp 


= HE quiſtinn, upon the 3 of SERVING A WRIT, 
4 was „ Whether a writ returnable on ſuch a day can be 


« ſerved AFTER the Court i is riſen upon that day?“ 


This ſervice was at Recheſter'in Kent, about 8 6 (clock | in 
the ovine. 

To prove it n were * Cro. Elia. _ 1. 17 olley 
| v. Meſely, (ſub finem : ) c a writ may be executed on the 
* day o the return, becauſe the ſheriff may have it in Court, 
« to return.” 2 Salk. 626. Harvey v. Broad A writ 
« may be executed the DAY it is returnable z but not after.” 
6 Mod. 130. Parkins v. Woollaſton: The execution of a 
&« capias on the 85 of the . SEDENTE CURIA, is good: 
« /ecus, Nor.“ 


But Per Cu It muſt at leaſt be proved by the perfon 


whe objects to. the ſervice, « that the Court was up: for | 


otherwiſe, we will intend it to be regular. 


Lord Mamie Adj in the reaſon of, the thing, it is 
as impoſhble for the ſheriff to bring the defendant into 
Court before its riſing, as before the end of the day of its 
riſing, in all caſes where the diſtance is too great to bring 
him up within EITHER time: as in the preſent caſe, from 
Rocheſter, after 7 or 8 in the evening; which was the time 
when the proceſs was ſerved. | 


OS But, 


Bart. v. 


ſince the ſubſtantial fact itſelf You „ . 


* There call. 
ed Moulton 
and Clapham. 
+ There call- 
ed Boulton v. 
Clapham. 

[| There call- 
ed Molton v. 
Clapham, 


Friday, 29th 
June 1759. 


Writ may be 
ſerved at any 
time of the 
return day, 
although after 
riſing of the 
Court. 
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Trinity Treas 32 & 33 Geo. 2. 


| the 11 6. 2. Powell - v. Pugh, or He v. Powell ;\ Fg 


4 (eo turn, AFTER the riſing of the Court. 


It was Moſs 
v. Powell, Tr. Note There have been more e of the ſame 
kind, viz. In the Caſe of Weyburn v. Neale, M. 19 B. 2. 


Ir, 12 G. 2. 
See the note 


clow, 
8 pig that the defendant was ſerved with writ on the day. 


of the return, at eleven at night. And. it was ſworn 
““ that the Court was nat /itting upon that day at five 
« in the afternoon.” 
and upon ſhewing cauſe, the rule ( to ſhew cauſe 
« why the e be t aßde _ 
diſcharged. 


In the Caſe of Hall v. Gatton, H. 2 6, 2. B. K. The de 
fendant was ſerved on the 27th of November at ſeven in 


1745. B. R. Mr. Miller moved to ſta Ane 3 for 


(In fact, it roſe at t2v9 that day) 


proceſs was holden to be well ſerved on the a of the rea 


the evening : and the Court roſe that day at 2 bree. It 


was denied « to ſtay proceedings.” 


In the Cafe of Mos v. Powell, Tr, 11, 12 G. 2. B. R. 
The defendant was ſerved with a copy of the proceſs, 
between 7 and 8 in the evening of the day when the 
writ was returnable, after the Court was up. The 
Court held the writ to be well ſerved; and that the 
plaintiff had the whole day; and they, would nat . 
notice at what hour the Court roſe. 7 


Per Cur.'—The rule “ to ſhew cls ot the  proced 
dank way 


% ings in the n caſe N not PB 
DISCHARGED. Þ | 


{50 hat th pins nom fo} 


Oy mes 5 Symes, | 


Motion for-a prohibi tion to the Eccleſiaſtical Count, was 
denied by the whole Court; for that where the Ecele- 


Prohibition 
ſhall not be 


. ta to the Faſtical Court Th juriſtlictios (as in the . preſent cale . 


* had, ) and they have pronounced ſentence, the remedy mu 


having — be by, appeal; and not by way of prohibition : but if they pro- 

nounced ſen - ceed here they have no juriſcdlictiam at all; there a prohibition 

3 5 may be appliedifor, ofterfentence in the Ecclevaftical Court F 
a. 

Full 5 We. © 

chins, Clerk, They 

P. 1776. diftion of the Eccleſiaſtical Court: and they had al 


| Sen ſentence of eee 


were clear that the preſent caſe at within the 2 
r 


There- 


* 


Ta Term 32 & 33 Geo. 2. 


eref, ore they refuſed even jo e a rule to ſhew Auf; ; 
e as much 2 by d N 2 


fr wu 


Tg Was 1 on * vey a _ the 2 
as ſheriff a * Tiddleſex, for a falſe return, in return- 
ing ct ulld bona” to 2 Feri facias directing them to levy 
2050 1. debt, and 67. 105. damages, on the goods of ohn 
Debonaire, recovered againſt him by the n in the Court 


of Common Pleas, 


A ſpe cial caſe was ſettled and a reed ypon at the trial, 
[after 7 general ie pleaded); and à verdict was taken fot 
55 Eco LOT, 21 924. 100 55 es, e to the 9 


17 
o the Co 


It was Wan at . es ge * ee fue « out a bill 
of Middleſex ES 
turnable” off Pedneſday next after 3 weeks from the day of 
Eafter, That a precept was made out thereupon ; and the 


\©,** 


arty. ar the fame day. That being ſo under arreſt, on 
the ach of” the "ai May, 5 he Was charged with proceſs out 
bf th th cent © anden Pleas, at the Suit of om Foſeph So- 


mont: and w as the ſame day brought by habeas corpus, to 
Mr. Juſt. Chee 5 Chambers in Serjeants Inn, : and committed 


bo! the Fleet, charged with both atio on „ | 


That the plaintiff in Trinity Term 30, 31 0. 2. accord- 
55 b. ce courſe of the Court, obtained a judgment againſt 


the Court of Common ! . for 2000 /. debt, and 
and 6 J. 10 5, damages. | | | 
Phat on 14th June, a fieri facias thereupon iflued, at the 


laintiff's ſuit,” to the ſheriff of Middleſex, RETURNABLE 
Hoem the day of the Holy Trinity in 3 weeks, (which was the 
26th day of June) t and that on the 18th of the ſame month, 
the 4e 3 being ſheriff, zeab divers goods of the ſaid De- 


bondite, in execution, and levied thereout the clear ſum of 


292 J. 75, And that on the 5th day of November the de- 


(chdanta returned 8 BONA. — 


{ 3 13 


+; It why alſo ſtated, That the ſaid Debonaire was a trader 
within the intent of the ſeveral ſtatutes concerning bank- 
rupts; and that he remained in cuſtody, at the plaintiff's ſuit 
from the time of the F1RsT arref, (which was on the ſaid 
{- 

0 'y allow; ng : on which d day, he was diſcharged out of cu 
5 2 7 1 455 2 be plant” 4 fait, Is continued in cuſtedy, a as $0 
4 8 


not actually 


lain in priſon 


inſt Debonaire, on the 2d of May 1757, re- 


of May 1757, 2s. aforefaid,) UNTIL and uveoN the 2d of 


$14 
_—_ > 


1759. 
— | 


Mavup v. 
BARNARD. 
Saturday, 
zoth June 
1759. 
Nulla bona is 
a good return 
to fi. fa. ſued 
out againſt a 
trader's goods, 
returnable 
within two 
months, but 


returned till 
after he had 


two months, 
and thereby 
become bank» 
rupt. 
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| 81 I 5 "Trinity Term 32 3 33 Geo. 2. 3 

= 1 the faid Solomor?s. ſuit, until the '6th of the Tame c 
= 282. And that a commiſſion of bankruptcy, do the 5th day e re 
Cor ren - | faid July, was iſſued againſt the ſaid Fw neck and he was | 
1 Dpa E v. duluy declared a bankrupt, on the fame day: and on the 21ff day 6 
4 Briyczn of the ſame month, his effects were in due manner 3 gned, re! 
we ' . 8 ſub itted to the Court i is, © Whether | 
1 | cc upon the whole of this caſe, the plaintiff is intitle to 

WW a V recover againſt the defendants in this action 2%, 

A Mr. Afohurft for the phintif, 0 

= The queſtion is, Whether Debonaire's * in priſan 2 go 
3 months will have ſo far RELATION to 0 time of in pri ft are F 
nt reſt, as to affect his goods which were taken 4 execution | 
„ upon. a proceſs returnable before the two © had 1s ee be Ex» fub 
v4 pired; but not e ie till 108 he had lain in 28 | 
4 ſon 2 months ? by 1 2 
A | | Co 
4 The aft of 21 Fac, 1. . een g then fo eve 
8 vourably for particular creditors, WT 2 
1 As to the Caſes of . v. Calne” Tr. 2 W. . M. in rel. 
= Cam Scac*, 1 Salk. 109. and Duricombe v. Walter, Hil. %ag pla 
3 33 C. 2, in C. B. 3 Leu, 57. and Hill. et al. v. 5 „ Paſch, of 
. 4 3 Jac. 2. in 2 Shower 512. and Smith v. Stracy, 7. 2 Ann, 
* coram Holt at niſi prius, in 1 Salk. 110, 111. — There was 3 yy 
** 1 7 2 5 later caſe than any of * theſe in P. 17 G. 2. C B. of + Tribe is 
85 een; where Ve J/ebber ; which denied that of Sou? Ve Stracy, and is full | 
38 | 4 of theſe in point againſt ft it. „ 4 
i : caſes are cited and diſcuſſed. Davis's Laws relating to bankrupts, 25 376. Er | vec 
* full report of the Caſe of Tribe v. Webber: and the different” n of 4 

14 | A tA v. Walter are there compared and adjuſted, N 

2 | And he cited Skinner 270. — 8 Caſe, and I Ld: Naym. Sy "ns 
1 724. Cole v. Davies et al,, aſſignees of Maul, a bankrupt Al 
. 1 and argued from them, "that the execution is good, to 7 all - 
tj c intents and purpoſes :” and even the plaintiff himſelf, he - * 
. | | ſaid, would not have been obliged to rund the money, if it _ £ 
4 had been paid to him upon a return £ that It was levied”. 1 
1 But che ſheriff, is undoubtedly liable to the plaintiffs de- — 
1 mand; becauſe the truth of the return muſt be taken to Fon 
1 be What was true at the return-day of the writz and it fo 
5 muſt be conſidered as if it had been actually N UPON 7 
4 the day Roman it Was made returnable. Ne e | nee: 
* | | | do | 
Wt V. ante, pa. The Caſe of * PONY et FA v. Chitty et at, B. R. 1 170 dete 
1 20. 30 G. 2. proves that no wrong would have 9005 done by the acti 


therif, nor could he have been 1 by returning © . 
95 ** Q | 


Trinity Term 32 & 33 Geo. 2. 
« he had levied the money and had it ready ?” for a at the 
return-day the man was not a bankrupt. | 


And no ſubſequent relation K W the br for 
returning nulla bona,” TE 


Mx. Vater, for the defendants, 1 
The queſtion turns upon two ns ierten pow 


816 


1759. 
— 
Corrzx- 1 


DALE v. * 
BRI DpDORE NM 


and Anothes, 


iſt, Whether the preſent return ſhall be makin: as a return | 
made UPON the returi-day : and if ſo, then whether. it was a 


h good return, as ſuppoſed to be made pon the e 


2d, Whether it is to be 5: hi as a return made upon the 
Seen day, when it was offalg made? 


Tirſt—The e is to the time of — fuft _ 
Conſequently, the 12 were not the bankrupt's goods, 
even at the time when the writ was returnable; but were 
then, by ſuch relation, the Fal de of the off ignees : the 
defendant Debonaire himſelf had then (by reaſon of ſuch 


xelation,) no intereſt in them; nor conſequently, could the 


plaintiff have any right to them v 1 in him * the ſeizure 
of them, | ; 


If a judgment is reverſed, a A of « 66 aul tiel record” 
is on. 5 | 


And As 8 che plaintifs refunding the money, if he had 
veceived it upon a return of its being levied ; he anſwered, 
that if the plaintiff had actually received the money of the 
ſheriff, he muff have refunded it: and he cited 2 Strange 99% 
* 2 % v. Baker, Wee . 


* 


e But ſecandly——-The ſheriff was not aaled ma 


a return, TILL the 5th of November ; which. was long after 
the bankruptcy and the aſſignment. 


And no fon of Low ſhall make an officer of a fall 
return. But here, the ſuppoſing the writ. to gry; been ac- 
tually returned Ar and pn the day, i is a mere Kan, and 


Fontrary to the fact ſtated. vs d reif {ror 


The ſheriff had no right to take the goods of che allig- 
nees. And trover would lie againſt him for it, if he d 
do ſo. * Cooper v. Chitty, H. 1756. 30 G. 2. B. R. was ſo 
determined. And the theriff ought not to. be liable to an 
ee both L Ways, ba : 


Mr, 


20, 
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Wia Term 32 & 33 o 25 
. eure, in reply. 


4 0 

= This is a complex act of bankruptey: . it Aten 6 

Rr 

HY AA is not a bankrupt fi he has lain 2 mon in pr | 

by The right of ſeizure of the ds was VESTED in the ar 

. plaintiff brox the day of the return: and therefore could * 

„ not be deveſted by a /ub/equent athgnment of them. And Z 
Ml _ -> day when the writ was returnable, no body could 
1 £6 that the "defendant woULD lie in _— 2 Ow, 

4 $6 # andy fo ng become a een W 7 th 

4 This i is not like the reverſal of a judgment. For 3 10 

* the vigbt to ſeize the goods was actually veſted in the plain- « 

* tiff: therefore the ſheriff is guilty of a falſe return, in re- an 

4 turning cc nulla bona.” It was the duty of the ſheriff to m⸗ 

j | make his return ox the day when the writ was returnable ; a 

A and he hall; not prog by the not nee it in time. . ; 

4 

I | As to 2 ER? e 996. R 4 Nees mg v. N 

4 Baker ; ; though the action eh 7 1 BET ll ainft the an 

A "defendant Baker, yet this plainti would not, in reſet of 

4 caſe, have been liable to refund the money, if he had re- wo 

m8 ceived it upon a return © that it had been levied.” But if at 

5 he would, the ſberiff « can nat avail himſelf of N Ls ; 

0 4 Lord MansFiELD—This bankrupt was firſt e at var 

om ſuit 1 be the man who is the din plaintiff 8 45 10 Fo. 

. e Was ere, charge in truer mn 

g 17 e 5 2 1 

; The iſt queſtion "Whether the return n be Ee, i. . bay 

whether theſe were the of the bankrupt, or not ? And 1 — 3 

that depends n the Tankrup ay * the Nr N e 

a original action. | . 7 4 

man 3 Was rupt the ; of ; mir 

2 — He 7253 firſt a reſted wp. the = EE en 

upon the 47 of MH. May, en he was C 8 = in cuſtody at at 5 

e ſuit of John, the goods'cojU tor belong t6 Zim, but 112 

muſt have . to 15 0 pn, e HE of 

t t o 4 0 ps 

ta chat t time. * 7 of | 97 n 6 

®21 Jac. x. | Nowr.che 2 $f the * aft 185 a8 6 Bs ag poſit: they 13 

3 Je Th A. That gpd yer V pe on e. ho ll, c. or, e 

being at . ed for debt, ſhall after his or = ar! „ lie in | * 


ce ' prijen 2 months or more, upon that ox ANY OTHER 2 true 


Roby Ten PRs Geo. a. 858 


22 aue, in priſe For 1 2. N and l- 17 59- 

* judged. antents 4 Das, ü * 

k, 1 hi er E. fil wy n. nod avec ade OEEEG 
AL 

| This man was arrofled on the 249 and.on 48h of diner 

May % Was charged in cyftogy e, 20 15 5 to 2 and Another. 

and it 1s admitted, © that he did lie two months in priſon, 

uiz. till che 6th of Fuly; at Solaxzops ſuit; and till the ad of 

July, before he was diſchaged 25 do the plaintiff's uit. 


The lying two months i in priſon is a firong preſumption 
that the perf 1 Was i, De nt at the time of the arreſt. And 
the act ſays that “ if he lies in priſon two months upon that 
46% or ANY OTHER arreſt, he ſhall be adjudged a bankrupt 
« from the time of the 2 arreſt. So that here is plainly 
an act of bankruptcy on the 4. of May; whatever — 
pay be made Nous chere in ane 2 oe app *. 


— 


| Conſequently the. wer, return! is TRUE, 


If the ſheriff had returned, '« that he had Kived;- Ener 
and had actually, paid the money to the plaintiff, vn the 6th 
of {hd (wh hich Wes WITHIN he two months): the 575 
would have been excuſed; becauſe it was impoſſible f 
at that time, to know that the defendant wguLD. lie 2 15 

in priſon; ang therefore he x was under an 7hvincible i ignorance 
* this event. But the PLAINTIFF cauld have had no ad- 
vantage by this : for {till 2 would haye been liable to RE- 
FUND { che mone although the e 12 be excuſable 
| in paying it to h him, a | 


But at the time when this We was in for Wade, it 
was then certainly true, and known to the plaintiff to be true, 
F that the man was 2 a bankrupt : and the * 


Pere then the Froperty of oF e 


Aud inthe Caſe of» Cay 120 gg. | was eter- V. ante pa. 
mined e That in ſuch ſheriff might and ought o 3140 38. 
# return . bopay” Tren — thjs i is a plain caſe.” 15 


Nothin could ſu; ext. ol intiff's claim ut his ſhews- 
ing that the ITE. theo e yrred ti 11 bo e 1875 
7. Laa ; which was the tine. en w_— goods were talen 


Mx. Juſt. Dexz5on JED” | % 


Wuxx the ſheriff made the return, it was then. 8 
true, © that the Ucfendant was 2 bankrupt before. the tak- 
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Cor yEx- 
DALE v. 


BIIpeEN 


money 
| and Nik: bre refunded i it, even in that caſe, 


. from the tize os the firſt 


Trinity Term 32 & 33 Geo. 2. 


« j « ing of the goods,” Indeed 7 he had returned the writ 
upon the day, when it was made returnable, perhaps he 
E t have been HIMSELF juſtified in returning ee that he 
ad levied and ſold the goods,” and even in paying the 


over to the plaintiff: but yet the PLAINTIFF muſt 


43 $51 15 


However, it 3s lee ated, hin dis cheats wad 


cc on the 5th of November en — Dunne eng 


tion had taken place, | 
Mr. Juſt. Fo fer—The e in 5577 caſe, i is in „ of 


equity: and juſtice z and is | exprelsly Aae by the ſtatute. 


454 this return is TRUE ; for the man was a bankrupt 


at the time of the ſneriff's making it, by ſuch relation back- 


ward, prior to the taking of the goods. F he had mage 
this return on the of the return of the writ, I cannot 
ſay that even that would have been a falſe return: 14 0 
the relation is made to be to the time wi the Fo f arre OY 
"the expres words of the ſratute. ed) ts 


4 + Mr. Juſt. WitwoT was La the fame e with the reſt 


of che Court. 3 fs AT 169 „ 
The ad is ; poſtive, in making . age, to commence 


arreſt ; wherever e trader ſhall lie 
in priſon 2 mon AY A, or any other arreſt, And the 
_ reaſon why it ſho l o, is very obvious, vz. becauſe it 
is a preſumption of ry 7 ang at the TIME of the arreſt : 
for a man in trade muſt 

zune and credit, who lies 2 Rot Fig in priſon without JR 
able cither to pay his debt yr qe procure bail. 


As to a return of this ſort 8 on the 26th of June, 
which was the very day upon which the writ was * e re- 


turuable; I have ſome. doubt about it, if that had been the 


caſe. I am not ſo clear that he could then have returned 
ec nulla bona Fe becauſe at that time there was no act of 
bankruptcy; and it was impoſſible for the ſheriff to Ino 
that there wouLD BE one in future, by the man's lying 2 
- months in priſon, and thereby . a e 12827 
to the time of the firſt arreſt, | 


But there can be no ſort of 4 but that at che r when 


the return was actually made, it w_ true (c that the defend- 
« ant was become a bankrupt, b y having lain 2 months in 
« priſon” and conſequently, the goods were then the 


F nee, relation to the time of che 
prope t aſſign 2 


It 


low, both in point of for- 


* 


It appears to us, upon the 
return was not actually made, TILL the 5th of November. Ard 
indeed if the ſheriff had, at the very day of the return. of 
the writ, returned © that he had levied the money,” and 
had thereupon immediately paid it over to the plaintiff ; 
there could be no ſort of doubt but that the aſſignees 
might nevertheleſs have recovered it back from the PLAINTIFF. 
So that the PLAINTIFF could not, even in that caſe, have 
profited by ſuch return. PE | 


Per Cur, Let the poſta be delivered to the DEFEND= 
ANTS; in order to have a judgment of NONSUIT en- 


tered thereon. 


Collins ſen. verſ. Collins jun. 
Pag, 32 C. 2. Rob. 405. 
T* was an action of debt upon bond. 
The condition appeared, upon oyer, to be & to pay the 


« plaintiff an annuity of 10 J. a year during his life; and 
« likewiſe to maintain him in meat, drink, waſhing, and 
« lodging, IN THE DWELLING-HOUSE at CRUNDALL-END, 
&« for and during his /ife.” 


| To this declaration, the defendant pleaded (by leave) 
ſeveral pleas. 1 


As to the payment of the annuity of 10 J. per annum 
There was a plea of a /et-off, ¶ viz. that only 60 J. is due 
to the plaintiff on account of the ſaid annuity; and that 
the plaintiff owes him more than 60 J. viz. 500 J.) 


As to the maintaining the plaintiff, &c.— There was a 
plea * that the PLAINTIFF LEFT THE HOUSE VOLUNTARILY, 
and did not board and lodge in the houſe : ſo that he (the 
defendant) was not obliged to board, waſh, and lodge him. 
But the defendant avers that he was always ready to 
maintain him, &'c. AT and ix the houſe. LV. infra.] 


n the ſtate of the caſe, that the 
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Corr Ex- 
DALE v. 


Balbo 
and Another, 


Monday, 2d 


July 1759. 


Set- off may be 
leaded to an 
action of debt 
on bond, the 
condition of 
which is for 
the payment of 
an at en or 
growing ſum, 


See this 
Plea, more at. 


large, poſt, 


221. 


The plaintiff demurs: and the defendant joins in demurrer. 


The latter plea depended upon the words of the condition; 
which was, — © That if Fo/zph Collins the younger, his heirs, 
cc executors, or adminiſtrators, do and ſhall well and truly 
cc pay or canſe to be paid unto Foſeph Collins the elder, and 
& his aſſigns, yearly and every year during his life, one Au- 
« Nur Tx of 10 l. of lawful money of Great Britain, clear of 
& all taxes, &'c. on the 25th of March and 2gth of Sep- 
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Collins v. 
CoLIINS. 


cc during his natural life, As AfbnzEs AB: then, aud in 


SW 
+ ( 


Daley Teer 35 & 35 G 


& Zomber yearly ; and if tlie ſaid eps Collins the ybunger 
cc ſhall find, provide, and allow tv and for che ſaid 


c ing, and lodging, iN the deotllirig4houſe at Citihgall En 
etc aforeſaid 3 then this « 
rc ſhall be made in the pay 
& or any part thereof, at or upon an or either of the days 
cc abovementioned for the payment thereof z er he 


c ſaid Foſeph Collins the younger ſhall g or . refiufe is 


& MAINTAIN AND KEEP the ſaid Foſeph Collins the elder, 


ce either of the ſaid caſes, t be and remain in full force 


cc and virtue.” 


The defendant (having leave to plead ſeveral pleas, Gr. 7 | 


pleaded a 5ET-OFF, (as is beforetnetitioned,) to the former 
part of the condition, which was for payment of the annuity, 


And as to the latter, he pleaded, that the houſe at Crundall 


End was the houſe where the ſaid 4 > Collins the younger 
dwelt, and ever fince has dwelt, with his family ; and Gat 
he did admit the ſaid e Collins the elder, and receive 
him into the ſaid houſe; and did, until bis departure after 


mentioned, find, provide, and allow to the ſaid Fofeþ5 the 


elder, meat, drink, Oc. Cin the words of the condition]: 
but that he the ſaid 72 the elder, .of Bit own är cord, 
DEPARTED FROM THE SAID HOUSE af Crundall End, and has 
never yet returned to be THERE provided with meat, drink, 


c. (ut ſupra ) ; nor hath ever required to be provided with 


any, or to have any allowed, THERE. And the ſaid Zo/zph 


the younger has always been ready to have provided the ſaid 


Fefeph the elder with meat, drink, e. (ut ſupra} ar and 
IN the ſaid dwelling-houſe, if he had not departed, of would 
have returhed THITHER : but that he always has refuſed, 
and ſtill does refuſe to return; but has continued abſent from 


THENCE. Therefore he could not provide him with meat, 


drink, Sc. (ut ſupra) AT or IN the ſaid dwilling-hotfe. 


To this plea, the plaintiff demurred: arid the defendant 


Joined in demurrer. 


Mr. Serj. Poole, on behalf of the plaintiff, argued, That 


this caſe of an annuity or yearly payment does not fall within 
the * ſtatute of 8 G. 2. c. 24. 5. concerning ſet-offs ; be- 
cauſe the action is not brought for a Tum complete and cer- 
Zain, but for a part of a growing fum payable for lh, wheres 
of future payments will be continually becoming due. 


Now if the judgmetit be here entered for the remainder, 


(as that act directs,) it paſſes i, rem judicatam ; and the 
plaintiff cannot recover any more, on any future default of 
payment, upon the ſame bond. ; | © 


By 


cc Collins the elder, good and fufficicht meat, drink, 2 


denten ee eee : but if gern. 
ent of the faid wu TV of 10. 


certai: 


ſequent 


the pe. 
Ou! 


Trinity Term 32 & 33 Geb. 2. 


i A SS 4 ITS A... 
By 5 4. of this act, the proviſion for ſetting miltual debts 


+ & 


one againſt the other, was looked upon as highly juſt and 
for vi that the Coriins v. 


reaſonable at all times: it is therefore prov d 
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— 


clauſe in 2 G. 2. c. 22. © for ſetting mutual debts one Col Lixs. 


« againſt the other,” ſhall be and remain in full force 
Section 5. of this act of 8 G. 2. c. 24. provides That 
« by virtue of the ſaid clauſe in 2 G. 2. c. 22. (which is 
« thereby made perpetual,) mutual debts may be ſet againſt 
cc each other, either by being pleaded in bar, or given in evi- 
« dence on the general iſſue, in the manner therein men- 
“ tioned, netwwithſanding that ſuch debts are deemed in law 
« to be of a different nature; unleſs in caſes where either of 


« the ſaid debts ſhall accrue by reaſon of a penalty contained 


« in any bond or ſpecialty; and in all caſes where either the 
« debt for which the action hath been or ſhall be brought, 
« or the debt intended to be ſet againſt the ſame hath ac- 
« crued, or ſhall accrue by reaſon of any ſuch penalty, the 
« debt intended to be ſet off ſhall be pleaded in bar, irs 
« which plea ſhall be ſhewn how much is truly and juſtly 
« due on either fide : and in caſe the plaintiff That recover 
« in any ſuch action or ſuit, judgment ſhall be entered 
« for NO MORE than ſhall appear to be truly and juſtly due 


« to the plaintiff, after one debt being ſet againſt the other 


4 ag aforeſaid.” 


This is not a bond conditicned for performance of cove- 
nants or agreements contained in any deed or writing: it 
contains a quite different and diſtinct condition. The pre- 
ſent action is an action of debt upon a bond conditioned to 
pay an annuity and maintain a parent. N 


Mr. Serj. Hewitt contra — This is a new Caſe. 


Ihe ſetting off of mutual debts ariſes on 2 G. 2. c. 22. 
F 13. (which was a temporary act,) and on 8 G. 2. c. 24. 
94, 5- (which makes the former perpetual.) 


This laſt ſection ($ 5.) provides, generally, (That qwhere- 
ce ever the debt ariſes upon a bend or ſpecialty with à penalty, 
& and accrues by reaſon of ſuch penalty, a ſet-off may be 
ce pleaded.” My brother Poole ſays, © It extends, only to 


ct caſes where the debt is a ſum certain. But the words of 
the act are general; and are not at all confined, to ſums: 


certain. And the plaintiff may aſterwards recover, for /ub- 


ſequent defaults; notwithſtanding the prior judgment: for 
the penalty will always remain a duty. | 
Our plea covers the whole demand; | | 
Mr, 
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CoLLins v. 
CoLLINS. 


«© Whether 
| Ewe ; (intending to make a motion; in the interim, for 


the ſon was 
not obliged to 
maintain his 
father gene- 
rally, where- 
ever he ſhould 
be ; though 
he was o- 

| bliged to lodge 
him only in 
that ſpecific 
houſe 4g 


| Triaity Term 1 & 33 FRG 4. 


MI. Serj. Poole was beginning « to reply—But an + obſer⸗ 
vation having been made by Mr. Juſt. Deni yen, _ the - 
latter part of the condition; 


Mr. Serj. Hewitt deſired it might ſtand over fil next 


eave to amend.) To which requeſt the Court agreed. 
ULTERIVUS CONCILIUM. 


On the next LE ( 26th June ; ) Mr. Se: erjeant Bale 
proceeded in his reply; (Serjeant Hewitt not backing moved 
to amend.) He argued, that a ſet- off could not be pleaded, 
under this act: for this act is general, and has no ſuch pro- 
viſion as there is in the act of 8, 9 V. 3. c. 11. { wt. vis. 
That the judgment ſhall nd ar a ſecurity And there- 
fore if the plaintiff ſhould now recover judgment, there 
would be an end of the bond; and there would remain 0 


ſecurity at all for future payment of the annuity. 


And he agreed with * Serjeant Hewitt, that ths is 2 


new caſe, 


Mr. Setjeant Hewitt inſiſted, that this 40 of 8 G. 2. c. 24. 
differs materially from 8, 9 W. 3. and from 4, 5 Ann. c. 16. 
$ a3. for bringing in the money, and having the bond dif- 


Charged. The preſent act ſays, © That the plaintiff ſhall 


« recover the ſum truly and juſtly due, and n more.” And 
my brother Poole ſays, „That after the matter is paſſed in 
rem judicatam, the plaintiff cannot afterwards recover any 
tc more upon the ſame bond.” But I anſwer, that the plain- 


tiff would be at liberty to bring an action 1 any future breach : 


for the preſent judgment (upon the ſet-off) would not be 
for the penalty, but only for the /um _ and feſt ys and 
no more. 


Lord Maxsriz.p—Theſe clauſes in 8, 9 P. 3. c. 1h 
and 8 G. 2. c. 24. are extremely beneficial to the ſubject, 3 


Therefore his lordſhip choſe, he ſaid, to conſider * 17 $ - 


and did not mean to give his opinion at preſent, How- 


or ſetting-off muſt 


ever, by way of breaking caſe, he entered into an explica- 
tion of the acts; which he thought ought to be conſidered 


all together as bein z made in par: materia. So that foppage 
ave the ſame effect under the 8 G. 2. as 


payment had under 8, 9 W. 3. 
Therefore he thought, (at preſent,) that it was moſt bene- 


ficial to the ſubject, that in the caſe now before the Court, 


the ſet-off /hould be allowed. But he aſſured Serjeant Poole, 

that if they ſhould be of that opinion on deliberation, he ſhould 

not, as it was a new caſe, be caught by his demurrer : for 

that _y would give him leaye to vithdraw it, and reply. 
| Cur 4pvis'. 

| | Lord 


— 


Trinity Term 32 & 33 Geo. 2. 
Lord MansFIELD now delivered the reſolution of the 
Court, - vis. that they were all (upon deliberate conſidera- 


tion) unanimouſly and clearly of opinion (as it ſtruck him Cor fins v. 
before), that this is a caſe wWIrHIN 8 G. 2. c. 24. G4, 5. Collins, / 


Where mutual debts may be ſet off, juſt as much as actual 
payment of the money might have been before. > Hi 


He ſaid he would conſider how the law ſtood, before the 
acts of 2 G. 2. & 22. and 8 G. 2: c. 24. and under the act 
of 8, 9 W. 3. c. 11. 3 f 

The act of 8, 9 V. 3. c. 11. is intitled © An act for the 
« better preventing frivolous and vexatious ſuits.” The + laſt 
clauſe of it is a proviſion intended to meet the caſe of non- 
performance of coyenants and agreements ſecured by bonds 
or indentures; and which covenants or agreements are to 
be performed at different times, or the monies paid by in- 
ftalments, c. | LT e 


Before that act, a plaintiff could only aſſign one breach, 
upon ſuch bond or indenture : and if the defendant could 
prove that the 20 debt was paid, there was an end of the 
matter. But if the defendant had only paid part of the 
debt, and not the whole, then the judgment was taken for the 
whole penalty : and this judgment for the whole penalty ſtood 
as a ſecurity for the rgſdue of the demand which remained 
unpaid. So that the judgment ſtood for the a0 penalty, 
though only part remained due; and the plaintiff was juſtly 
intitled only to that, and no more: which often forced the 
_ defendant, in ſuch a caſe, into expenſive ſuits in equity, 
for relief, OG En | 


To prevent which, the þ laſt clauſe of this act of 8, 9 W. 3. 
c. 11. provides © That in all actions in any of his Majeſty's 
Courts of Record, upon any bond or bonds, or on any 
« penal ſum for non-performance of any covenants or agree- 
« ments in any indenture, deed, or writing contained, the 
« plaintiff or plaintiffs may aſlign as many breaches as he or 
« they ſhall think fit; and the jury ſhall aſſeſs damages and 
« colts on ſo many of them as the plaintiff ſhall prove to 
“have been broken; and the like judgment ſhall be entered 
c on ſuch verdict as had been uſually done in fuch like 
« ations.” Then there is a ſuitable proviſion for ſuggeſting 
ſeveral breaches, where the judgment paſſes by. default, con- 
feſſion, or on demurrer. Then the act provides, “ That if 
« after judgment and before execution executed, the de- 
« fendant ſhall pay into Court all the damages and coſts on 
© the ſeveral breaches aſſigned and found, a tay of execution 
on the judgment ſhall be entered upon record: or if by 
« reaſon of any execution executed, the plaintiff ſhall be fully 
Vor. II. „ | 
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CoLLINS v. 


COLLINS, 


as in equity and juſtice it ought to be. 


Trinity Term 32 & 33 Geo. 2. 


« paid and ſatisfied all ſuch damages and coſts, and the charges 
cc of ſuch execution; then the body, lands, or goods of the. 
« defendant ſhall be diſcharged of ſuch execution; which 


cc ſhall likewiſe be entered upon record. But yet, in each 


cc caſe, the JUDGMENT ſhall remain as a. further ſecurity, to 


cc anſwer damages to the plaintiff for future breaches : upon 


cc which, the plaintiff may have a ſcire facras on the judg- 


« ment, ſuggeſting other breaches ; whereupon there ſhall 


ec be the like proceeding as was in the action of debt upon 


4 the bond, for aſſeſſing damages on ſiub breaches; and on 


« payment or ſatisfaction, as before, of ſuch future damages, 


« coſts, and charges as aforeſaid, all further proceedings 


« ſhall be AGain /layed ; and ſo, zoties quotier; and the de- 
cc fendant, his body, lands, or goods ſhall be diſcharged out 
« of execution, as aforeſaid.” MP 1 . 


A very beneficial remedy, and a very juſt one to the ſub- 
ject, this is. The JUDGMENT is to be for the 2vhole penalty, and 
is to remain as a further ſecurity ; though EXECUTION is to be 
ſtayed on payment of the ſum due, &'. : ſo that the penalty is 
a ſecurity for the debt, intereſt, and coſts upon any futuro breach, 


Before thts ſtatute, the ACTUAL PAYMENT of money-in dif- 


charge of the demand, was exactly upon the ſame foot as 


the SET-OFF 4 a debt is now put upon: and a plea of pay- 
MENT of a ſum of money ſufficient to diſcharge the whole 
demand was juſt the ſame then, as a SET-OFF of @ debt large 


enough to balance the a0, demand is not, that is to fay,, 


it was a full anſtwer to the plaintiff's demand; and he could 
have no judgment at all againſt the defendant. - 


But if it had come out that there had been a failure of 
payment of any part of the plaintiffs juſt demand, the plain- 
tiff would have been intitled to take his jJuDGMENT for 
the whole penalty; (though EXECUTION was to be ſtayed on 
payment of the damages already incurred, and coſts : ) and this 
judgment for the 20e penalty was to ſtand as a ſecurity 
to anſwer future breaches. 


But the payment here intended was to be an Ac ru. 
payment. For foppage, or ſetting- debt againſt debt, was 
not then equivalent to actual payment: but croſs actions 
muſt, at that time, have been brought, for the reſpective 
Mutual debts. 5 | 


Since theſe, two very beneficial acts of 2 G. 2. c. 22. and 


8 G. 2. c. 24. fleppage or ſerting- of mutual debts is be- 
come equivalent to actual payment : and a balance ſball be firuch, 


Py 


fend: 
thod 
Equi 


'Th 
ſonab 
c are 
« ſet 
about 
c. 24. 
+ gene! 
which 
made | 


It is 
cc upo! 
„ cove 


This 
ment 7; 
writing 
Equity 
writing, 


It is 
upon th 
the PEN. 
MORE; 
judicatan 
upon thi 
payment 
« ſhall / 
the act o 
frivolous 


The ji 
to be ent 
„ and tri 
words an 
a ſecurity 
pleaded, : 
8, 9 . : 
directions 


But as 
e may be 
«© is for 


would be! 


Trinity Term 32 & 33 Geo. 2. 826 
At common law before theſe acts, if the plaintiff was as 1759. 
much, or even more indebted to the defendant than the de- _ 
fendant was indebted to him, yet the defendant had no me- Corrims v. 
thod to ſtrike a balance: he could only go into a Court of Cortins, 
Equity, for doing what is moſt clearly juf and right to be done, | 


The 2 G. 2. c. 22. was made to anſwer this juſt and rea- | 
ſonable end; and enacts * generally, „That, where there v. 5 13, 
« are mutual debts between the parties, one debt may be 
« ſet againſt the other.” Upon which act of 2 G. 2. doubts 
about the different natures of debts have ariſen, the 8 G. 2. 

c. 24. was thereupon made: the 5th ſection whereof is a | 
+ general proviſion without exception. So that the objections + See it, at 
which have been here made, on the part of the plaintiff, are large, ante, 


made by con/trufion only. | | pa. 822. 
It is objected, firſt, That this is not an action brought Objection, 


te upon x penalty for non- performance of an agreement or 
« covenant contained in any indemure, deed, or writing.” 


This is an agreement between the parties, and an agree» Anſwer, 
ment in writing : the condition of the bond is an agreement in 
writing; and people have frequently gone into Courts of 
Equity upon conditions of bonds, as being agreements in 
writing, to have a ſpecific performance of them. 


It is ſaid that if the plaintiff ſhould take his judgment Objection. 
upon this act of Parliament, it would not be a judgment for | 
the PENALTY, but a judgment only for the ſum due, and No 
MORE 3 and that after the matter has once paſſed in rem 
judicatam, the plaintiff cannot afterwards recover any more 
upon this bond, whatever may become due by future non- 
payments; for that here is no proviſion © that the judgment 
« ſhall fand as a ſecurity for future payments,” as there was in 
the act of 8, 9 W. 3. c. 11. made for the better preventing 
frivolous and vexatious ſuits. 


The judgment is indeed by this act of 8 G. 2. directed Anſwer, 
to be entered for no more than ſhall appear to be juſtly | 
« and truly due to the plaintiff :” but it is clearly wirhin the 

words and meaning of the act, that the penalty is to remain as 

a ſecurity againſt future breaches, in this caſe of a ſet-off 

pleaded, as much as it would have done upon the act of 

8, 9 V. 3. c. 11. if payment had been made agreeably to the 
directions therein contained, ö 


But as this has not been before ſettled, That a ſet- off 

« may be pleaded in ſuch a caſe as this, where the condition 
«© is for the payment of an annuity or growing ſum,” it 
would be hard to bind the plaintiff down ſtrictly to his de- 
M 2 | murrer. 
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murrer. Therefore my brother Poole may move to withdraw 
the demurrer, and to reply in a proper manner: which will 


ive the plaintiff an opportunity of diſputing the debt pleaded 
by way of ſet-off, if he thinks proper. | | | 


Which Mr. Serj. Poole moved accordingly : and the | Cant 
granted it; but added that it ſhould be pn payment of coſts. 
Wilſon very. Day. 


THIs was an aQion of treſpaſs for breaking and enter- 
ing the plaintiff's houſe, and taking away his goods. 


, Not guilty” was pleaded ; and alſo (by leave) a juſtification 
under a commiſſion of bankruptcy, awarded againſt one 


Lawſon. 1 
At the trial, the matter was referred to the opinion of 


the Court. p 


N. B. John Day (the defendant) was a meſſenger under 
the ſaid commiſſion of bankruptcy ; and in this his juſtifica- 


tion, made title to the poſſeſſion of the houſe under an aſ- 


ſignment from the commiſſioners. 


The general queſtion reſerved for the opinion of the Court 
was „ Whether an aſſignment made by Lawſon was, in it- 
&« ſelf, an a of bankruptcy ?” and it was directed to come on 
by way of motion. | | PEE, 


Lord MansrFitLD ſtated the material facts of the caſe to 


be to the following effect — 


One Lawfon, a trader, who was concerned with one Tit. 
tey in circulating notes, and was really indebted to the plain- 
tiff Wilſen, being in a fright on Titley's going off, ſent for 
Wilſon on the T Lurſday (the 16th of November, ) and told him 
e that Tiley was gone off, and that many notes were ſtand- 


« ing out againft him, and that he could not ſtand his 


« ground ;” and therefore propoſed to ſecure Wilſon : and 

on the Saturday following (the 18th November ) ſent for an 

attorney and preſſed him to draw an aſſignment immediately 
from him the ſaid Lawfon to Wilfen. The attorney could 

not do it till the Monday, and it was privately executed on 

that day, though it bore date on the preceding Saturday. It 
was executed to Wilſon to ſecure money REALLY DUE 70 him, 

and which he. was /iable to pay on Lawſor's account: and it 
purports to be ozly a ſecurity for ſuch money, but does t 

liquidate the ſum due. A day or two after, a defeaſance 

was executed; which was a /eparate deed, making the for- 

| | | | ; mer 


Thi 
A atto, 
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mer void upon payment of all the money due to Wilſon : 
but this defeaſance did not ſpecify how much it was, any 
more than the aſſignment did. After payment of Wrilſor's 
debt; as to the reſidue, it was to be in truſt for Lawſon 
himſelf. The aſſignment was a general aſſignment of Every 
THING that Lawſon had in the world ; and imported that it 
was made to ſecure a large ſum (1800 J. or upwards.) It 
begun with a recital, © Whereas I am obliged, upon urgent 
« and neceſſary buſineſs, to leave London ;” it recited alſo 
« that Lawſon had not then money enough by him, nor 
« could rarſe it ſoon enough to anſwer all the demands that 
. « Wilſon had upon him.” There was no counterpart: and 
the original remained. in the CUSTODY and KFEPING OF, THE 
ASSIGNOR. No other poſſeſſion was delivered, but only that 
a letter of attorney was given to one Betham (who was clerk 
to Lawſon, and privy to the whole, and who was concerned 
in the bad part of circulating the notes,) “ to collect, re- 
« ceive, diſpoſe, c. c. but the goods continued in 
Lawſon's houſe. No notice was given to the debtors. of Laws- 
fin, who owed him money, till Lawſon went off; which 
was in a few days after. At the trial it appeared that the 
debt really due to Wilſon from this Lawſon, was about 1840 J. 
although the deed, which recited Lavſon's circumſtances. to 


be bad, and their manner of dealing, recited alſo that there 


might be about 3000 J. that Wi/fon might be liable to pay, 
but mentions only 30 l. as actually due, and then aſſigns every 
thing in the world to Wilſon ; debts, Sc. Sc. without any 
exception whatſoever. = 


Mr. Serj. Whitaker, Mr. Morton, and Mr. Y. ates were of 
counſel for the defendant. 


They argued that the deed itſelf is FRAUDULENT, and an 
act of bankruptcy within * 21 FJ. 1. c. 19. For it was in zruft 
for Lawſon himſelf after Wilſon ſhould be paid; and was exe» 
cuted privately at a tavern, on the Monday at night. 


It was done in contemplation of Lawſon's running away; 
and with intent to give Wilſen the PREFERENCE t other Cree 
ditors; and was therefore a FRAUD upon the ozher creditors. 
It appears upon the face of the deed, © that Lawſon was 
then become 7n/olvent.” 13 


It aſſigns ALL his effects whatſoever; and neither values the 
effects aſſigned, nor ſiquidates Wilſon's demand upon Lawſon, 


The viſible poſſeſſion was not altered : Betham remained the 
acting agent, as before. | | | 


This is like the caſe of * Sir Eduard Worſely v. De 


Mattos et al H. 17 8. 31 G. 2. B. R. 
a | 5 N } 5 Mr, 
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V. ante 467. 
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1759. Mr. Norton and Mr. Afton, contra, for Wilſon the ous 


* 
Wirson v. This caſe differs from that of De Mattes. This i is only y 


Dar. in the nature of a MORTGAGE, to TECH Mz. Willaz's debt 


enz, and indemnify him againſt the other demands to 
which he was liable, and whe he was likely to ſuffer on 
Lawſor? s accqunt. The ſum of 1840 J. was then actually 


due from Lawſon to Vilſon: and the 0 en of 
ne deed was we ſecure that debt. pon 4k 80 


And a trader who is likely to become à 


give the preference to one creditor rather than to another 


at any time before his bankruptcy. 
But it will be objected, cc that this aſſignment was wider 


& @ contemplation of his becoming bankrupt 3 and therefore 
66 is. itfelf an act of bankruptcy.” 


Anſwer. This is only, or chiefly at leaſt,”: a bent for 


the 1840 /. by way of mortgage; and was a made 


| for a valuable TOR, 


The deed does not import that he was abſolutely unable 
to anſwer the demands upon him; but only < hat be 
* had not then money enough by him to e them. 


And the 00 and neceſſity of bis 1 from Lon- 
don is expreſsly recited to be“ upon nt and neceſſary 
« buſineſs e which is very different from * running away, 
or abſconding. 


The intent of this deed is expreſsly to retain only þ much 
as will ſatisfy Wilfen's demands (though thoſe demands are 
not indeed e liquidated.) 2 


Lord MANnsFIELD thought it a plain endl, both upon the 
deed, and upon the collateral circumſtances. 


The ſyſtem of the bankrupt laws is, that the bankrupt's 
effects ſhall be taken our of his own poſſeſſion, and be di- 
vided equally amongſt ALL his creditors. 


. See this caſe 


Cited at large, In * Gaimer's Caſe, (of the black ginger,) the deed was 


In that of Sir Holden to be void, and to be itſelf an act of lantrupicy: 


W et al' and yet, in that caſe E one creditor was virtually 


v. De Mattos excluded. 
and Slader, | | 
ante 477. | 1 


no 


— 
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It is not neceffary that the deed ſhould be fraudulent, 
as between the parties : nor is this deed at all ſo; for it 
is a very fair deed, as to the parties, But it is made 
to PREFER . this Samuel Wilſon to the bankrupt's other 
creditors. | 1 „ | 


Then he recited the deed, and particularly the fol⸗ 
lowing expreſſions in it, via. And whereas, by rea- 


4 ſon of, c. I cannot at preſent raiſe, c. ſo ſoon as 


« the money due to the ſaid S. V. will become payable 
de and whereas I am obliged on account of neceſſary buſi- 

cc neſs, fc. to be abſent, c.“ And he obſerved, that 
the aſſignment is of every thing that he had in the world ; 
not excepting even apparel, 9c. 


- 


Now though a trader, before he becomes a bankrupt ma 
prefer one creditor to another, and him his debt; 
or may make a mortgage, with poſſeſſion delivered, or (as was 
| the caſe of Small v. Oudley, ) may aſſign part of his effects 
to one particular creditor z yet an aſſignment of his wfHoLE 
eſtate is of a very different conſideration : THAT tends to 


defeat the whole ſyſtem of the bankrupt lars. 


Here he aſſigns all, and inyeſts his own clerþ with the ma- 
nagement of his effects, infead of the commiſſioners. 


This deed is an act of bankruptcy itſelf. It defeats the whole 
bankrupt law : nothing remains for the creditors in an 
ſhape 3 but his wHOLE eſtate is put into the hands of his 
own truftces immediately. Therefore he is of courſe a bank- 
rupt the moment he has executed this deed : for there is no- 
thing at all left for his creditors. And this for an un- 
liquidated demand too; which makes it ſtronger, 


Thus it ſtands upon the DEED. 


But the ciRCUMSTANCES confirm it. For here is no viſible 
change of poſſefſron : and the letter of attorney © to receive 
« the debts” is a ſecret tranſaction unknown to every body 
elſe ; whereas, according to the caſe of + Ryal v. Roxwhes, 


there ought to be notice to the creditors. 
Therefore I think this deed is in it/elf an af? of bankruptcy. 
Mr. Juſt. DExIsox concurred for the ſame reaſons. 


And he alſo obſerved, that ſuch a deed as this ought 
not to be eſtabliſhed ; . the whole power that ought 
Ip. * | I... 


830 
1759. 


Wirson 
Dar. „„ 


In December 
1727, in 
Canc'; beſt re- 
rted in 2 
eere Wm. 
427. But ſee 
it ſtated from 
the regiſter 
book in De 
Mattos's 
Caſe, ante 
480, 431, | 


+ 27th Janu- 
ary 1749, in 
Canc'. See 
this caſe alſo 
cited and diſ- 
cuſſed in that 


of De Mattos. | 
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15:0, to be in the 2/ignees is put into the hands of Betham the Le 
759 e a wy 0 
i Bbankrupts own clerk : which is directly contrary to the very ſmall 
Wirson v. End and intention of the bankrupt laws. T for tl 
Dar. | 55 | 5 | _ ; 5 yall, 
It is apparent, that where a trader conveys his wol eſſen 

eſtate and effects, it muſt be with an intent to defeat hit cre- tion 


ditors in general. And here it is to ſatisfy an unliguidated 
demand too: which is a circumſtance that ſerves to confirm 
its being the intention of the prefent deed. | 
All theſe caſes muſt depend upon their circumfances : and 
here they are as ſtrong as I ever met with. It is a caſe 
evithin the LETTER of the act. e 


Mr. Juſt. FosrER—A trader, before bankruptcy, may pay 
a particular creditor z or he may mortgage his effects to a 


particular creditor, with poſſeſſion delivered; and here it is a in L 
mortgage, it «is true, with a reſulting truſt to Lawſon : fix d 
but here is NO ALTERATION OF POSSESSION 3 #70 DELIVERYz over! 
3 Co. 81. a. (which is the badge of ownerſhip.) * Twyne's Caſe. h 3 
This, if it were to be permitted, would defeat the whele Thor 
em of the bankrupt laws. | BEIN. 
Mr. Juſt. WIL or was of the ſame opinion. 5 5 _ f 
| the p 
If this ſhould. be allowed, it would defeat all the bankrupt ways 
laws. | e | 5 „„ vidin 
| | k whic 
The deed is a conveyance of his wHoLE eſtate and ef- gave 
fects: and it appears to be made, when the trader was point 
inſolvent and running away. . | 4 
f | „„ 5 
A MORTGAGE by a trader, of his effects, is good, if he pari 
PARTS WITH Zhe peſſeſſion: and the reaſon is, becauſe he did r 
might have abſolutely fo/d it, and paid the creditor the or ca 
money. e | 5 or ot 
1 | 1 8 CE TE. | thing 
But here is a conveyance of his wHoLE eſtate and effects; with 
and NO POSSESSION DELIVERED 10 ALTERATION of poſſeſſion : of ar 
but the ſame perſon, Betham, continued to act juſt as he | but 
was uſed to do before. FLOG temp 
Therefore TH1s DEED ALONE is an act of baukruptcy, with- J. 
out meddling with any other circumſtances collateral to it. inten 
This conveyance of the wholx, without leaving any thing Tt 
at all remaining towards ſatisfying the reſt of his creditors, 
is a very different caſe from an aſſignment of a particular 3 


PAKT of his effects to a particular creditor, 
, | | | Lord 


* 


Trinity Term 32 & 33 Geo. 2. 
ſinall part of his eſtate or effects would not help the matter: 
for the Court would never ſuffer that an evaſion ſhould pre- 
yail, to take ſuch a caſe out of the general rule, which is ſo 
eſſentially neceſſary to be obſerved, in order to a due execu- 
tion of this ſyſtem of laws. | Fe | 


The CovrT was therefore unanimous, (and clearly 
ſo,) that there ought, in this caſe, to be a JUDGMENT 
of NONSUIT entered for the DEFENDANT. 


> -_- 


Rex ver/. Boyall: 


IR. inn ſhewed cauſe againſt quaſhing an indictment 


6 againſt the defendant, a pariſhioner of Market Deeping 
in ee e for not ſending out his carts, c. to the 
fix days 
overſeers, oc. 


The indictment ſets forth—That John Marly and Pl 
Thornton, on the 23d of June, fc. at the pariſh of M. 
BEING then: and continually from thenceforth until after the 
29th day of the ſaid June, the ſurveyors of: the highways in 
the ſaid pariſh, did appoint the ſaid 29th day of June for 
the providing ſtones, Sc. for the amendment of the high- 
ways; the ſame being one of the fix days appointed for pro- 


which they were ſurveyors. Then it ſets. forth that they 
gave public notice in the pariſh church, of their having ap- 
pointed the ſaid 29th of June for providing ſtones, c. 
But that nevertheleſs, the defendant, who on the ſaid 23d 
of June, and until and after the ſaid 29th of June, at the 
pariſh aforeſaid, kept a draught, well knowing the premiſes, 
did not find and ſend, on the ſaid 29th of June, one wain 


or other proper cattle and other neceſſaries meet to carry 
things convenient for that purpoſe, and alſo two able men 
vith the ſame, for the providing ſtones, &'. for amendment 
of and working in the ſaid highway in the pariſh aforeſaid ; 
but therein wholly neglected and made default; in con- 
tempt, Qc. and againſt the form of the ſtatute, &%. h 


J. 22 C. 2. c. 12. $ 9: (which is the ſtatute here 
intended.) 153 


Three objections were taken to this indictment, vis. 
1ſt Objection— That John Mawly and I. Thornton are not 


Afri) alleged to be ſurveyors of the fald highways: it is 
1 „ | only 


Lord MansFIELD added, that a colourable exception of a 


ighway labour, purſuant to an order from the 


. 
mala. E. 
7% 6; 
* — * 


St. 


832 


1759. 
WI Lon Ve. 
DAY. OE 


Rule niſi for 
quaſhing an 
indictment for 
not ſending a 
cart and men 
to the ſix days 
highway la- 
bour, purſuant 
to an order 
from the over- 
ſeers, &c. diſ- 
charged. 


viding ſtones, c. for amendment, Wc. in the year for 5 


or cart furniſhed after the cuſtom of the county, with oxen | 
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R only te that they BEING ſurveyors, Oc. ;“ and it is not ſaid 
1759. by whom they v were appointed. | 


Rx v. | 1 
Bora. 2d Objection—It i is not faid on what day they were ſo ap- 
pointed : whereas a particular time is 1 F by the act of 
parliament for their appointment. 12. which 0 it 


to fome day in Chriſtmas week. 


@ v. ante $00 3d Objection— That a * PARTICULAR REMEDY is 88 
to $07, Rex by this ſtatute of 22 C. 2. c. 12. namely, in 59 and 12; 


Y. Robinſon: and therefore, this being a NEw OFFENCE created by this ſta, 


r tute, and the ſtatute preſcribing a PARTICULAR REMEDY, that 


will Nor lie. 


Mr. Wing's anſwers to che abjodtions, were as follows— 


To the 1ſt objection, he anſwered, that 2 Mad. 128. 
Rex v. Moor, is in point that the words & HN above fuch 
4 an age, are good in an indictment. And theſe words 3 are 


#* BEING then ſurveyors.” = 


Io the 2d objection, He anfwered, that the allegation 
That they being then ſurveyors, is ſulficient ; without =: 
cifying hr xd they were ſo appointed, 


To the 3d objection— That this is in 7 Fan indiffable 
offence ; and was ſo aT the mating of 22 C. 2, c. 12. 


The act of 2 & 3 Ph. & M. c. 8. . 
Saz a forfeiture for default in this reſpect. The 5 Elia. 


3. 5 8. gives power to the ſeſſions, to proceed to enquire 
of 8 and to aſſeſs ſines for them: (which muſt be by 


way of indictment.) In Vg Precedents, 2d part, 5 ne 
— 34 liz. there is an joemen for this ſame offence. 


* 


6 might be out of the j juriſdition 


af the juſtices: and if ſo, the * could not 'proceed as 
the act directs. 


And this is a mandatory ſtatute. 


Nr. Vivian, contra. 


In ſupport of the 1ſt and 2d objectionsIt ought A 
have been mentioned by whom, and when the furveyors were 
Ts. 


1 „„ gn. 


particular remedy muſt be * and an INDICTMENT | 


to thi 
© mc 
verſe 


croſs- 


the f 


1 


« an 


«K fg 


90 rai 


Fi the 
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In fupport of the J. Benn he cited 2 Hawk. P. 0. 
811. 54. Where the * rule is particularly and expreſaly 
laid down. And 22 C. 2. c. 218 preſcribes a particu- 
ay, r ſo alſo does { the ſame ſtatute. 
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Boy ALA. . 


„(on . was _ it was reſolved, © that the act * V. ante 805. 


* w 2 ves the penalty, ought to be purſued. Brand. 
106. 25 * Marriot, 1 398. | us v. Watſon, 

1 Salk. 45, Palm. 388, S. P. 2 Ro. Rep. 299 · Cro. fac 
5 Caftle's Cafe. gg v. Watſon, cited in 6 Mad. 86, 
Rex v. Davyer, 3 Keb. 34; Rex v. * 3 A od. 79+ 


Lord MANSFIELD=— 


As to the 3d objection—It way an offence indiable, BEFORE 
the eG ont of the ſummary remedy preſcribed by the 
ſtatute of 22 C. 3. The Caſe of + Rex v. Davies, M. 28 G. 2. 
B. R. was of the fame kind. Therefore the ſummary juriſ- 


the true rule 
of diſtin tion 
declared by 
Lord Manſ- 
field, 


+ See it cited 


at large, ante 
803, $04. 


diction is 4 CUMULATIVE (although there is another remedy + V. ante, 805. 


given,) and does NOT exclude the common-law remedy. | 


2 do not approve of indicting, where there is _ re- 


: it carries the appearance of 5 oppreſſion. Yet it is 
5 be underſtood that we are OBLIGED to quaſh indict- 


ments upon motion, in every caſe, where they e not co * 
ſupported upon a demurrer. 


As to the 1ſt objection ce Being is a fulfcient averment: 
And the 2d objection has nothing i E. 45 
MI. Aab. Dxxisox concurred. 


N The RULE was therefore DISCHARGED. 


Rex ver Comte. 


ON ſhewing cauſe ( (upon Tueſday 23d January laſt) why a 
SUPERSEDEAS ſhould not iſſue, to a CERTIORARI directed 
to the mayor and corporation Juſtices of BERWICK, “ to re- 
« move an indictment for an aſſault;“ and alſo on the ad- 
verſe party's ſhewing cauſe at the ſame time *) againſt other 
croſs-rules for ATTACHMENTS againſt the juſtices to whom 
the faid certiorari was directed, © for refuſing to receive or 
© return the ſaid certiorari ; and for committing the defend- 
te ant to priſon, on his refuſal to plead in their court of ſeſ- 
“ fions and gaol-delivery, after he had offered his certio- 
te var: to them, and tendered ſufficient and proper ſecurity 
Fs thereupon ;— 


charged, © ® Boe both rules (verbatim) at the end of this 
Ie 


accord', 


V. 
$ — 


ac 


Tueſday, 3d 
July 1759. 


Rule that the 
defendants 
ſhould ſhew 
cauſe, why 
ſuperſedeas 
ſhould notiffue 
to certiorari, 
for removing 
all inditments 
againſt them; 
and why an ate 
tachment 
ſhould not 
iſſue againſt 
them for their 
contempt diſ- 
caſe, PA. $64» 


Trinity Term 32 & 33 Geo. 2. 


I was inſiſted by Sir Richard Llyd, Mr. Clayton, and Mer. 


Selwyn, who were counſel for the corporation-juſtices (and 


conſequently argued for the ſuper/edeas, and againſt the at- 
tachments,) that zhir Court have no juriſdiction over Bur. 
wick; where the proceedings are not according to the laws of 
England, but according to a quite different law. ooh 


Berwick, they ſaid, was formerly part of SCOTLAND, and 


. was ours 9 by congueft, and remains un- incorporated with 


England, and is governed by its own former laws. 


It is in the very ſame ſituation as Ireland was, immediate- 
ly after it's being conquered (V. 8th Vol. of State Trials, 


Pa. 346, Prynne's Argument in Lord Magwire's Caſe.) 


* 


A conquered country retains its oο laws, till others are given 


| by the conquerors. . 


No certiorari therefore lies to Berwick. 


The proper method would be, to ifſue a commiſſion, to 
judge according to their own laws. So, as to Jamaica, 
Guernſey, 51/079, Sarke, '&c.* 2 Salk, 411. Blanchard v. 

ale Hiflory of the Common Law, 183. 186, 187, 


Galdy. 


But ſuppoſe the King himſelf to. be a party, it may be 
ſaid, “ that he may chuſe his court.” Yet ſtill it ought to be 
tried according to the lau of the place where the cauſe arifes. 
And Hale 186. does not contradict this: for he does not ſay 


| where it ſhall be tried. 


In 11 E. 3. (amongſt the records of the Tower } as is aſ- 


| ſerted in Calvir's Caſe, 7 Rep. 23. a. b. there is a commiſ- 


ſion to the King's juſtice of Berwick upon. Tweed and Scot- 


6 


land, to try according to the laws of the place e ſecundum 


ce ſegem et conſuetudinem regni Scotie.” And as Berwick is in 
no county, how or where could this matter be tried, if a cer- 
tiorari ſhould go? | 


A certiorari is a mandatory writ remedial. Therefore it can 


not extend beyond the realm of England. Calvin's Caſe, 20. a. 


is expreſsly ſo. And no certiorari ever did ge; ſo as that there 
has been any proceeding upon it : perhaps they may have 


them. 


been ſent out ex improviſo; and nothing further done upon 


To prove ( that Berwick is no part of England,” they 
cited 1 Sid. 381. 462. Jackſon and Criſpe v. Mayor, &c. of 
„„ Berwick z 


Trinity Teim 33 & 33 Geo. 


| Berwick and Goldbolt, 38 7. Cremer and Tookley's Caſe; 


where a caſe is cited, of “ debt on an obligation, and 
te the venue laid at Berwick; which was adjudged againſt 
« the plaintiff; becauſe the Court had NOT juriſdiction. 


Informations indeed were lately granted for bribery in the 


3836 
1759. 


CI 


Rex v. 
CowLe.. 


election for Berwick ; though they never came to any effect. 


{Rex v. Watſon, Hil. & Paſch. 1755.) 


he act of 8, 9 V. z. c. 33. (which perpetuates 5, 6 V. 

& M. c. 11.) requires the recognizance to be conditioned 
« to try at the next aſlizes for the county, where the indict- 
« ment was found.” But Berwick is no county of Eng- 
land. 2 Show. 365. Mayor of Berwick's Caſe declares ſo, 
and that the King's writ does not run into Berwick. 


Therefore, if this certiorari ſhould be granted, it would 
occaſion a failure of juſtice. 9 8 


Lord MansFieLD ſaid, it was neceſſary for the Court to 
know the conſtitution of Berwick perfectly, and ſearch it 


to the bottom before they could give any opinion. And 


for that purpoſe, 
Both Taz CovurT themſelves, and likewiſe the defend- 
ant's counſel, deſired an opportunity of ſeeing the charters 
of that town. 8 5 | 

The whole matter was therefore ADJOURNED that the 
charters of the corporation of Berwick might be inſpected 
and produced: which was accordingly afterwards done. And 

The ſubſtance of their ſeveral charters is as follows. 


From the year 1296 (when this town was conquered by 


Edward the firſt,) this corporation hath had ſeveral charters 
granted to it by different Kings and Queens of England: 


particularly one in the reign of Edward 4th ; in the intro- 
duction to which, it appears, & that ſeveral charters had 


« been granted to the town of Berwick, by his anceſtors, 


. Before his reign.” It is to this effect— 


* Edward by the grace of God King of England and of * Edw. 4th, 


France, and Lord of Ireland, to all archbiſhops, biſhops, 
abbots, priors, dukes, earls, . barons, juſtices, ſheriffs, mi- 
niſters, and to all bailiffs, and his faithful people, greeting 


We have ſeen the charter of + Edward late King of England + Edw. 3d. 


our progenitor, made in theſe words Eduard by the grace 
of God King of England and of France, and Lord of Ire- 
land, to all archbiſnops, Wc. Ws. We have ſeen the char- 
ter which we lately cauſed to be made in theſe words, Ed- 

| F b ward 


| 
* 
ö 
| 
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# 
[ 
. 
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Trinity Term 32 & 33 Geo. 2. 


ward by the grace of God King of England and Lord of 


Ireland, to all archbiſhops, &c. It . to us by in- 
ſpection of the rolls of the chancery of * Edward late King 


of England our grandfather, that our ſaid grandfather cauſed 


his charter to be made in theſe words: * Edward by the 
« grace of God King of England, Lord of Ireland, and 
te Duke of Aquitain, to all archbiſhops, biſhops, abbots, 


« priors, earls, barons, juſtices, ſheriffs, mayors, mini- 
cc ſters, and to all bailiffs, and others his faithful people, | 


te greeting: Know Jes fc.” It makes this town of 

wick a free borough, and the men of it free burgeſſes: 
and after granting to them all the liberties and free cuſtoms 
of a free borough for ever, and impowering them to hold 
guilds and chooſe a mayor (to be ſworn in before the King, or 
before the chancellor or treaſurer and barons of Scotland, 


if the King be not preſent,) and 4 bailiffs, this charter goes 


on as follows { viz. )—© We further grant, that the afore- 


ſaid burgeſſes, and their heirs, their tenements which they 


have within the ſaid borough, and ſhall have hereafter, in 
their laſt will and teſtament, may freely bequeath to whom 


they will, without let of us, or our heirs, or miniſters what | 


ſoever ; and that they ſhall not implead nor be impleaded ELsk- 
WHERE THAN WITHIN the ſame town or borough before the 
mayor and bailiffs aforeſaid, de aliguibus tenuris intrinſecis tranſ- 


greſſionibus aut contractibus intra eundem burgum faftis, We 


grant furthermore (to the aforeſaid burgeſſes) that they have 
the return of all our writs touching that borough; ſo that no 
ſheriff nor other bailiff, or miniſter of ours, enter that bo- 


tough, to do any office there for any thing to that borough 


belonging, but in default of the mayor and bailiffs of the 
ſame borough : and that the ſaid burgeſſes, and their heirs, 
per brevia ugſtra de cancellaria Scotiæ, may chooſe a coroner 
de ſeipfis, Sc. Then it grants a priſon, and ſeveral privi- 
leges. ES | 


« Furthermore, we will and grant that the ſaid burgeſſes 


&« ſhall not be put upon — aſl:zes, juries, or recognitions, 


&« by reaſon of their intrinſic tenure, againſt their wills, out 
of the aforeſaid borough.” | „ | 


This charter of Edward iſt grants two markets, a fair, 
and ſundry other privileges to this corporation; and bears 
date on the .qth of Auguſt, anno regni 30%, | | 


The charter of Edward zd recites, * That the former 
cc charter (of Edward 1ſt) afterwards fell into the hands of 
ec Robert A Brus, when he took the town of Berwick ; and 


er was carried away by him: but Edward 3d, by his firſt 


charter (dated 4th June, anno regni 10%.) exemplifies and con- 
firms it; and _ ſecond charter (dated 28th March, anno 
WW 

5 | 1 Barter, 


mY 


. 


Trinity Term 32 & 33 Geo. 2. 

charter, he furthermore grants and confirms as follows 
* And becauſe we are fo much the more affectioned to our 
« realm of Scotland, for that the faid realm, by our well- 
beloved and truſty couſin Edward Baliol, late King of the 
e ſaid realm of Scotland, was to us given and granted; and 
« therefore we affect, with a more earneſt deſire, the ho- 
d nours and advantages, as well of the ſame realm, as of the 

« town of BERWICK por: T weed, which, from the handsof the 
« Scots our enemies (who, at the time that we were employed 
« in the parts of France about the expedition of our Wars 
« there, had invaded and taken it,) is by us newly conquered; 
« we have granted, and by this our charter confirmed, for 
tc“ us and our heirs, that our burgeſſes of the ſaid town of 


838 
1759. 


Rax v. 
Cow in. 


« Her twuict, their heirs and ſucceſſors in the ſame town abid- 


« ing and reſident, have and hold all and ſingular the liberties 
« above ſpecified, and the ſame liberties and every of them 


« from henceforth fully enjoy and uſe ; and likewiſe that 


« the ſame burgeſſes, their heirs and ſucceſſors, be ruled by 
« THE SAME LAWS, CUSTOMS, AND USAGEs that the bur- 
« geſſes of the ſame town had and uſed in the time of ALEx- 
«© ANDER, of famous memory, late King of Scotland; with- 
« out impeachment of us, or our heirs, juſtices, eſcheators, 
« ſheriffs, or other our bailiffs, or miniſters: whatfoever z and 
« that the cuſtomers, weighers, and all other officers what- 
« ſoever, that in the ſame town ſhall happen to be aſſigned 
« by us or our heirs, be reſident and abiding upon their of- 
« fices continually ; fo that by their abſence or default, mer- 
« chants, upon delivery of their merchandize, be not let nor 
« hindered; and the faid cuſtomers, weighers, and officers, 
« or burgeſſes of the ſame town, to give an account for any thing 
« touching the ſaid town, or their offices in the ſaid town, or to 
« anſwer for any treſpaſſes, debts, covenants, or any contrafts 
made or to be made in the ſame town, for the which they ſhall 


« be bound to anſwer to us, or our heirs, SHALL NOT BE COM- 


« PELLED TO COME ELSEWHERE than before our chamberlain 
« of the ſame town of Berwick, or our juſtices thereunto aſſigned 
C wITHIN the ſaid town of BERWICK : fo that the chamber- 
ec lain always of the aforeſaid town, for the time being, for 
« all things touching his office, ſhall make his account before 


« our treaſurer and barons of our exchequer of ENGLAND, as 
c before this time hath been accuſtomed.” hes 


The charter of Ede. 4th concludes with approving | and 
confirming chartam prædictam (the 2d charter of Edw. 3d,) 
and bears date on the 18th of February, anno regni 22%, 


Quzen ELIZABETH, by letters patent granted to the town 
of Berwick, dated 4th May, anno regm 12, after mentioning 
the letters patent of Queen Mary, and of King Henry the 
8th, and the above charter of Edward the 4th, ratifies gnd 
confirms every thing contained in Edward the 4th's charter, 

| H. 8th's, 
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. Trinity Term 32 & 33 Ged. 26 
H. 8th's, and Queen Mary's : which charter of Queen Mary 


E © 1s dated on the 25th of April, anno 4 primo, and is an in- 


Rex To 


Cow LE. 


® 2 8 Jac. 


1. c. 28, 


ſpeximus and confirmation of that o 
charter of H. 8th bears date on the 6th November, 2 H. 8. 
and is an inſpeximus and confirmation of the charter of Ed- 
ward the 4th. | | | reg 


But the charter under which the corporation of Berwick 
now claim all their privileges, and. which is confirmed to 


them by act of parliament, is that which was granted them 


by King James the iſt, dated 30 April, anno regni ſecunde. 


The preamble to which is as follows 


James, S. Whereas our borough of Berwick . | 


Troerd is an ancient and populous borough ; and the bur- 
geſſes of the ſaid borough, ſometimes by the name of mayor, 


bailiffs, and burgeſſes of the ſame borough, and ſometimes | 
by other names, have had, uſed, and enjoyed divers liber- 


ties, franchiſes, immunities, cuſtoms, pre-eminences, and 
other hereditaments, as well by divers charters and letters 
patent of divers our progenitors and predeceſſors, kings and 
queens of England, as alſo by reaſon of divers preſcriptions 
and cuſtoms uſed and had within the ſaid borough ; and 
whereas our well-beloved ſubjects, the now mayor, bailiffs, 


and purgeſſes of the borough of Beravick upon T weed afore- 
ſaid, have humbly beſeeched us, “ that we would exhibit 


« and extend our royal grace and bounty to the ſaid mayor, 


te bailiffs, and burgeſſes on this behalf; and that we will 


te youchſafe (for the better governing, ruling, and bettering 


cc of the ſaid borough,) by our letters patent, to make, re- 


cc duce, conſtitute and create anew the ſaid mayor, bailiffs, 
te and burgeſſes into one corporate and politic body, by the title 
« of mayor, bailiffs and burgeſſes of the borough of Berwick 
© upon T weed, with augmentation and additions of certain 
« liberties, privileges, immunities and franchifes as to us ſhall 


tc ſeem moſt convenient ;” we therefore, willing that from 
henceforth for ever hereafter there be continually had and. 


uſed one certain and undoubted manner in our ſaid borough, 


of, in, and about the keeping of our peace, and for the nun 


of the ſaid borough, and of our people there inhabiting, an 
of others thither reſorting; and that the ſaid borough may 
be and remain in all future times a borough of peice and 


quiet, to the fear and terror of evil, and the reward and 


nouriſhing of good men; and alſo, :hat our peace and other facti 
of juſtice and good government may the better there be kept and 


done ; and hoping that if the mayor, bailiffs and burgeſſes of 


the ſaid borough-and their ſucceſſors may, by our royal grant, 
enjoy greater and Jarger dignities, privileges, juriſdictions, 
liberties and-franchiſes, then they will think themſelves more 


Eſpecially and ſtrongly obliged unto the performance and exe- 


cution of their beſt ſervice to us, our heirs and ſucceſſors; and 
: * ; 1 i 4 - | 4 a alſo 


King H. 8th, which 
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| Trinity Term 3a 8 33 Geo. 2. 
alſo at the humble petition, c. c. We have willed, ordain- 
ed, c. and by the preſents, Wc. do will and ordain, & cr. 
In this charter, amongſt many other privileges, are the fol- 


lowing : viz. a power to make by»laws, and to fine or impriſon 
ſuch as break them; and alſo theſe enſuing clauſes— + - 


And we will, and for us, our heirs and ſucceſſors, do grant to Power to hold 


the ſaid mayor, bailiffs, and burgeſſes, and their ſucceſſors, that 
they and their ſucceſſors, from henceforth for ever heteafter, 
may have and hold, and maybe able to have and hold, withinthe 
ſaid borough, a court of pleas, every Tuęſday in every ſecond week 
throughout the year, to be holden before the mayor, bailiffs and 
recorder of the ſaid borough for the time being, or before any 
three of them, (whereof we will that the mayor of the ſaid bo- 
rough, for the time being, ſhall be ane, ) in the guild-hall or toll- 
booth of the ſaid borough ; and that they may hold, in that 
court, by plaints in the ſame court to be levied, or otherwiſe 
according to the laudable and reaſonable cuſtoms before uſed 
and accuſtomed in the ſaid borough, all and all manner of pleas, 
actions; ſuits, complaints and demands, as well real as perſo- 
nal and mixed, of all perſonal tranſgreſſions whatſoever, with 
force and arms, and of whatſoever other tranſgreſſions done, 


moved, ariſing, had, or committed, or hereafter to be done, 


moved, ihad, or committed within the ſaid borough, ſuburbs, 
liberties and precinCts thereof; and of all and all manner of in- 
trufials, tenures, burgages, lands, tenements, goods, chattels, 


* 


1759. 
7 


Rex wy 
CowLs., 


a count, 


. 


debts, pleas upon the caſe, deceits, accounts, covenants, deti- 


nues of charters, eſcripts, muniments and chattels; the taking 


7 1 


and detaining of beaſts and cattle, and other contracts what- 


ſoever, of whatſoever cauſe or thing ariſing, or in time to 


4 7 
* 


come happening to ariſe, withing the ſaid borough, ſuburbs, 


| liberties and precincts thereof, to whatſoever ſum or value the 


ſaid tranſgreſſions, debts, accounts, covenants, deceits, deti- 


nues, orother contracts ſhall amount; and that ſuch like pleas, 
plaints, quarrels, ſuits and accounts, may be there heard and 
determined before the ſaid mayor, bailiffs, and recorder of the 
faid borough for the time being, or any three of them, (where- 
of we will that the mayor of the ſaid borough for the time 
being ſhall be one,) by ſuch and ſuch like proceedings, ways 
and means, according to the laws and cuftoms of our kingdom 

England, er according to the ancient, reaſonable, and laudable c 

tems of the ſaid borough heretofore uſed and allowed in the ſaid bo- 


rough, and in as large manner and form as in any court of 


mY in me city, borough, or town corporate within this our 
ingdom of England, or in our ſajd borough of Berwick upon 
Tweed, hetetofore hath been uſed and accuſtomed, or may 


or ought to be done. And further, we will, and by theſe Cognizance of 


preſents fot us, our heirs and ſucceflors, do grant to the ſaid 


0 
” 


pleas, as an- 


of the ſaid borough and their e accuſ= 
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Not to be com. 


ii Tem 2 Gag Geo. 


1759. in all iſſaing times, may have and may be of force to have 
cke cognizance of all and all manner of pleaa, quarrals, 
Rzx v. plaints, actions, and demands whatſoever, as well real as 
CowWa g. | perſonal and mixed, in what court ſoever of us, our heirs 
. ;and ſucceſſors, moved and begun, or to be moved and be- 

gun, of . whatſoever things, cauſes and matters. ning, 

ariſing or growing within the ſaid borough, ſuburbs, liber- 

ties, and precincts thereof, as they have been anciently 
accuſtomed within the ſaid borough. n. 


[Mot to be put Furthermore, we will, and by theſe preſents for us, our 


in aſſize, heirs and ſucceflors, do grant to the ſaid mayor, bailiſfs and 
exira Furg um. purgeſſes of the ſaid borough and their fuccefiors, that ch faid 
mayor, bailiffs and burgeſſes of the ſaid borough for the time 
—.— be not put in aſſiae, juries, attaints or other recogni 
.Zances, 2 of any intruſials, tenures, or againſt thei 
wills, without the ſaid borough; and that the faid burgeſſes 
of the ſaid borough, and their ſucceſſors, be not conſtrained or 
compelled by us, our heirs or ſucceſſors, or our. officers or 
| ſervants of us, our heirs or ſucceſſors, to gu, or to be ſent to 
Nor to be fent qyar without the {aid borough and ſuburbs, liberties and pre- 


unleſs, ce. heirs and ſucceſſors, as before in the faid borough hath been 
Return and awfully uſed and accuſtomed; and that no man may take 


execution of lodging within the ſaid borough by force, or by livery of our 


A. . marſhals of us, our heirs or ſucceſſors. We have granted, 
moreover, and by theſe preſents for us, our heirs and fucceſ- 

ſors, of our ſpecial grace, and of our certain knowledge and 

mere motion, do grant to the ſaid mayor, bailiffsand burgeſſes 

of the ſaid borough, and their ſucceſſors, that they may have 

the return of all our writs, precepts, and proceſs of us, our 

heirs and ſueceſſors, of whatſoever courts of ua, our heirs or 

ſuceeſſors, coming and ariſing within the ſaid borough, and 

the execution of them; ſo that no ſheriff, miniſter or bailiff, 

fox us, our heirs or ſuceeſſors, ſhall enter into the ſaid bo- 

rough, ſuburbs, liberties or precincts thereof, to do any office 

there for any belonging to the ſaid borough, but in default of 
the mayor and bailiffs of the ſaid borough. And further, of 

pel 3 "ra dur ſpecial grace, and of our certain knowledge and mere mo- 
burgum. tion, we have | ape and granted, and by theſe preſent for us, 
dur heirs and ſucceſſors, do give and grant to the ſaid mayor, 

bailiffs and burgeſſes of the ſaid . borough, and their ſugceſ- 

ſors, that the ſaid mayor, baliffs and burgeſſes of the.faid bo- 

rough, or any of them, or the cuſtom-houſe officers or weighers 

of us, our heirs and ſucceſſors, within the ſaid borough for the 

time being, or any of them, ſhall not be employed, nor ſhall 

be compelled to anſwer for any intruſials, tenures or tra 4 

ſons, debts, contracts, accounts, or any other cauſes or things 

within the ſaid borough, ſuburbs, liberties, limits or precincts 

thereof, done or to be done elſewhere than within the faid bo- 

rough, before the mayor and bailiffs of the faid borough, and 


77 22 (heir 


Triade) Term 32 6625 Geo. B. 
| Qieie Tuccelſors, or befor8 the juſtices'of us, our heirs ind fac- 
ceſſors aligned unto it within the ſaid borough, and not elſe- 


And further we will, and by theſe preſents for us, our heirs 


> 


Mayor, &c. to 


and ſuccefſors, do grant to the ſaid mayor, bailiffs and bur- be juſtices of 


gefſes of the ſaid borough, and their ſucceflors, that the mayor 
ol the ſaid borough for the time being, and the recorder of the 
ſaid borough for the time being, and ſuch burgeſſes and alder- 
men of the ſaid borough who have ſuſtained the office of mayor 
of the ſaid borough, or hereafter ſhall ſuſtain it, after they have 
executed the ſaid office of mayoralty, as long as they ſhall be 
burgeſſes and aldermen of the borough, and every one of them, 
may and ſhall be forever hereafter from henceforth, within the 
ſaid borough, and within the ſuburbs, liberties and precincts 
thereof, our juſtices, for us, our heirs and ſucceſſors, to keep 
and preſerve, and cauſe to be kept and preſerved, the peace of 
us, our heirs and ſucceſſors, within the ſaid borough, liberties 
and precincts thereof; and alſo to keep, and cauſe to be kept, 
all ordinances and ſtatutes for the good of our peace, and for 
the preſervation of the ſame, and for the quiet ruling and go- 
rerning our people, publiſhed within the ſaid borough, ſub- 
urbs, üUberties and precincts thereof, in all their articles, ac- 
cording to the force, form and effect of ſuch ordinances and 
ſtatutes; and to chaſtiſe, correct and puniſh all and all man- 
ner of perſons whatſoever, of what eſtate, degree or condition 
ſoever they ſhall be, offending againſt the form of thoſe ordi- 
nances and ſtatutes, or any of them, within the ſaid borough, 
ſuburbs, liberties and precincts thereof, and ts do that all thoſe 
within the faid borough, ſuburbs, liberties and precincts there- 
of, who ſhall threaten any of our people to hurt their bodies, 
or burn their houſes, to find ſufficient ſecurity before them, or 
any of them, for the peace and good behaviour towards us and 
dur liege people; and if they ſhall refuſe to find ſuch ſecurity, 
then to cauſethem tobe ſafely kept in the gaol and priſon of th 
faid borough until they find ſuch ſecurity; and that the mayor, 
recorder, and ſuch of the aldermen or burgefſes of the faid 
„ Who have at any time borne the office of mayor; 
or hereafter ſhall bear it, after they have borne the ſaid othce 
of mayor of the ſaid borough, and as long as they ſhall be 
burgeſſes or aldermen of that borough, or any three or more 
of them, (whereof we will that the mayor and recorder of the 
ſaid borough, for the time being, be two,) may have from hence 
forth for ever hereafter full power and authority, from time 
to time, to inquire | and determine within the faid borough, 
ſuburbs, liberties and precincts thereof, of all and all manner 
of felonies, murders, homicides, robberies, affaults, riots, routs, 
forces [forcible] entries into lands and tenements, treſpaſſes 
againft the peace of us, our heirs and fucceffors, unlawfu 
conventicles, ambidexters, confpiracies, contempts, conceal 
ments; and alfo of all 'miſprifions, offences, miſdeeds, de- 
NA faulty 


the peace, &cs 
intra burgumy 


Juſtices of oyer 


and terminer, 


intra burgum. 
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Power to ereẽt dam; and that the 


% Trinity Term 32 & 33 Gee, 2 


eee  Ratutes of the 8AME kingdom, for the offence ſo done and com- 


- mitted in the ſaid county, as juſtices. of the peace may be, 


| And of ade | and may be able to hear and determine. And-alſo we will, 


— by cheſe 2 for us, our heirs and ſucceſſors, do 
* grant to the ſaid mayor, bailifts and burgeſſes of the ſaid bo- 


rough and their ſucceſſors, that the mayor and recorder of 


the ſaid borough, for the time being; and ſuch like burgeſſes 
and aldermen of the ſaid borough, who at any time have 
borne, or hereafter ſhall bear, the office of mayor of the ſaid 
borough, after that they have borne, the ſaid office, as long 
as they ſhall be burgeſſes and aldermen of the faid borough, 


or any three or more of them, (whereof we will that the 


mayor and recorder of the ſaid borough ſhall be two,) from 
time to time hereafter may be our juſtices ; and every one o 


them, from time to time, may be. juſtices of us, our hein 


and ſucceſſors, from time to time, to deliver the gaol of the 
ſaid borough of the priſoners being therein; and that the 


The coroner 
to return ju- 


| ries, Kc. to Coroner for the time being ſhall make return, from time to 


attend the ſaid time, of all juries, inquiſitions, pannels, attachments and 


juſtices of gaol indentures by him taken, or hereafter to be taken, before the 


delivery, and faid mayor, recorder, and the ſaid burgeſſes or aldermen of 
treo ant the ſaid borough, for the time being, or any three or more 
juſtices of of them, en we will that — mayor and recorder 
gaol delivery. of the ſaid borough for the time being ſhall be two,) when 
and as often as they will deliver the ſaid gaol of the pri- 

ſoners being; jv that gaol; and be attending them in all 

things touching the ſaid gaol delivery, and the command- 

ments of the ſaid mayor, recorder and burgeſſes or alder- 

men aforeſaid, for the time being, or any three or more of 


„ them, (whereof we will that the mayor and recorder of the 
COTS | ſaid borough be two, ) ſhall execute, from time to time, 


i the. ſame manner and form as any ſheriff of our kingdom 
of England have accuſtomed and ought to do, return, in- 
tend and execute (any manner of way) by the laws 

fatutes of this our, kingdom of ENGLAND, 


_ tices of gaol . in any the counties of the /aid ling: 
ame mayor, recorder and aldermen of 


« gallows, in- the ſaid borough, for the time being, or any three or 


tra, &c. more of them, (whereof. we will that the mayor and re- 


corder of the ſaid borough, for the time being, be two,) 
may have and ſhall have, and may erect from henceforth 
hereafter, a gallows within the ſaid borough, ſuburbs, 
liberties or precinCts thereof, to hang and execute fe- 


lons, murderers, and other malefactors within the ſaid 


.borough, adjudged to death, accurding to the laws of = 
COILED SS” 5 1 1 * | nd; 


- : * 


fore the juſ- 


reſiden 


Trin 


| kind; and that the faid mayor, re 
burgeſſes or aldermen of the ſaid borough, who at any 
time have borne the office of mayor of the ſame borough, 
or hereafter ſhall bear it, after that they have borne the 
ſaid office, as long as they ſhall be burgeſſes or aldermen of 
the ſaid borough, or any three or more of them, (whereof 
we will that the mayor and recorder of the ſaid borough, for 
the —_— ſhall be two,) may take and arreſt whatſo- 
ever felons, thie 


2 % ˙¹˙ ˙²t1ʃ³ es TD. 
y Term 32 & 33 Geo. 2. 


eves, or other malefactors within the ſaid 
borough, ſuburbs, liberties, and precincts thereof, found or 
to be found, by themſelves, or by their miniſters or deputies 
conſtituted in the ſaid borough ; and that they may carry 
them to the gaol within the ſaid borough, there to be kept 


„ recorder, and ſuch like 


1759. 
Rar 'v. 7: * 
CowLe. ' 
And to arreſt 
and commit 
felons, &cy 


in ſafe cuſtody, until by due proceſs of law they ſhall be - 


delivered, any other ordinance, decree, or cuſtom to | the 
contrary notwithſtanding. Moreover we have granted, and by 
theſe preſents, for us, our heirs and ſueceſſors, of our ſpe- 
cial grace, certain knowledge, and mere motion, do grant 
to the ſaid mayor, bailiffs, and burgeſſes of the ſaid borough, 
and their ſuccefſors, that they and their ſucceſſors from 
henceforth for ever hereafter, may have, enjoy, and receive, 
and may be able, and of power to have, enjoy, levy, and 


The corpora- 


tion to have 


all fines, &e. 


receive, to the proper uſe and behalf of the ſaid mayor, 


ſors, all and all manner of fines, ranſoms, and amercia- 
ments whatſoever, or for whatſoever treſpaſs or other offence, 
or other matters and cauſes committed and to be com- 


es of the ſaid borough, and their ſucceſ« 


mitted within the ſaid borough, ſuburbs, liberties, and pre. 
eincts thereof; and all and all manner of fines, ifſues, amer-- 


ciaments, forfeitures, profits, and perquiſites of the ſaid 


court, ſo to be impoſed or forfeited before the ſaid mayor,' 


recorder, and bailiffs in the court of the ſaid borough ; and' 


before the ſaid mayor, recorder, and the ſaid aldermen of 
the ſaid borough, or any 3 or more of them as aforeſaid, as 


juſtices of the peace of our gaol delivery within the ſaid bo- 
rough, liberties, or precincts thereof, for whatſoever cauſe 
or cauſes coming, happening, ariſing, or growing, as before 
hath been uſed and accuſtomed in the ſaid borough ; and alſo 
all and all manner of goods and chattels whatſoever waived, 
deodands, chattels of felons and fugitives, outlawed and to 
be outlawed, waived and to be waived, condemned and to 


be condemned, adjudged and to be adjudged, attainted, & 


convicted and to be convicted, of fugitives /and men in 
exigents, of all and ſingular tenants, inhabitants, and men 
reſident in the ſaid borough, ſuburbs, liberties, and precincts 
thereof, from time to time ariſing, happening, and coming; 
and that it ſhall be lawful to the ſaid mayor, bailiffs, and 
burgeſſes of the ſaid borough, and their ſucceſſors, the ſame 
ſines, iſſues, amerciaments, forfeitures, and profits from 


and deodands, 
goods of fe- 
lons, and fu - 
gitives, & e. 
Ce 


time to time to levy and collect, by the proper miniſters of 


the ſaid mayor, bailiffs, and burgeſſes of the ſaid borough, 
8 | „„ according 


e 
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Rex v. 


CowLe. 


Trinity Term 32 & 33 Geo. 2.” 


to the ancient cuſtoms of the ſaid borough. N 


And further, of our abounding ſpecial grace, and of our | 


Confirmation certain knowledge and mere motion, we grant and confirm, 


of liberties, 


for us, our heirs and ſucceſſors, to the ſaid mayor, bailiffs, 


and burgeſſes of the ſaid: borough, and their ſucceſſors, all 
and all manner of lawful liberties, grants, franchiſes, immu- 


nities, privileges, exemptions, quittances, 1 cuſe 
toms, and free uſages, as well by land as by water, as well 
within as without the ſaid borough, ſuburbs, liberties, limits, 
and precincts thereof, through our whole land and power, 


in theſe our preſent charters, or in any other charters of our 


7 
progenitors or predeceſſors, kings and queens of England, ex- 
preſſed or not expreſſed; and allo all and ſingular ſuch lands, 


tenements, hereditaments, cuſtoms, liberties, privileges, 


franchiſes, immunities, quittances, exemptions, and juriſdic- 
tions, which the mayor, bailiffs, and burgeſſes of the ſaid. 
borough, or any of them, by what name or names ſoever, or 
by what incorporation ſoever, or pretence of any incorpora« 
tion, heretofore have had, uſed, or enjoyed, or ought to. have, 


hold, uſe, ar enjoy, to them or their ſucceſſors for ever, of ſtate 
of inheritance, by reaſon or pretext of any charters or letters 


patent, or of any uſe, preſcription,'or cuſtom, or by any other 
manner, right, or title heretofore had, uſed, or accuſtomed ; 
notwithſtanding that any charters aforeſaid were carried away 
and removed from thence, by Robert Bruce King of 133 
our progenitor; and notwithſtanding that the ſaid borough of 


Berwicl hath come into the hands of our progenitors. Kings 


of Scotland, after the ſaid grants of our ſaid progenitors Kings 
of England; and although the faid mayor, bailiffs, and bur- 
geſſes of the ſaid borough or their predeceſſors, or burgeſſes 
of the ſaid borough, or any of them, by whatſoever name or 
names, or by whatſoever incorporation, or pretext of any in- 
corporation heretofore known or incorporated, or not incor- 
porated, have uſed or enjoyed or not uſed or enjoyed the ſaid 
liberties, grants, franchiſes, immunities, privileges, uſages, - 
and free cuſtoms ; and we, of our ſpecial grace, .all and fins 

ular the things above before granted and recited, for us, our 
Bo and ſucceſſors, to the ſame mayor, bailiffs, and burgeſſes 
of the ſaid borough, and their ſucceflors, do grant and con- 
firm, and for ever ſtrengthen, by theſe preſents, _ Wherefore 


pe will, and firmly command, for us, our heirs and ſucces 


(ors, that the ſaid e bailiffs, and burgeſſes, and their 
ſucceſſors, may have, hold, uſe, and enjoy for ever, all libers 
ties, authorities, juriſdictlions, franchiſes, and quittances 


aforeſaid, according to the tenor and effect of theſe our let. 


ters patent, without let or hindrance of us,, our heirs and 
ſucceſſors, or juſtices, ſheriffs, or other bailiffs or miniſters 
whatſoever, or of any other of them; nulling and 2 
that the ſame mayor, bailiffs, and burgeſſes, and the a 


* 
* 


- or ww of them, or any of the bu 5 


moleſtedꝭ or grieved, or in any thing diſturbed thereof. 


Some other elauſes of the charter, (and which were prb- 
duced by thoſe who ſupported the rule for the certiorari, F 
were as follows — ** | s 


And further, of our abundant grace, we will, and by theſe- Power to 

preſents, for us, our heirs. and ſucceſſors, do grant to the make by-laws, 
laid mayor, bailiffs, and burgeſſes of the ſaid borough, and 

their ſucceſſors, That the mayor, bailiffs, and burgeſſes of 0 1 

the borough aforeſaid, or the greater part of them, (WHereof he 

we will that the mayor of the ſaid borough for the time wil 

being ſhall be one,) ſhall have, and by theſe preſents may. a hi 

have full authority, power, and faculty of framing, conſti- 

tuting, appointing, ordaining, making, and eſtabliſhing, 

from time to time, Tuch' like laws, ſtatutes, ordinances, and 

conſtitutions, which to them, or the greater part of them, 

(whereof we will, that the mayor for the time being-of the 

{aid borough ſhall be one, ) in their beſt diſcretion, ſhall 'be 

thought to be good, profitable, wholeſome, honeſt, and ne- 

ceffary for the good rule and government of the mayor and 

bailiffs, and burgeſſes aforeſaid, and all and ſingular other 

burgefles, officers, miniſters, artificers, inhabitants, aud reſi - 

dents whatſoever, within the ſaid borough for tlie time being. 

And that the mayor, bailiffs, and burgeſſes of the borough Power to fine, 
aforeſaid for the time being, or the greater part of them, bt _ 2 
(whereof we will that the mayor of the ſaid —_ r 
time being be one, ) as often as they ſhall framie, eſtabliſh, or them; and to 
ordain ſuch like laws, inſtitutions, orders, ordinances, and levy ſuch 

conſtitutions in form aforeſaid, may and may have power to e. e * 5 
make, ordain, limit, and provide fach like pains, putiſhments, — , 
and penalties, by bodily impriſonment, or by fines and atner- ; By 
ciaments, or by either of them, upon and againſt all offen- 
ders againſt ſuch the laws, inſtitutions, decrees, conſtitutions, | 
and ordinances, or any of them, as to the ſaid mayor, bai- 
liffs, and burgeſſes for the time being, or the greater part of 
them, (whereof we will that the mayor of the faid' borough 
for the time being be one, ) ſhall be thought fit, neceſſary, aid 
requiſite to be done for the obſervation of the ſame laws, or- 
dinances, and conſtitutions; and to levy and have the ſame 8 
fines and amerciaments; to the ufe and behoof of the aforeſaid 
mayor, bailiffs, and burgeffes of the ſaid borough, and their 
ſucceſſors, without hindrance of us, our heirs. or ſucceſſors, 
or any other officers or miniſters of us, our heirs or ſucceſ- 
fors, and without any account therefore to be made, to us, 
our heirs or ſucceſſors, or miniſters of us, our heirs or ſuc- 

| N 4 Ceeſſors 2 


847 
1759. 
Rix v. 

CowLs, _ 


| Trinity Term 3a & 33 Geo- 2 


eeſſors: all and fingular which laws, ;ordinances, and conſti, 
tutions, to be made as aforeſaid, we will ſhall be.obſerved, un- 
der the pains therein to be contained; ſo always that the ſaid 
laws, ordinances, inſtitutions, conſtitutions, impriſonments, 
fines, and amerciaments, may be reaſonable, and not * 
or contrary to the laws, ſtatutes, cuſtoms, or rights of our 
kingdom of England, or reafonable and laudable preſcriptians 
and cuſtoms in the ſaid borough anciently uſed and accuſtomed. 


There are alſo ſeveral other clauſes contained in King 
Fames's charter, not pertinent to the preſent queſtion, 


On Friday 25th May laſt, Sir Richard Lloyd, Mr. Gould, 
Mr. Yates, and Mr. Selwyn, who were of counſel for ſuperſed. 
ing the certiorari, 1 upon the three following queſtions. 


It Queſtion— Whether Berwick is part of the realm of 


2d Queſtion —Whether it is governed by the Jaws of England? 
3d Queſtion—Whether, ſuppoſing that it is, it would fol 


low, „ That a certiorari lies? 


} Firt—To prove that Berwick is not part of the territorial 


realm of England, they cited Calvir's Caſe, (6 Jac. 1.) 7 Rep. 


23- expreſs ; and Graz v. Ramſey, Vaughan 208. 300. 2 Vent. 


4. 5. C. and Carre's Cafe, cited in 3 Leen. 20. and the ſtatute : 


of 21 H. 8. c. 6. concerning mortuaries, (5 or 6 years before 
the incorporating Wales with England, ) $ 7. which ſhews the 


| ſenſe of the /egi/lature, © That Berwick and Calais were not 


Sed V. 20 
G. 2. C. 42. 
8 Zo which de- 


_ _chlares and en- 


acts, © that 
in all caſes 


land hath been 
or ſhall be 
mentioned in 
any act of 
parliament, 
the ſame has 
been and ſhall 
be deemed to 
comprehend 
and include 
Wales and 
Berwick." 


« comprehended within the term Realm of England.” 80 
alſo is 1 Mod. 37. Criſp's Caſe v. Mayor of Berwick ; and 
Vaughan 414. concerning proceſs into Wales. we 


And not being part of the realm of England, it is not bound 
by aft of e unleſs named : for which reaſon, in 
1 V. & MH. (the act for encouraging the exportation of 
corn,) Berwick not being Eqs 63A a new act was made, 


which named it expreſsly, | 
where Eng- | : 


Second queſtion The charters could not make the inha- 
bitants of this conguered place to be ſubjecth of England : and 
the charter of Ed. 4. directs that they ſhall be governed by 


lavrs received from Alexander King of Scotland. The charter 


of 1 Fac. 1. (which was confirmed by act of parliament ), eſta- 
mes their by -ulages; 6.1 iris Fwd of Oyer and 
Terminer, and a Court of Gaol Delivery, with an expreſs ex- 
clufion of all other juriſdictions out of the town of Berwick : 
but neither this charter, nor this act of parliament, . give 


them title to the laws of England. 


Trinity Term 32 & 33 Geo. 2. 
| 2 1s 76, 
CO 


- 


untry ſhall hold place till new ones are given to thent by. Cows... .. y 


the conqueror $0 allo is 1 Salk. 411. Blatikard v. Galch. 
And if thay 


are governed by their own laws, it would be nu- reſolution of 


| and . or 1 0 b ? ) 1 of 1 the pri . 
PPP 


Third queſtion There is no difference between Berwick =" 
and Jreland, as to this- point: and according to 2 Ventr. 7. 
4 certiorari will not lie to remove an indictment from Irland. 


In Payghan 403, 404. it appears that he was of opinion 
* That the alteration of the juriſdiction in Wales might 
«« moſt. probably be wrought by an at? of parliament not 
1 now extant,” Ez wy 


A certiorari would not only create delay; but would occa- 

ſion an inſuperable difficulty of trial: and it would be nu- 
gatory to grant one, where the Court cannot proceed upon 
it; as in Dr. Sand:'s Caſe, 1 Sa/k. 145, where it was for 
that very reaſon denied. | e eats wee 


Now all indictable offences are kcal : therefore, they muſt 
Ie tried 4 there. And yet no proceſs of this Court would 
there: nor could the trial be in the adjoining Engliſs 
county, becauſe Berwick is no county in England, 2 Shower 


= —— — 


8,9 W. 3. C 
31. (but they 
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365. Mayor of Berwick's Caſe. The caſe of County Bridges only relate ts 
is the only criminal caſe where the trial may be in the ad- quarter ſeſ- 
joining county, upon ſuggeſtion : for all the precedents. are _ 


of civil caſes, and thoſe tranſitory too. Salk. 651, Title 
Trial, pl. 31. Way v. Yally. And there is no precedent of 
any cauſe removed from Berwick and finally determined 


Mr. Norton contrg—The general queſtion is, „Whether 
c a certiorari Will lie to Berwick, to remove an indict- 
« ment found at a general gaol geſivery there, for a miſ- 


* demeanour ?” | 1 

The caſe now under confideration requires it, 5} any 

can; fince the judge. who is to try the cauſe; is both part 

The anſwer that has been inſiſted upon, is that Berwick 

&« is an exempt juriſdiction; and no certiorari hes thither.” ' wg 

Three objections have been made to this certiorari 1  « 
That Berwick is not part of the realm of England; (2d,) If it is, 


yet it is. not governed by Engliſh laws 3 (3d,) That if the Court 


ould grant the certicrari, yet they can not proceed upon it. 


_—_ 


— py oe 


25 — 


— — 
by 5 — 
DIE CC INES 

a mee en en ng ̃ —⅛ 


= | Try Tent 0 755 Gio 


1789. 2 
Rex v. 
2 . | | 
| As E 10 05 2 2 6 e. 42 L 
1 22. „ 5 # pare of e ai 
En gland. 1 , 
N TOW ung dest Be Hua iter Weds. 
fent tlienf in parliament, is is irrefrag uh And Prontt's Par. | 
Hamentary 4 Fra prove that Berwick ſent members . * | L 
time of E to tl 
"Tits 8 certiorarier to — 1 
Anſwer to 2d obj jection— Their charter of 1 Fac. 1. Shes | heac 
em wat W 3 by the /aws of Eng er in criminal . | 
matters. quently „his Court will ſuperintend _ 1 
proceedings 2 hel! charters. And the acceptance borc 
E charter - witch ſubſefts them to the laws of Beer 2 
renders them liable to this ä 15 and 
1 obſection would come more „ po the 
the certiorart : tlie writ EB Keel and | 
© retry made . 1 
Anfver to 34 — however, ene ee is d 
of the caſe, this matter muſt be tried in the atjoining 
county”; like the caſe of Wale; or of County Bridges: both of 2 
which are "of juſfce the Court's general power, and to pre- oy 
vent failure of juſtice, | h FO 
An indictment i is no more local than a real achim is: 4 
and yet theſe are tried in Northumberland. And the militia be, 
act conſiders Berwick as being 3 in Nerthumberland. =» = 
Pfetedents tod are not wanting. In 3 Fac. . K. be. reſf 
ene gui tam, c. on the ſtatute : pete: was ; 
ught up by certiorari ; and proceſs iſſued. In M. 8 Ann. 3 
an infor formation in this Court was ted for an offence in 1 
Berwick ; and the rule made abidlute. In 9 C. 1. F. R. En 
there was 2 mandamus to ſwear WW, ſon and 3 others church- on 
| wardens of . Berwick. And Berwick. is put under the eccle- 5 : 
ov. poſt, pa. flaftacal juriſdiction of the'* dioceſe of Durban, by their N 
257. charter. in 1754, an indictment againſt Mort and - 
| two others, for an affault, was removed hither from 
thence, by certiorari; and they appeared and leaded. . Jaw 
H. and P. 1755, in the conteſt between Mr. and Mr. hay 


Watjon, ae for br were ted: the rules 
were made abſolute. wad * The 


Tei ini Term: 0: n Gow. 2. 6 

The affidavits of the faQs bein read, it appeared that | 

the indictment was for an afſoule * the then mayor, 6 IS 

who ſtill continues 9 juftice of peace for the borough of gi; v. 
Berwick, Cow. 


Lord MansrizLD aid, it "nook be proper to look into 
the preoedents chat had been cited; and ee would 


5 wo; aten next term. 
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| Con ADVISARE- wir. 


Lord Manzrz® now delivered the opinion of the Court, Y | 
to the nn effect. | op | | k - 


The objedions and 3 3 | FM 
. this certiorarly may be reduced to — n Ee” _— 
wy 5 1 


iſt, That this Court has =o ur lasten over the town and 
borough of Berwick, or any local matters ariſing there; bes 
cauſe it is not to be deemed part of the realm of Englandy: 
and the King's writ does not rum there: conſequently, this 
Court has no authority to remove a record from thence, by 
writ of nir, for any purpoſe whatſoever, ' 


That ſuppoſing the Court may, for urpoſes, 
4 yet the end fol, 3 ak 
N n. 


3dly, That though the Court ſhould have authori pak 
the end be attainable ; yet the ground upon which t | 
tiorari is applied for, is not ſufficient, 


As to the firſt—The beſt way of conſidering; it, may 1ſt Head, 
be, conciſely to deduce the condition and conſtitution; of Ber- 1ſt, As to he- 
wick contraſted with Wales ; to ſhew that arguments from — ee 1 — 


the caſe of Wales _ to Berwick, IP ay in all 
reſpects; in manys's 


Eduard the firſt 1 che great a of annaving 
all other parts of the iſland of — or Britain to the realm of 
England. The better to effectuate his idea, as time ſhould 
offer occaſion, he maintained that all the: parts thereof, 
c not in his own hands or poſſcſhon, were ' HOLDEN or 
56 His CROWN."? * . 


8 of this doQaine wa, that by the fla 
law, ſupreme juriſdiction reſulted to him in right of his 
crown, as Sovereign Lord, in many. caſes which he wiahd: 


9 and when. the ſaid — 


- 


* Trinity Term 32 & 33 Geo 2. 


ra. his hands and poſſeſſion, they would come back ar parc | dla 
. , of the realm of England, from which (by fiction of hw | bo 
Rx v. - atleaſt) they had been originally ſevered. 2 
| N This doctrine was literally true, as to the counties pala- Set 
= But (no matter upon what foundation) he maintained Ki 
that the principality of WaLEs was holden of the imperial hh 
crown- of England : he treated the Prince of Wales as a 2 
rebellious vaſſal; ſubdued — and — ſſeſſion of the as 

—_ - principality. Whereupon, on the 4th of December, in the 
® Rotul* Wal- th year of his reign, he ifſued a & commniifion to enquire- | 1 
liz, 9 Ed. 1. 4c Per quas leges et per quas conſuetudines anteceſſores noſtri gr 
M. s: Legs. © Reges regere conſueverant Principem Walliz et Barones 8 
Boni, $138. % Walenſes Wallis et Pares ſuos et alios inferiores et fc 
| bliſhed by « eorum Pares, &c.“ LS ot | * 
ottou. } | | "By FF 1 4 
F the principality was feudatory, the concluſion neceſſa- w 
_ rily followed, "That it was under the government of the gi 
« King's laws, and the King's Courts, in caſes proper for « 

« them to interpoſe; though (like counties palatine) they 

had peculiar laws and cuſtoms, jura regalia, and complete 
juriſdiction at home. | 1 : 1 

There was a writ at the ſame time iſſued to all his officers | 
in Wales, © to give information to the commiſſioners :” 2 
| and there were 14 interrogatories ſpecifying the points to | 

212 Ed. 1. be inquired into. The * ſtatute of Rutland refers to this 
See it in the inquiry. By that ſtatute, he does net. annex Wales to T 
1 England, but recites it as a conſeguence of its coming into 7 
Aatutes, inti- his hands—* Divina Providentia Terram Wallize, rnius 6 
tled 4 Statuta _** nobif jure feodali ſubjectam, jam in proprietatis noſtræ c 
Walliz,” See « dominium convertit, et Coronæ Regni Angliz, tenquam t 
32 — e partem corporis ejuſdem, annexuit et univit.” TE, ö « 
this preamble « that Wal. ES ever hath been incorporated, annexed, united, 
to ity and & and ſubjef? to, and under the imperial crown of this realm, , 
J Vonghaen 400. . ag a very member, and int of the ſame.” 5 N 5 
| Edward the iſt having ſucceeded as to Wales, maintained | 


likewiſe © that Scotland was holden of the crown of England.” 


That juriſdiction which reſulted to him as ſuperior Lord, | 
®Rymer» he often exerciſed as fitting in this Court Upon a com- : 
vol. 596. plaint of a burgeſs'of Berwick, againſt his own commiſſioners, | | 

whom he would not ſuffer to be tried in the Courts of the 
+ Rymer 605. King of Scotland. Upon 1 of a merchant.— Upon 
geg. a complaint of 2{*Duf.—j Upon a, complaint of Aufria 
wh 3 | 9 


mer 606. "ag 
1 Rymer 608, 23 


L ' 


Mae Ten 32 & 40 On ä 


Ne of Man. Upon a complaint of the Ab- 1 
bot aer Boo ading.—y Upon a complaint of the Biſhop of. Dur- I 
the town. of . Berwick, as belongi go his Rex v, : 
= In the 24th ear of his reign, he treated * of Cowie: ; 
Scotland as a; rebelli us vaſſal; and took Berwick, and the 1 Rymer, 8 
reſt of Scotland, into his own hands and poſſeſſion. And as vol. 6:5. 
this Court exerciſed that juriſdiction which reſulted to the + 22 Ed. 2. 
ing, in the capacity of /uperior Lord of Scotland 2 Rymer 632. 
5 on ſo, when the county came into the King's hands and J. Hale's Hift. 
Therefore the Courr of King 8 Bench. + e fa £ ommon Law, 


oof borough in Scotland. eee d. 0 fo. 201, 
* While he continued in poſſeſſion of Scotland, he * 30 Ed. 1. 
| a charter to the town and borough of Berwick, un 255 „ 
great ſeal of ENGLAND, (though he then had a great feal gp | 


Scotland..) The charter requires the mayor to be ſworn B. 
fore his Chancellor or Treaſurer and Barons of his Txche- 115 | 4 
quer in Scotland : and the writ to chooſe a coroner is DO [1 
out of his Chancery in Scotland. Ie ſeems to confider\the e 101 
whole country as united into one realm e for the privileges ard whe | 
given Per totum em et r er oppor in — | 
Ws poteſtate noſtra.” | | = | 


In a few years, Hei wick the rt of Stn wa la 
e 8 


+ Edward the 3d renounced all deten on to the e 2 Ed. 3. 


of Scotland, i in property or N * e 2 Regno-dnglie. — - 
Eduard the 3d ben K. Ed. Balu, and the I 6, 7, 3 Ed, 

Parliament of Scotland, a grant and cgſtan of Bxawick, /apa- 3: 1 | 

rate from Scotland, for ever, © et regali dignitati et Corone — 1 | 

« ac Regno Anglie 22 temporibus annera, 5 — & 395. 614. 

&« incorporata.” In roth year of his reign, he granted 

to Berwick an er en and "HOST of the 


charter of Ed. iſt. 12 


Bunwick e loft, when. Edward the 42 was in . 
France ; and retaken after his return: and i N the aro 
of his reign, he gave a new charter, confirm ing the, form 
with ſome additions ;, p rly, that they. ſhould be g 
verned by the laws and ulages, which they enjoyed in the. 
time of Alexander late King of. Scotland; den _ be- 
fore the competition 1 that crown.) oy 


2 


Berwick was loſt again 3. * again 5 * 17 "OY l 
the 4th, who confirmed the former 2 by v * 0 22 25 
and + act of parliament. 1 i 08 


C, . 
Betwoten this time and the 33d of Hen. ach, (the f 
time does not W becauſe the returns are loſt,) Berwick 
Va 


| tally Term 44% 330 2 2. 


8:3 

d. Wis fammoned 25 borough of Zaglend, to fend miniber: t 
22. Parliametit: and they did To; till the Union; and t 1 
Rex v. continue to ſend menibers #& the Parliament of Gra Bris 
Cowen. dein, by fummons, as being parcel of the realm, ich der 

an of their charters; none of which give them ſuch 4 
That of E. 4. is an eximus of the pret e, BORN and 
| Nr 1 F. 1 . Mary, 
4 May, 1 Q. Eks. are ' confirmatory charters only. None 
| of them give them a right to fend members to 'ParHatnent 
4er .c: "WK r ſent them ever * Henn the 


8th's time. 
5 A | Thee preſent conttution is under lettars patent granted 
* zoth April, in * 2 Jos. 0 Which are expreſsly — — by Fact of 
. char Under hee, W: r. e 
28. (called * 2 outs bus 
e,, . 07 15% $4 batt 
edition, 1 J. Lk) 333 — was found Ko every Eng ge 


1. c. 28,) 227 2. 5 88 in like manner as M ales was 


bind. : and ſo alſo is the naming of Wale. Fr it was not 
part aof England before the Union, it is now no part of 


Great Britain: for only England and Scotland are united. It 


is bound by all general laws ſince the Union. 


7 


Scotland is not intended to be included, the method is, by 


ions are made for that part of Great Britain called 
3 ND, Wages ail: Bereviak een N 
FED under that deſcription. | 


r 


the 1ſt, was deemed to be within the realm, upon the doc- 


wine of having. been holder before his crown : and in gon- 
ſequence of fuch tenure, — from the principles 


of the common law, this exercifes furiſdictim over 
matters in Wales given by No af? parliament ; (for the 
v. Vaughan Ki wy ok of > «© ſome | old [ſtatute that Has been loſt,” de- 


19 Vaughan J. 7 Mor * 2 Pobfe e note of Ld. Ch. 
5. the me- raghah's 
— whe in 


the margin. "7 INN was ee upon the Pl foot. This = 
Dourt exercifed che ſovereign jericdiction over it, before it 
came into the King's hands; and afterwards, at the time 


when the firſt charter was granted to Br tick. The chance 
of war refuted the claim of the rg of Scotland, as belonging 
0 England ; and confirene it, as to Bee 


8 ; . : Bur 


S Ferran 1. 


Proviſion, to declare. * it does not extend to Scotland.! Where 


Term 32 & 33 Gra: 
Dor if Berwick was bo be deemed denen of the evonuty 
Py eos Fad prin of the King in i Ont» 


Tink 


A e by Parliament, ſhews it neceffarily is ſo; my 
ro — in the caſe of Counties Tate, OP 


The people of Berwick have not 7 Es 
ruriſdi8iy within themſelves, Res 
ave no Sovereign Courts of the ng c eletifatre 


by rent. Such a creature of law. muſt, x 
weste as gent of a — and aber dier. 


In the time of King 4leyander, they were fubjett. to | the 
Supreme Courts _ tland. 8 could bave no laws 
or cuſtoms but ſuch as were 1. 43 e 


condition of a l. 


The metamorphoſis 3 A Reotch 
did not make them independent ; but my need the 1 
juriſdiction. They are made a corporation in England ; to 


r 


at a in England. in that. capacity, 
are to enjoy many privileges in England: they fend repreſen ene 
ne 


to perde, e, 41:6 e 19 Hg! 


Thi Court alone can judge 
ration ; and who are entitled as — of it; and what are 


their privileges; and whether they continue 10 exiſt, or not: 
as if you ſuppoſe a queſtion. to ariſe Whether they are di- 
* folved;” or, Mo is mayor, e. uho can judge but 
this Court ? The charter of James the ſt ſuppoſes it ; docauſe 
he commands the attorney and ſohcitor. general to bring 
writ: of, quo, aarraste for things poſi. In Hilary Term, 14. 
15 Car. 2. a quo warrants was brought in * againſt 
the mayor, On” . een Wm —y eh not 25 
2 u. 2 © z ae 
RP e dees 
| Another part | of their — more inmeliabely Apr 
plieable to the anos queſtion, is what relates to 22 of 
ders 37 at JE 397 4" 4.3 3. 


The en «Crt Lenten als ew 
and flatutes of gland; 2 commiſſion of peace and cy and 
terminer, with the /ame authority which belowgy, or hevegftes 
may belong to juſtices of the peace in England ; and to hear and 

in lite manner ar juſtices of peace, by the „ and 
Aatutes of England. It grants them a commiſſion of gaal» 
delivery, under which they muſt proceed by indiffment, . ac» 
r 8 law. of England ; as im fa, they 


always 


— 
a Rex v. no 


e 
given to Berwick hilt rnb, er ; 


Wales. "= are made a free borough, to hold in 2 


of their franchiſes, 20 u pe | 
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1. the », alui nn 
20 Garg I Te they W pt 8 


ad Diviſion of 
the iſt heads 


When he has a 44-736 hen and iffue . Sed 


laws ae as ers of the peace, they make Mega! 
wi 


2 e Nen ede 1 

Agens do, und have done in the preſent caſe. It grants 5 

to execute ol wig ea, card | 

of England. | Wk 7 e | T 
The charter gires them. power Pe RT BITS 10 

reel af; fine and TITS: fo as they be 8 = 


how of ENGLAyD 3. e SINAL ae, hut bu with i 
= a 3 to the Berl As, alfi) Includer 


£1 D183 n Sig 4 11 A 


Su e lt for à crime = 
<4 0 255 wie wu (Cripple they tn 


a man for diſobeying an ordinance „ ie law of 
— 15 * ſe th 3 ſhould” indict a N bs treaſon, 
not amount to treaſon within our 


orders ut any authority, in a ſummary way; there can 
be no redreſs BUT HERE: and if this Court could not inter- 
poſe, they would, under the N a A eee 
authority, be abſolute.” 


Another 
W. © there.” 5 
At by. fr; 892 1717 * 1 Fa { 7119 ts An 


. W applicable only e of venire and other 
ury proces 769 eh or of ſono to original writs which's are ow 


noi 54 gue 


Phan: iy * The Tags writ docs" ge 


FEB] 


thang an nome We 
SHARED $ dre © rr 
"ili Ong eee latent ee 2 11 
das: for a miſdemeanour, from WL Es, the Welch ſhes = 
riff is commanded to -cauſe the defendant to appear: and by 


tion That r 
che very record which Wen 60 en does not vun, 
l r i. CE | wp 3 YT — 
| 11 2d eam ads - habeas 
f deve cet ren e> Deg AAR _ retury 
cauſe they. are exempted from being eee — IT ek 1 pln 
Ipraugh to ſerve upon juries. og 4; q tens. _ 
* | 5:1 Qt. $f ley Is | 
| But the hier ſuppoſes that "her writs, miniſterially | alias 
directed, may run: becauſe the return of ALL writs, precepts, dered 
* and proceſe, ſuing: out' of the King's Courts, and thi-exerntion wick, 
thereof, is granted to the mayor, "wy gt pany... myers 555 
n A 85 —_ 
Writs, not e directed, — called . of the 


writs, becauſe they are ſuppoſed to ifſue on the part 


of the King, ) ſuch-as writs of mandamus, prohibition, habeas wi 
. e, , by wo d in the n | Vo 
tution 


Trinkep Tires 30 c 55 Cen a: 
tation to Berwick e upon enn. 
bee Gmina of heron of Lak 


5358 of  Englend 
* 18 e crown 3. 
the only —_— is, as to the PROPRIETY: 

| 1 


To yoamnon rg, which belong 0 a pine * 
ſucceeds to the throne of Eng/ond, court has . 1 
fower4o- ſend any writ: of any kind. foray a By vt : 
——— or to the Zleerate » bit to Frland, the 

of Man, the Plantations, and (as ſince the loſs. of the 
utchy of Normandy, | they have been conſidered - as an- 


wi 


nexed to the crown, * r oF. Holes: 


Ferſey,, we and n i lay to Calais: which: Hiſt. Com. 
was a conque e r batrcenss, <a 
the treaty of Bretigny, | t 


But notewithfanding. the POWER which tbe was, yet 
where they cannat udge of the cauſe, or give relig upon 
upen it, they would not think PROPER to interpoſe, There- 
fore upon impriſonments in Guernſey and Jerſey, in Minas ca, 
and in the Plantations, I have known complaints to the King: 
in council, and orders to bail or diſcharge : but I do net re- 
F ——— — _ 
. Caſes have formerly happened of perſons y 
from "ut of e 3 ould e de a writ of E | 

out. of this Court owls properef and | 


"al ho tes contectine b chats be of a 3 x 
to Berwick. I have cauſed the records to 5 For one 

ſearched for that caſe: and the orders of the Court, Browley, as 
and return to the writ: of habeas corpus, are found. The 00 
Court had fined the mayor and bailitfs of Bertvick 2000 /, ** 
for not returning the + writ: they had alſa iſſued an alas. + M. 43 Elis. 
| habeas corpus. || Then the alias habeas; corpus not being —_ Ks for 
returned, they ordered the fine to be eſtreated; and that 3 Mas 
a pluries habeas corpus ſhould iflue, ſub pena 500 merc', Elis. kot lo z. 
returnable immediately before the chief juſtice at his cham- bie Jovis 


bers in Serjeant's: Inn. At the ſame time, they iſſued an pr 5 16. 


aliar attachment againſt the mayor and bailiffs; and or- ini 
dered Id. Willoughby, then governor of the town of Ber- _ 


wick, to execute it, returnable Ofabis Hilarii. The + next 1 a former 
day, the —_ lon the fine was ſuſpended upon Henry Y ths — 
Brearley's being d out of priſon, and bailed to ap- Veneris proc. 
pear in this G. = Octave of 8. Hilary,. (the return poſt quinden- 

of the ae f che eie and bail * 1 5 — 


Ys In 


1 mg 2 Wa 


wobble Gran, TL Cow xx. 3 
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In Milery Term, they are * ordered to return the pluri y: 5 
habeas corpus : and afterwards, the mayor and two of the #3 
-- | bailiffs were committed and examined upon interrogatories, 
Cow E. | 28 in contempt; and two of them were ꝙ ordered to find bail x 
n Progr i: Sape Ga war voory.. 6 fol 

”* nrox* po 8 e een een e 8% een Bar 
tab! SanRi Ihe return ſtates the charter of Ed. 3d, and that by their o 
Hil. anno a- laws and cuſtoms, the guild had authority to puniſh for co- — 
1 Die Sab'ti louring foreigner's goods, or being in partnerſhip with a fo- fro 
prox” poſt Oct. reigner, by fine, impriſonment, and disfranchiſing. They - - 

Sancti Hil. fate that Henry Brearly was found guilty of being in part- 
A. 43 ſupra- nerſhip with a foreigner, and fined: r00 J. which he not only. e 
* refuſed to pay, but treated them with ſcandalous and contu- bef 
melious reproaches. That they duly committed him to pri- a 
ſon, till the fine ſhould be paid; and disfranchiſed him. r 
3 b ö . 1 hg WL z > $i. ; 60 
} Die joris here is an order, the || ſame Hilary Term, ſtated to be f 
prox poſt Oc- upon the recommendation of the Court, (therefore I ſuppoſe, 21 
ua Pur. bp conſent,) © That the fine of 100 J. ſet upon Brearly'by the this 
| « guild, ſhould be reduced to 10/.; and that upon his ſub- Ch. 
4 miſſion, he ſhould be reſtored to his freedom: (but 
he was to remain disfranchiſed till he ſhould make his | 1 
ſubmiſſion.) K e e ONS 3. « | 
Tit. Prohibi- As to the other prerogative writ of prohibition—t as | — 1 
tion, letter L. talen for granted in 2 Ro. Abr. 292. That a prohibition = 
pl. 6. Tr. 11. « lay, out of this Court to the Conſiſtory Court of Durham, "nd 
| E. erg « in a matter ariſing in Berwick :” though the ſuggeſtion. « + 
E:.- — Y 25 « that the land out of which the tithes were claimed lay in « t 
3 1% Scotland and not in Berwick,” was holden inſufficient, 4 
| 2 V. ante, 439. (How Berwick | came to be part of the dioceſe of Durham, a ; 
| w- I have not learned.) TEA IP « t 
Then as to writs of mandamus In Trin. ꝙ G. 1. A man- -_ 
f damus iſſued, directed to Sir Geo. Wheeler, to admit and 5 
| | ſwear four perſons clected to be churchwardens of Berwick. paff 
The act of 11 G. 1. c. 4. proceeds upon the ground = 
= | | © That a writ of mandamus, out of this Court, lies to thee 
| « Berwick.” | : (HSE: k Col 
j The laſt ſort of writ not miniſterially directed is a certiorari. 1 
| A certiorari, for a proper purpoſe, lies to any dominion of 2 
| $ v. Cro, Jac. he crown of England. Mr. Juſtice Dodderidge, in $ Sir John judi 
| 414. Carew's Caſe, ſays the regiſter makes mention of a cer- 10 ( 
| — M$ «© tioruri to remove a record taken at Calais,” | 3 f 
= FE A , | 5 - 4 
4 And there are precedents of certiorariet to Berwick directly. « » 
(3 3 


Ko 2 8 232 0 „In 


Trinity Term 32 & 33 Geo. 2. 


? In Paſeh. 3 Fac. 2. An indictmen t againſt Scort  Howlett- 
5, and Watfen, for a riot, Sc. was removed from Berwick 
'Fertirari : proceſs iſſued upon it, out of this Court, 


_ apainſt the de ndants,' t6 appear: In Michaelmos Term 


following, the indictment was quaſhed; and the town-clerk- 
of Berwick amerced 51. for not returning the caption. 


In Trinity Vacation 1754, two indictments were removed 
from Berawick' by certiorari + the defendants appeared in this 
Court, and pleaded not guilty. . Ya bh era 

There is 10 inflance of a doubt ever having been made 
before the preſent caſe, concerning the AUTHORITY of this 
Court, to ſend a writ of certiorari to Berwick. And we 
are all clearly of opinion; © That the Court, by law, Bat 
«. ſuch Pp.] ER.“ F LG 


- Tive great authorities are indeed urged in eppoſition to this: 


- 


858 
2759. 
REx v. 
Cow. 


they are no leſs than thoſe of Ld. Ch. Juſtice Coke and Ld. 


Ch. Juſtice Hale. 


Lord Cole, in“ Caluin's Caſe, ſays “ That Berwick is no 
& part of England nor governed by the laws of England.” 
And Ld. Ch. Juſtice Hale follows him, and + ſays “ Berwick 
« was ſometimes parcel of Scotland; but was won by con- 
« queſt by King Edward the 1ſt; and afterwards loſt by 


9 7 Co, 23. | Ip 


7 Hale's Hiſt, 
Common Law 
of England, 
pa. 144. 


« King Edward the 2d, and afterwards regained by Edward V. Rot. Parl. 


« the 3d. It was governed by the /aws of Scotland, and 
&« their own particular cuſtoms; and not according to the 
« rules of the law of England, further than as by cuſtom it 
& is there admitted.” Let now,” ſays he, © by cHartER 
« they ſend burgeſſes to the Parliament of England.“ 


In Calvin's Caſe there was no que/tion concerning the con- 
Alitution of BERwick. And we plainly fee, by what has 
paſſed in the preſent caſe, how little was known, even at 
Berwick itſelf; concerning its own conſtitution. What was 


thrown out by way of argument and example. My Lord 
Coke was very fond of multiplying precedents and authori- 
ties; and, in order to illuſtrate his ſubject, was apt, belides 
ſuch authorities as were ſtrictly applicable, to cite other 
_ caſes which were not applicable to the particular queſtion 
under his judicial confideration. In the caſe then under 
judicial conſideration, the queſtion was || Whether Robert 
&©« Calvin the plaintiff, born in Scorland after the deſcent of 
„ the crown of England to King 2 the firſt, was an 
« alien born, and conſequently diſabled to brin . real or 

« perſonal action for any lands within the realm of England.“ 
But it never was a doubt, Whether a perſon born in the 


16 R. 2. n. 
41, 9 


dropped about it in Culvin's Caſe, was a mere obiter opinion, 


Calvin's 
Caſe, fo. 2, 2, 


O 2 « conquered 


LA RTTSRIY, ar ee? — 5. r —— 2 

? l y . 2 — — 0 Y y 
CRE. * — q 2 Who — - 2 1 WL hs I bag Y * hs a [Rs - + : 
r = n n „„ e 


> 


Cit” 
= 17 > ay 


EIS 


: OS Sy 
_ _.. 


—— 


B59 


= 8 85 0 if from any cauſe, it cannot be tried in the place, it ſhall be 


T $4 Ro. Abr. 
'F. Trial, 
letter I. pl. 


6, 7. pa. 596. ports, the venire * fhall be awarded de vicineto of the next 


597+ 


Howſe v. | 
iſhop of Ely, 

Moore 38. 

1 2 Ro. Abr. 


597. pl. 8, 


Taney Term 3a & 43 Ges. 9: 
40 — dominions of a Ns 


6. 2 « the conguerin country.” , 2 | argument 
Wax iv. did not hold, from the 2 Berwick to the point then 
Cows. in queſtion: . neither - was "te © caſe ee in uy; dort 
v. Calvin's appoſite to it. : 
Caſe, 22. 4. A. 

As to the lows uy which Berwich is goremed— 

3 "Mii: be ay nds. (when more. tic ins 
7 0 g ” . — into) with regard to their + crvi/ pee nary | 
bridgment, rs | ries eee That in | pleas of the CROWN, owls 

title Obliga- which it is governed, h the laws of 
tion, pl. 15. . The ſtatute of 11 G. 2. c. 19. for the more ef- 
| fectually ſecuring the payment of rents and preventing frauds 
by tenants, ſuppoſes this. All the proviſions of that act are 
1 n. extended to Berwick, || by name. 1 — of theſe proviſions 
19, 13. relate to + cjeAiments, which concern civil matters: and they 
4 proceed there by gjectment. But it is manifeſt, that Lord 
Cole is miſtaken in ſaying, generally, © That Berwick was 
« not governed by the laws of England.” For, in criminal 
matters, the fact is clearly otherwiſe. - 
And Ld. Ch. J. Hale is as clearly miſtaken, i in ier 
& that Berwick ſends members to the Parliament of England 
« by CHARTER.” For it is by writ of ſummons that they 
ſend them thither, in conſequence of their being a borough» 
| Chefter, both. county and city, firſt ſent members to Par- 
54H. . liament, by virtue of an act of parliament $ made in H. 
l © the 8th's time. 4 hi 
Second head, Bor though the Court has power, by law, to ſend a writ 
| of certiorari to Berwick, yet it ought not to ifſue in vain. | 
And therefore we ſhould be ſatisfied, that the end for which 
it is prayed be attainable ; and the ground ſufficient for remor- 
. ing the record, in order to attain that end. The end here 
Odjection. ayowed is, chat the matter may be tried in this Court. And 
it is objected that there can be no ſuch trial, becauſe the 
trial muſt be local, and no jury can come from "Berwick. 
Anſwer. Bor the law is clear and uniform, as far back as it can be 


traced. Where the Court has juriſdiction of the matter; 


tried as near as may be. All local matters arifing in Wales, 
triable in this Court, are by the * common law, tried by a 
jury of. the next county in England. So, as to th + cinque 


vill, either in the county of Kent or the county of S 
So I it is alſo as to the Ille of Ely ; ſo t likewiſe as 2 8 
nd ; a venire was directed to the ſheriff of Cap, as 


next Engliſh county: So in pris of of England, itſelf + ce an 
Dy + impartial 


bject to the King of 


Triuty Term 32 & 33 G60. 4. 

mpartial trial carinot be had iti the proper county, it ſhall 
be tried in the next: as 5 G. i, Rex v. Inhabitants of the 
County of the City of Meru, about the county bridge, the 
rial os in Suffolk 2 5 . 


This is the ancient and general rule, wherever the Court 
has juriſdiction: and this general rule has gen been applied 


— 


Edward the firſt, by an ordinance in Parliament, extended 21 Ed. x, Ry- 


theſe rules as to complaints againſt the King of Scatland that 
they might be tried in this Court by a jury of Northumberland, 
or atiy other county, or before cummiſſioners appointed by the 
King. There was a precedent applying this rule to Berwick, 
in 42 Elia. affirmed upon a writ of error: and the like 
in 44 Eliz. The like the ® 20 Car. 2. Crifpe ani Jackſon v. 
Mayor and Burgeſſe of Beywich. And the Mayor of Ber- 
wick's Caſe, 36 E. 2. lays down as a certain principle, that 


86 
1750 
| — 


Rex v. 


| Cow E. 


ley's Placita 
Pail. 159. 


® 1 Lev, 252, 
1 Mod. 36,37. 
1 Sid. 381. 


461. 


where a lau matter ariſing at Berwick is tried here, there is 1 ventr. 58. 


to be a 1 N made on the roll, that . Breve Domini 
« Regis ibi non currit,” as it is in Wales. A tipſtaff was 
in that caſe ſent to take the mayor up. ' 9 19s, 


There are two'precedents in the reign of Fa. 2. of inform- 
ations in this Court, for miſdemeanours in Berwick : and in 
| Michaelmas 8 Anne, the || attorney general filed an informe- 

tion here for miſdemeanours in Berwick, in Hilary and Eafter 
1755, this Court, after much litigation, granted :forma- 
— for I bribery in Berwick, at the election of their mem- 


90. 
Raym. 173. 


Sir James 
Montagu. It 
was againſt 
Robert Mills 


and George 


to Parliament, as being an offence and miſdemeanour Lindiay. 
at the common law: which ſhews Berwick, in reſpect of the © V- ante 849. 


juriſdiction of this Cqurt © tq proceed originally by inform- 
« ation for miſdemeanouys committed there, to be upon 
the /ame foot as any ather part of England. And the Court 
never would have granted thoſe informations,, without ing 
ſatisfied 4 that they might be tried: becauſe a defect o 

power to try, , infers a want of juriſdiction, 


There is not one authority to the contrary, And in rea. 
n, it would be moſt abſurd : becauſe it would really be 
putting the place out of the protection of the law; and 
there muſt, in many important caſes, be a total failure of 
trial, and conſeque 2 ** 


Suppoſe the office bf mayor ſhould be u/byped : the uſurpa- 
tion 2 Linh A be tried before the man himſel 
who is accuſed, or any juriſdiction in the zown. Much leis 

could a queſtion, Whether the corporation was difſolved ?"* 
be tried before them/tlver, Such queſtions could not be tried 
originally before commiſſioners ſent thither by the King: they 
could 0NLY be judged in this Court. To try franchiſes of 
| ; O 3 | this 
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861 
1759. 

Rex v. 

CowLE. 


® 26, 17 C. 1. 
C. 10. 


V. Rex v. 
Inhabitants 
of Clace. Tr. 
1769. B. R. 
„V. polt. pa. 
| Rex v. Alder- 
man Plumbe, 
p. 1772, 12 
G. 3. B 


þ 1 Strange | 
794+ 


Third head, 


Is 


Trinity Term 32 8-33 Gee. 2. 
this kind in any other ſhape, would not only be [contrary 
to the common law, but to the act. aboliſhing. the Star- 


| Chamber, and all the ſtatutes there recited. 0 1 


Suppoſe an action between the corporation dad their own 
leflee to be depending at Bercuicł, or any ſuit inſtituted'there 
between. the corporation and OG other perſon, on a point of 
property; they could not judge in their ou cauſe : and if it 
could not be tried e ere muſt be a failure N Juſtice. 


Every rule of the common law; Which holds. ia the caſe 
of 2 ales, concludes à fortiori to Berwick ; 
juriſdiction of this Court, and the method of trial. Berwick, 


both as to the 


is only a borough ; it has neither jura regalia nor ſuperior 


Courts: Wales To both. A ſmall part of the county of 
Durhan is nearer to Berwick than Northumberland is: but at 
the time of firſt ſending proceſs. to the latter, the King's 


writ did not run to the former, being a county palatine, 
So that Northumberland was the neareſt Engliſh county, for the 
purpoſe of trial; as the King 5 writ did not run to Durhan, 


+ The objection made when this matter bak came on, ap» 
pears now to be eee « That they proceeded by laws 
« and uſages, o 
their trials, as to criminal matters at leaſt, are in the courſe 
of the common law, and entirely governed 15 the. laws of 
Englend. at uy, th 


Therefore we are all of opinion that theſe indimente 


may be tried in 25i5 Court oil a Jury of the . of 
Northumberland. 


The 3d 
though it ſhould be admitted « that the Court have autho- 


« rity to iſſue it, and that the end is attainable,” yet there 


is not GROUND ſufficient to take the trial from the Oy 
local juriſdiction of Berwick. | | 


&4 


Moſt certainly, the Court ought to be ſatisfied of oe ground, 


before they ſend a certiorari for that purpoſe. The Kin "g 
has a ike to chooſe his Court : but upon the application 0 


the defendant, there ſhould be always a reaſon. * The 


higher the inferior juriſdiction i is, and the greater the in- 
conveniences are of removing the cauſe, the ſtronger the 


reaſon ſhould be: but a auf, « whether a fair, impartial, 
« or ſatisfactory trial or judgment can be had there,” 4 


a reaſon to remove from the higheſt. 


In the Caſe of [| Rex v. Lewir, Tr. 12 G. 1. after contin 
the matter at different times, and looking 1 into precedents z an 


there being an affidavit produced, — a ſu * « . 
air 


hich this Court cannat judge.“ ereas 


objection —_ againſt the certiorari, was, that 


Trinity Tera 32 * Sec. 2. 


14 4 Fair trial could not be had in ¶uler; 2 kertioruri was” 
d to remove the — — the grand ſeſſions of 


17509. 


grante 
Aneleſea. This picion 22 — by Rex. v, 
— — IE ge 4 


aſſidavit, was in caſe holden 
for ee * ng from a wy high court. 


jo Lev t us inquire into the reaſon ee in the Cale de- 


rv 0 3 r be a fair trial i in Berwick." = 


The 7 in this Caſe 4 to | his i ef cy und | 


he and five more ſwear, ( That he cannot have 4 fair trial, 
(e .owing to party differences, and great contentions that habe 
lately happened in the borough- That the jrfices, before 
«, whom he 45. u be tried; warmly ſupported a motion to diſ- 
5 franchiſe him br the - offence laid in this indictment: 
% which, was rejected by 3 great majority of the burgeſſes. 
© That the matter of the indictment aroſe at an aſſembly of 
« the corporation, in eee paar of a wiolent divi * fon which 
40 engaged the whole body? % id ils te r enn 

15 231 ie IG # 

I ſuppoſe the magiſtrates of Break may oy inthe — * * 
men of the greateſt integrity: but they admit a great rer . 
in the borough; that the matter laid in the indictment are 
from a warm diſpute at the guild, upon a point of baſkets 
which, produced a riot and tumult, that broke up the — 


in great . nt the 1 are pos. -108 oe upon this 


point, 5 * ? 


It is a! that the J iſlicet vehemently. prefſed a motion 
te digfranchiſe the defendant 11 the offence: — in this indict. 
ment; which was rejected by a great majority of burgeſſes. 
Whether the motive for king it was becauſe they thought 
the defendant innocent, or becauſe they thought the motion 
5 and too violent, is immaterial. 


8 Selly 8 affdavit aden the certiorari, 1 it 1 con- 


| ſidered as a cauſe againſt the magiſtrates, and that his brother 
who made an affidavit for the defendant, liſted as a 


foldiex. on that account,. and. declared he had rather go 


to the fartheſt part of the WOE Gan fy i in the fac f @ ma- 


efftrate... aro A | ; 


Upon this occaſion, all the juſtices oppoſe the certirari, 3 | 


have produced affidavits to prove the defendants guilty.— 

They may be ſo: and if ; — are, they ought to be ſeverely 
punithed. But it x impoſſible, that under all theſe. circum- 
ances, the trial or judgment at Berwick ſhould be Jari facdorp. 


Every body: in the town has already pre-engaged his opinion. 


ho — have all taken ſides: the ſEſtices have already de- 
| O 4 clared 


cient reaſon Cos. 


reer * >. 
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However, we m 


Trae ans al of us, of opinion; that the'rule to 
ſhew cauſe, „why writs of. 8VvPER$EDEas to theſe writs of 
rere ought to be discharge: 


to 24 of tria 4 
— ey 


I have fete the form of u #0@crerron to bveatered e 
roll: e 


hat purpoſe. 


. 1 


It was r tadamich of Saws 
« is a 4 the King's writ of vemre faciar, to ſum- 
* try the ſaid iſſue, doth not run; and be! 
« 1 r of the ſaid borough, by reaſon ed 4g 


7 ought not to be put upon 

ce Eid bee iſſue out 50 the faid bebaeh b but the alt , iſſue 1 5 

« to be tried by a jury of the county of Northumberland, 

« which is the dert adjacent county to the ſaid borough of 

« Berwick; which allegations of the ſaid Henry Cowle are 

„ not denied by the faid James Burrow, Eſq; therefore it ig 
? The entry ce „ ene the wee of Northumbrian, that be * cauſe 


vpon the re- 

1 has a « to come, He.“ 3 

clauſe of non | 

omittas (which is always inſerted on the crown 64 5 via. that he do not be, by 
3 Fw of ay liberty * e but that! nee Se.? | 


tl 
e 
tl 


, 
, e ore: 5 == 


WW? ; T 
A X 


Upon marlin Bs Wk indy WY one wg 
rr 
4 ants ſhould ſhew cauſe why a writ of sUrERSEDEAS 
38 reer 
C iſſued out of this 2 to remove all and fiagular 
„ indi@ments againſt the Nebendanca,” be DISCHARGED, 


| And che d two writs of certierari, and the. returns there, 
tc a tar returned and filed in this Court, Gefen 

ther ordered, That the ſaid defendants do 
_ . to the ſaid —— and 
tte trial of p97 5 ap" — at the naut a —— 
buolden in and for the county of Northumberland. Am 
_ it yy or nw ar {ey in caſe the defendants ſhall ——— 
diefault, or neglect to make up the records, and pro · 
ceetd to the trial of the ſaid indictments at the now next 
afſſizes to be holde mga farther conn of Northums 
berlanc, in ſuch —— be at liberty 
to make-up the ſaid records, and proceed to the trial of 
the ſame, at n ee e 2 
Northumberland, 


: Anh as to the the application . for wat Fe 
5 nun, Eb DH; 


2 that the rule made, « that Henry 


The elan was aa. tried ed., 


8 
1 $45! 


* {ey be Wedneſday, 
"Rex * Bootle, x» Fi Try 4 4th July 2759. 


N Tagen 100. June laſt, Mr. Abus moved in arreſt Conſtable of 
agement, after verdict for . the King, upon an in- — — 


W a canſtable, for a miſdemeanor. IR indiftable 


{++ | miſdemeanoy, 


5 Te 5 in 2 inditment was, That he, YE one of in 412 
the conſtables of Se. Martin's in the Fields, and being in the fy*t-walker, 
execution of his ſaid-office, as head of the ni — watch of . —— 
the Hd n, did wilfully and * uffer Margaret of the nightl 


Prince, watch 
„ of — 


.. IE I IRS 
———————— — 
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Wi — 
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Rex v. 
Boorie. 


Trinity Tenn 32 & 33 Ges. '2. 


"Prins | idle; 1ewdiand' f perſon; tak 
a as orgs — of the nightly- of ths hung 


— , between 1 and 2 o'clock in the morning, 40% % com. | 


mon ſtreet-walker, &'c. to eſcape — 2 his cuſtody, before 
ſhe could be carried- before à juſtice of the pence, tobe deal 


e ene eee 1 bs 


4 ; "DI 
$7 I's % ue 445 


The whole indictment was (in Aibſtance) bes- That one 


Rebert: Miller, * lawfully appointed one oß the nightly 
watchnier of and for the tad. pr and being in his office 
and place as ſuch, performing hi s duty of a watchman there, 
at an' ' enſeaſonable time, i. e. between one and two in the 
morning, did apprehend and take into his cuſtody one Mar- 
rare Prince, then and there EIN a looſe; idle, lewd. and 
Gfordetly perſon, and a common ſtrest-walker, and being 
men and there behaving herſelf riotouſſy; and walking the 


| Nreets there to pick up men, in breach of his maſeſtys 


pence; and did then and thete. take, lead and "convey the 


faid Mi garet Prince in liis cuſtody, to a certain prifon'called 


the wateh-chouſe in the ſaid pariſh; and did there deliver her 


in cuſtödy unto one John Bootie, ho then and there was one 


of the conſtables of the ſaid pariſh,” and chen and there being 


in the execution of the ſaid — of ſuch eonſtable, as the 


head of the nightly watch of the ſaid pariſſi ; and did then 
and there leave and deliver up her the ſaid Margaret Prince in 
charge with the ſaid John Bootie, ſo being ſuch conſtable as 
aforeſaid, and in the” exectition of his ſaid office as afbre- 
ſaid ; and did then and there CHARGE and REQUEST" abe /aid 
Jeb Bootie, ſo being ſuch conſtable as aforeſaid, to keep and 


- detain the ſaid 1 % BEING duch "Toole; idle, 


lewd; and diforderly perfon and a common ſtreet-walker 


waking the ſtreets Us . ap mei as aforeſaid, IN HIs 


cus rohr, Nr the ſaid Prince could be carried 


and conveyed in euſtody before ſome one of his majeſty's 


juſtices aſſigned to keep the peace in and for the ſaid city 
and liberty, here to be dealt with by ſuch 2 according 
to law for her ſaid offence and breach of 


duty of his office, r. profil ang. wilfully diſcharged her 


out of his cuſtody, before that ſhe had been carried before 
any juſtice, &c. and would not keep or detain her. in his cuſ- 
tody for the” purpoſe aforeſaid, but wwilfully Ae 0 
mitted her to ops —_—_ wi dee. 2 


| Upon ach indiment, the defendant having been tried; 
and'a'v verdict found againſt him 2 5 


2 


0 M. 2 obtained a rule to ſhow Vos ie the judy: 
ment rat 2 be arreſted; W the following 2 4 


| e king's peace: 
nevertheleſs the defendant ſo being, c. not regarding the 


4 5 * 
* 4 43444 a 


Objecti 8 charged thatthe defendant uf 3559. 
Foy ge ogy ont, er, Sc. as this indictment deſcyibe: ä 


her to be: nor indeed is it poſitively charged © that ſhe warone.” Rex v. 
ſubjected himſelf to an action for falſe impriſonment, if p Na? +» 
bod detained her. It ought to have expreſsly charged © that | 14 

« qvas ſo; and that ſhe was delivered to him a ſuch. ES 


o 


Mr, Norton and Mr. Stow now ſhewed cauſe againſt arxeſt» 
2 c _ #\,\ i, WAN 


ing the judgment. 8 Wed oycs' 

They inſiſted that the expreſſions c Bin“ and dt 80 
cc TEN are ſufficient e cc that ſhe Hs Oz and 
tc that ſhe was delivered to the defendant as ſuch.” And as this 
is after vberdict, it muſt be taken to have been proveil at the 
trial. It is almoſt impoſſiblg that he could be ignorant of it: 
and if he really was. f. might have pleaded it. 


Mr, Afbburſt and Mr. Morteny cuitre- The being Her ptr- 


dic is no anſwer in a criminal caſe, whatever it may be in a 


| TndiAments muſt be. poſitive and certain on the. face " a ff if 
them. But this indictment does-not, ſufficiently ſhew that = i "* 
ſhe was lawfully in the cuſtody of the conſtable, 1 Halk's  _ | 1 
Hit. P. C. defines what is lawful cuſtody. 7: Yo 210 J bot Fe HOU 5 „5 
This is no pve allegation, © that ſhe was delivered to 4 | ö ; 
t him, as a Joofe,. idle and diſorderly perſon.” She might, | 1 
in fact, be a. looſe, idle and diſorderly woman, c.; and | 1 
yet not delivered to him 48 such. It was at his for | = 1 
to detain her, unleſs he was well ſatisfied that ſne was liable 1 . 
to be detained. * 1 Salk 272. Dominus Rex v. Fell is in * V, 4 Mod. i 9 
point, that the defendant is not liable for the eſcape, of a 414.8. C. | 1 
perſon not committed to his cuſtody as charged with a cxime. -y IM 28. Yi 
Mr. Norton, in reply to the caſes cited, inſiſted that the. i | 
term BEING is a ſufficient averment of the fact, 1 
Lord Mansfield and Mr. Juſt. Deniſon did not come into 
Court, till towards the end of the motion: they therefore ll 9 
78 | © 2 | 1278 77 32 | 2 
Mr. Juſt. Fos rRR—Fell's caſe was + treaſon : 1t was an in- + V. Hale's 7 
dictment againſt him, as keeper of Newgate, for negligently H. P. C. ag | 
ſuffering the eſcape of a perſon being in his cuſtody, charged H. P. C. 


with high treaſon, But would not that have been ſufficient v. 2. c. 19. 
ground to have indicted him for a miſdemeanor? And the 522. 
ay | 13 5 pireſent 


es 


Tidy Tan 3 3z wt 33 Geo, 2. 
cafe is 3 miſdemeanor, © 
WI þ mk * 5 


r " "ay 


Bort. P n 


Mr. Jar: needs think it is 4 „ bees 15 the 
conſtable, to diſcharge an 1 ht to the watch- 
by a watchman in the flig without any po- 
fitive char But in the te. To think that this is a 
ther ation of the fa of her being ſuch a perſon, and 
bein * e defendant ar ſuck a perſon as he 


* — — 
7 
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1—— 5 « to ſhew ak ade juag 


e Nr rn ede e e EN | 


Cafe of the poor Priſoners on the Common Side, 


The bigh-bar- T priſoners on the common ſide of the priſon of this 
—_— oe = Court conceived themſelves to be intitled to the ich- 
| the poor i BX&R-MONEY paid to the box, upon certain motions made in 
ſoners on w 3 2 { viz. CY —.— 7 — eee 
common eur corpus, and r ori writs, a term 
8 of = upon ail motions whatocver, ori the 27 day of a term ; 
King's Beach, and upon all affidavits ſworn in Court ] which box-money or 
Highsbor-mority (as they termed it) atfiounts to a large ſum 
the Whole term; and has been always paid to the young- 
eff judge's clerk, at the end of every e the ſecondary 
of the chief clerk's office, to be difpolce of of y the Judges in 


charity, as they ſhall think proper. 


Tais money the priſoners in the Kings Bench, edtiſined on 
the common fide, fancied to belong to he and according - 
ly applied for it, by petition to the Court, as their prede- 


ckrknbrs had done about 48 years ago: but they were totally _ 
unable to make out their claim now; and it appeared, upon, 


examination, that they had been equally N to ſupport 
it, at that US | 


Mr. Juſt. ene a to mm that "wn ap- 
plication; and that the matter was referred to Mr. Harcourt 


and he ſaid that he was preſent in court (ii 1717, 10 Ann.) 


ven Mr. Harcourt reported the © claim of the Seiſoneis to be 


ce cbirhout \ foundation ; * and he had himſelf taken a note of 
Mr. Harcourt's' report; which 0 be now > qo and 
read ee in — 


Upon 


4 : * 7 * 7 8 c 


Trinity Term 32 & 33 Geo. 2. 
| Upon the whole, the Coun (after having referred the 
matter to Mr. Athorpe, the preſent ſecondary of the crown- 


tion) thus 


22 2 This Covn r took into conſideration the 
;/oners. J petition of the poor priſoners conſined en 


He comm fide of the priſon of this Court, touching the 
money uſually paid into the box of this Court, upon motions 
and affidavits made in court; which the petitioners claim, as 
due to them. 55 „„ 
And Mr. Athorpe (to whom it had been referred, to ex- 
amine into the matters alledged in the ſaid petition) having 
this day reported to this Court, © That he hath made diligent 


cc qu into the premiſes ; and that no living witneſs was 


« upon ſuch inquiry produced on the part of the petitioners, 
« I could give evidence touching the ſame; and that he 


« had carefully inſpected all the books, papers and writings 


« which could be found relative to the premiſes; and that 
« -upon ſuch inſpection and inquiry it doth noT that 
« the ſaid money was ever paid to the ſaid poor priſoners, or 
« for their uſe;” and Mr. Clarke, ſecondary on the plea- 
| fide, having iy day informed the Court, * That during the 

« time he hath been in the ſaid office, and alſo during the 
« time his late father Mr. Giles Clarke (long fince deceaſed) 
« was in the ſame office, the ſaid money. hath been conſtantly 
« paid by the ſecondary on the plea-fide into the hands of the 
« dnk of he juggor dge of this Court for the time being, in 

y h 


« order to be by him paid over to the JuDGEs of this Court, in 


« equal ſhares, to be difpoſed of by THEM, for ſuch H- 
« RITABLE purpoſer as THEY in their diſcretion ſhould think 
Feger r i t the (aid patties n.. 


The End of Trip Term, 1759, 32 & 34 Geo. 2. 


1759. 
office) made the following rule, worded (by ſpecial direc- 2 0 


368 


Mlichaelmas Term 


33 Ceo 2. B. R. 1759. 


Wedneſday, ' SSR | : | 1295 
7th November Rex ver/. Corporation of Carmarthen. 


1759 · 

[1 Black. Rep. X I R. Serj. Narer moved (very faintly, and without pre- 

hs : tending to hope for much ſucceſs) for an informa- 
, Information 


in nature of a tion in nature of a que warranto againſt the whole corporation 
quo warranto, (as a BODY,) to ſhew by what authority they claimed to act 


will not lie ag @ CORPORATION, 

againſt a whole \ wy Sq | | 
ws 4 gt But even he himſelf intimated a doubt, . whether ſuch 4 
the relation of © ſpecies of information (viz. filed by the clerk of the 
a private _ &« crown, under leave of the Court, at the relation of a 
ſon, in the 

name of the 


clerk of the © Ann. [V. 9 Ann. c. 20. 5 4] 
crown, though | EEE >» 
leave be aſked The CourrT gave no direct opinion, 


ef the court. . . 
EO. However, Lord Mansx1erD and Mr. Juſt. DensdN 
ſeemed ta be pretty clear, that this act was calculated only 
againſt INDIVIDUALS uſurping offices or franchiſes Ix corpo- 
rations; and not againſt any Corporation itſelf, as a BODY ; 
and the words of the act manifeſtly carry this meaning. 


It was obſerved by them, and acknowledged by the Ser- 


Fant, and Mr. Aon, his colleague in this motion, © That 


« there 


&« private proſecutor) could be within the act of Queen 


chere was no inſtance of any information in nature of a 
« quo warrants being brought againſt any corporation as 4 


* 


1759. 


« corporation, for an uſurpation upon the crown, but by and Ry v. Cons 
« in the name of the ATToRNEY GENERAL, on behalf of rosario 


et the crown.” 


Whereupon the counſel. made their motions againſt the 


ſeveral individuals, to ſhew by what authority they reþec- 


« tively claimed to exerciſe their particular franchiſes 3? and 


obtained the ordinary rules againft them, in' the uſual 


Rex ver/. Inhabitan 
1 Green. 


s of St. Matthew, Bethnal 
See this CASE abridged in the TABLE: and at large in the 


quarto edition of tny-SETTLEMENT Cass, No. 153. 
| an 482. | | 


Goodman et af verſ: Goodright, Leſſee of 
Richard Williams and Annabella his Wife. 


ERROR from the grand ſeſſions in Wales, upon @ judg- 

ment there given for the plaintiff, in an ejectment 
drought by Richard William and Annabella his Fife, for 
lands in Denbighſhire; in which, the jury had, upon the 


—_ of it there, found a ſpecial verdict, to the following 
effect. | | | | 
LE That 


* 


[1 Black, Rep, 


of Canmake 


THEN. 


Saturday, t 5th 
November 
1739 


Tueſday, 2oth 


Novem 


1388. 8. C.] 
Executory de- 
viſe to the 
heirs of A.“ 
body, by a 
ſecond huſ- 
Hand, on fai. 
lure of iſſue 
by the firſt 
now living, 
too remote a 
contingency, 
and — 
void. 
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RIGHT, 


Oe pe 


That on che ach of Augu/t ds Stored: Mfr 
ſiſed in fer of the lands in queſtion. — 5 


1. 8 


 * That on the ſame day and year, vals of als” 


made, by deed indented, (which they find in her uerba, 4 


tween Edward Wynn, Dr. of laws, on the firſt part; 
garet Wynn, 420 won of the ſaid Edward, on the Tonga | 


part; the ſaid Suſannah Moftyn, on the third part z and E. 


ſent material) Al ſaid 


LY 
_— 


uſe o 


zabeth Lloyd, on the fourth part; reciting un intended mar- 
riage between the ſaid Edward Wynn and Anne Lloyd (then 18 
years of 5 niece of the ſaid Suſannah Moftyn and Elizabeth 


: whereby (am _ r other covenants not at pre- 
uſannab Moſtyn, in conſideration of 


the ſaid marriage, COVENANTED foe erſelf, her heirs, &c. 
with the ſaid Edward Wynn and his heirs, that ſhe would, on 
the ſolemnization of the ſaid marriage, at the requeſt of the 
ſaid Edward Wynn and Anne Lhyd,” or either of them, or 


either of their heirs, AT OR AFTER SUCH TIME as the ſaid 


ſaid Edward Wynn ſhould ſettle bis eſtate to the uſes therein 
mentioned, ſetth and convey (to truſtees therein named) all 
her capital — * Sc. (the lands in queſtion, ) and 


all other the meſſuages, lands, &c. of her the ſaid Suſannah 


Meftyn, or whereof or wherein ſhe had any eſtate, in the ſaid 
county of Denbigh, to hold to them and their heirs, to the 
7 the ſaid Suſannah Maſtyn, for life; then to the ſaid 
truſtees, for 200 years, upon truſts therein afternamed ; 
and from and after the determination of that eſtate, then to 
the uſe of the ſaid Edward Wynn, for life; remainder to 
truſtees (to be nominated by her) to preſerve contingent re- 
mainders, c.; remainder to the ſaid Anne Lloyd, for 4 
and after the deceaſe of the ſaid Edæuard Wynn and Anne 
Lloyd, to ſuch uſes as are therein As, which uſes 
are afterwards declared to be to che uſe of the firſt and every 
other ſon of the body of the ſaid Edward on the body of the 
ſaid Arne to be begotten, and the heirs 4 the body of ſuch 
firſt and other ſon lawfully iſſuing, according to ſeniority of 
age; and for default of uch iſſue, to the uſe of the firſt 5 


every other daughter of the ſaid Edward on the body of the 


ſaid Anne to bel begotten, and the heirs of the body of ſuch firſt. 
and every other daughter lawfully iſſuing, according to ſeni- 
ority of age; and for default of ſuch iſſue, to the uſe of the 


| faid Suſannah My ofiyn her heirs and aſſigns for ever. 


ſaid ue *** and Anne Lloyd. 


The truſt ire rm af 200 y008 wes decked tobe $a 
the raiſing 50o J. out of the rents or by mortgage, We. to be 
paid to ſuch perſon or perſons, and in ſuch manner, as the 


{aid Suſannah dahe, by deed or will, ſhould direct or appoint. 
That the marriage was accordingly ſolemnized between the 
That 


Michaelmas Term 33 Geo. 2. 

That Suſannah Moflyn after making the ſaid articles, viz. on 
22 yr yy and. publiſhed her laſt will, Se: 
wherein; reciting the ſaid articles and the prowfions therein 
made, as to her ſaid eſtate in the county of Denbigb, and 
appointing the 5300 J. to be raiſed and paid to her execn- 
trix, ſhe goes on thus“ And whereas the premiſes ſo 
« agreed to be ſettled by me as aforeſaid, from and after the 
« death. of me the ſaid Suſannah Meyn and of the ſaid 


« Edward Wynn and his wife, and in default of iſſue of 


1759. 
GOOD NR 
& al' v. 
Goo 
RIGHT, 


« their two bodies, are limited, or agreed to be limited, to 
« me and my heirs as aforeſaid, now I do hereby give and. 


e deviſe the ſaid meſſuages, lands, tenements, and heredi- 
« taments, and the abſolute inheritance thereof, to the uſe 
« and behoof of the HEIRS oF../THE BODY or THE SAID 
« ANNE, by any OTHER /uſband lazufully to be begotten ; and 
( for want of ſuch iſſue, to the uſe and behoof ot my ne- 


« phew CHARLES LLOYD of Drentwith in the county of Sa- 


« /p, 'Efq; and of the heirs of his body lawfully iſſuing : and 
M0 fr — of ſuch iſſue, to . uſe . . 95 my niece 
« Catharine Long ford widow, and the heirs of her body 
« lawfully iſſuing; and for want of ſuch iſſue, to the uſe 
« and behoof of Elizabeth now the wife of George Ball, and 
« the heirs of her body lawfully iſſuing; and for want of 
« ſuch ifſue, to the uſe and behoof of Catharine Long ford 
« ſpinſter, youngeſt daughter of the ſaid Catharine Long- 
« ford widow, and the heirs of her body lawfully iſſuing; 
« and for want of ſuch iſſue, to the uſe and behoof of the 
« right heirs of me the ſaid Su/annah Mygyn, for ever.” 


Suſannah Moflyn, after making her ſaid will, died ſeiſed on 
12th March 1728; leaving the ſaid Anne Winn her heir at laws 


Edward Wynn and Anne his wife entered ; and by deeds 
of leaſe and releaſe, 1ſt and 2d of March 1730, convey the 
premiſes to make a fenhnt to the præcipe, in order to ſuffer 


a common recovery ; the uſcs of which common recovery were ' 


to be ſuch as ſhould be declared by an indenture to be 
made by the ſaid Edward Wynn and Anne his wite. 


A COMMON RECOVERY was accordingly ſuffered at the great 
ſeſſions at Wrexham for the county of Denbigh : wherein the 
ſad Edward Wynn and Anne his wife were voucked, c. 


And on the 29th of May 1731, by an indenture of that 
date, the uſes of the ſaid recovery were declared to be as 
follows, viz. To the uſe of the ſaid Edward Wynn and his 
aſſigns, for life, without impeachment of waſte ; and after 


| his deceaſe, to the ſaid Anne Wynn and her aſſigns for life, 


without impeachment of waſte ; then to truſtees, to pre- 
ſerve, &c.z remainder to the firſt and every other ſon of 
Ver. II. P the 


876 
1759. 
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en 


ſtill the 20e of Richard Williams. 2 


of June 1755. 


Michaelmas Terim 33 Geo. 25 


the ſaid Edward Wynn on the body of the ſaid Line td be 
begotten, and the heirs of their bodies reſpectively, accord- 


ing to ſeniority of age; and in default of ſuch iflue, to the 


- firit and every other daughter in like manner; and after the 


determination of the ſeveral uſes before limited, to ſuch uſes 

as they the ſaid Zdward Wynn and Anne his wife ſhould, by 
any joint deed or writing, limit and appoint; and for want 
of ſuch appointment, to the right heirs of the ſaid ANR, 
for ever. . ' 1 MY F; NN 8 


The faid Anne afterwards dled, vis. on 12th July 1739, 
without iſſue of her body, leaving — her heir at law. 


© 
. 


The faid Edward W vun continued in the receipt of the 
rents and profits till his death: which happened on the gth 


After the death of Suſannah Moflyn, Charles Lid died: 
he left iſſue ANNABELLA, his only daughter and heir, then and 


Richard Williams and Annabells Intermarried in the. life 
time of the ſaid Charles Lloyde - | 5 


| Richaid Williams and Annabella his wife, after the ſeveral 
deceaſes of the ſaid Edward Wyni and Anne his wife, viz. 
on the 15th of Jane 1755, made an entry, Sc. and demiſed, 
c. to Go9dright, who entered, c.: and; the defendants 
below (claiming under the heir at law of Anne Wynn ) en- 
tered upon Goodright, and ejected him. 7 


But whether upon the whole, Sc. they pray advice of the 
Court: and if, c. then they find the defendants below 


guilty, Sc.; but if, Sc. then they find them not guilty, &. 


This caſe was twice argued; firſt, in Trinity Term laſt; 
and again in this term: and the Court gave their opinion 


upon the next paper-day after the laſt argument. 


Both the arguments were very diffuſed, (eſpecially the for · 
mer,) and would be too tedious to repeat; though ſeveral 
nice points were diſcuſſed in them, and the reaſonings of 


the counſel ſupported by a great variety of caſes. 


It was diſputed, Whether Anne Wynn took an eſtate tail 
by zmplication by her aunt's «vill ; (there being no perſon in 
eie named in it, to ſupport the remainder to the heirs of 
Anne's body by a ſecond huſband :) for it was urged on the 


behalf of the defendant in error, « That this was a deviſe 


3 


* 
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euere will n . 
« prefent deviſe to e a de . that 
Charles Lloyd conſequently took an immediate e in 

« on, as muc 

« 3s this precedent. one was totally and ab 


Alſo, © Whether the will is to be taken as an execution om 
« the articles by Mrs. Mgfyn ; and as a Kr of her 
10 « cſtzte according to her covenant.” a b 0. 


Alſo, ce Whether Anne's 1 ve by.o 8p, zd was a 
« natter that ought to be 12 quite out gf the caſe, in the 
« ſame manner as if there had ben no AA devile 3 * ſince 


the EVENT NEVER happened. 


Alfo, „ Whether Charles Lind could * at all by this 
« will” and if he could, then © in what. manner.” For 
the counſel who argued. on behalf of the plaintiffs in error, 
inſiſted that he could not take either as a preſent or as an 
executory deviſe z, and that there was no other way by which 
he could take : but the counſel for the defendants 1 in error 
endeavoured to ſhew that * might take, either way. 
2 CUR. -ADVIS.. | 


it 


Cry void. 8 


* 
E 4 5 8 


there had been n 8 deviſe, & 


Lord AY now entered che reſolution of the 


Ces ; 


al? v. 


Court. " 5 | 
This caſe; 3 en of a deal of EE | 
which may very well be laid out of it, as not being at a 


eſſential to the determination of the preſent n comes 
within a very narrow compaſs. | 


_ "The whale of the caſe comes ſingly to this queſtion 
“Whether Mrs. Meſyn, the teſtatrix, 1nTENDED to give 
« her nephew Charles L lod, and the heirs of his body, 

« the remainder or reverſion AFTER the death of herſelf and 

« of Dr. Edward Wynn, and Anne his wife, and of the 

« heirs of their two bodies, and alſo of the heirs of Anne's 

* body by any /econd huſband ? or Whether ſhe meant to 

c give him an eſtate in PossEss10N ?” For it was admitted, 

that ir ſbe did not INTEND to give him an eſtate in n pa fron, 

the leſſors of the plaintiff can {ara no title. 


Ir this deviſe is to take effect after the death of the teſta- 
trix Mrs. Moftyn, and of Dr. Edward Wynn, and of Anne his 
wife, and of the heirs of their two bodies, and of the heirs 
of her body by any ſecond huſband ; then it can be made 
good, only by one of theſe two ways, viz. eirher by way of 
2 contingent remainder, or by way of an executory deviſe. 


1 Now 


Goo - a 
RIGHT, 


© GEES ů — ůꝛð̃—t — — - 
- 0 * Is % 
\ 


$78 


1759. 


GoodDMAN 
& al“ v. 
Goop- 

RIGHT, 


out iſſue can make 15 difference. bole 


plainly appears. 


Michaelmas Term 34 Geb. 2 


Now to make it a contingent remainder; all the" former 
eſtates ſpecified in the articles muſt be confidered as being 


| touted to be OE ER this "will ; and then i 
at 


would follow, the eſtates would be of one ad the ſame 


nature and quality, and limited in one and the” ſunt" convey. 
ance ; and not by ſeveral diſtin deeds or conyeyances, 


A 


| And if the ſonic kind of gate be in the /ame*will, limited 


to Anne Wynn for life, and to her iſſue by her firft huſband, 
it would be an eſtate tail executed in Anne Wynn ; and the 
might ſuffer, and has in fact ſuffered a ohn overy, 
which will bar the remainders. 5 0 BAGS e ee 


But it is not neceſſary for us to go into the queſtion 


ec Whether the articles and the will can be zacked together ?” 


becauſe if a deviſe of the particular eſtates expreſſed in the 
articles cannot be implied by conſtruction; and ſuppoſin 
the deviſe © to the iſſue of Anne Wynn by any ſecond Hatband 
to be void; the limitation “ to ChakIESs LLOorD and the 
« heirs of His body,” can not be conſidered as a contingent 
br. F209 er eee, e wud e ee 


* 
& 


And if it were to be conſidered as an executory deviſe, 
then, not being to take placg till after an indefinite failure 
of iſſue of the body of Anne” Wynn, it is T00 REMOTE. 
And if it was too remote in its creation, the EVENT can- 
not vary the conſtruction: ſo that her actually dying with- 


1 
SES. 


b e 
7 % 3 p oe 


© "Therefore, either way, tis clear that the leſſor of the 


plaintiff below had no title, unleſs it is a PRESENT "deviſe 


to Charles Lhyd and the heirs of his pody- 


And therefore the counſel for the defendant in error 
very judiciouſly laboured to prove that Mrs. Heyn meant, 
in this deviſe, “to him and the heirs of his body,“ to de- 
viſe the eſtate to him 1MMEDIaTELY. This they found 
themſelves obliged to inſiſt «upon, and to endeavour to 
maintain. «2 2 


But neither the worde, nor the nature of the proviſion 
Mrs. Meftyn was making, will admit of this conſtruction. 
For the words do by no means import any ſuch thing, 
or any thing like it; but quite the reverſe. And it can 
never be imagined to be her intention to include all the 
iſſue of her favourite niece Anne Wynn, in order to prefer 
Charles Lloyd and his iſſue: indeed, the direct contrary 


It 


M²ichaelmas Term 33. Geo. 2. 


It is a FoTURE Leite, to take place after an indefinite 
failure of fie of the" body of @ former deviſee: which far 
exceeds the allowed co mpaſs of a life or lives in being, and . 

5! After; (WHich is (the Une now drawn, and N 


tibly and rightly dcn) nth 


ng] 28 2 77 


The articles can not be 0 as EXECUTED 1 they 
are only a covenant” ec that ſhe 497, "on the ſolemnization of 
i the mirriage" at" the requeſt of Badu Wym and Anme, 
64 AT oR A ſucß time à8 Edward Wynn could Nettle bis 
« eſtate; © 0865 ſettle and convey hers,” 'The will does not 
profeſs to be an — of them; nor does it mention 
any truſtees: to 
jo the articles eig TL e. 


I £ #4 4 Ry 0 
* e — I 4 1 4 > 4 
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Nad Na. 
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| ſhe took nothing under the will, ſlie"is heir at la . Mrs, 
Ms _ andthe 1eflor of the phinriff has die. uit 


* Therefore this 2 muſt be REVERSED." 
| E750 } 5 i 


! i 


1 . „ wt 4 4 * 


7 _ FW — 
e e "ad 7 2 


art and Another verſe Fail er Win cellar et ral. 
A 4 ys 2 e " out e of the Court of Chancery, | 


Cafe „ 95 Eber, Eſq; being g ſeiſed i in Js of 1 88 


oy 


miſes i in queſtion, "made his laſt Boll and teſt 1 01 0 % 
Aude Yes 'beari ring date the 15th of OHober 1734, in th 
ords—t& J 


' ive and bequeath to my dear and belove 
de wife Bleach Herbert, (after payment of my juſt debts, 
« all my money, plate, jewels, Houſehold goods, and. fur- - 
«© niture wher berer, a 101 all my goods, chattels, and per- 
& ſonal eſtate, FTA on perſonal, Whatſoever and whereſo- 
«6: 4 8 that ſh my poſſeſſion, or I thall be wy 
4 ways acted? 0 at Fae 15 of my deceaſe,” 1 
And 1 further give, devile, and bequeath to my £4 
60 DE. wife, and her heirs, such PART of 
10 eſtate, that 1 have any POWER to diſpoſe of by this | 
« will, And I further give, deviſe, and bequeath to 8 
« ſaid wife, out of the REMAINING part of my faid real 
“ eſtate, for her better f. upport , Tak maintenance TILL 
« my ſon T, bomas attain the age reef 21 ears, the ſum of 400 J. 
« a year. And my will is, that te ſeveral bequeſts and 


« deviſes to m ſaid wife AS aforeſaid, Jhall not, nor are 


intended to prejudice my ſaid Wile in her thirds or 


« deer M of 17 ſaid real a ”—_ v0 


U 


7 1 * 


erve ors remainders een 


| my real 


Ad 


1 "x 
175% | 
Goopman” 


- &al;y,” 
Goo - 


RIGHT, Sb 


% 
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But vr the will was an Serif 1 then Ane, 
Wy nn was tenant in tail, and might ſuffer the recovery. If 


«3.5. WITS 


(1 Black. Rep, 
187, 8. C.) 


An appoĩnt- 


ment by will 
under a ſettle- 
ment, operates 
as a common 
deviſe ; and 
the appointee 
in fee (imple, 
if heir at law, 
is in by de- 
ſcent and not 
by purchaſe. 
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7 Hvusgr ws i; 7 ed mg March 4 Nr the bathe, died Þ | 
eiſe | 


JOBET 2-7 as. 7 
2 Ge AIRS 


This is alſo gent remainders; remainder in + tail, to 
| ſet out at large Herbert. the ſon, [£78 remainder. to the + firſt and every | 


77 as. ent 


7 


Another, 19 3 and left an faid Elizabeth is widow; and T bemaz 
Earp. of cba (his Guy ON IR 


WiINncBtl.- 


Pas. 1, ” Elizabeth. 1 1 ente Mens, and enjoyed _ real 
| eſtates; and on 29th 7399 - intermarxied with John 

. Powrl,. Eſq; (her ſecond, hoſts ) And previous Porto, 
by, indentures dated. reſpectively, on 24th; and-25th April 


large, in the 1739 ſhe, dy Jeaſe and releaſe, conveyed. the premiſes in 
ſtared caſe: = gqueltion, to truſtees, c, to the following uſes, vis. of her- 
but this is the ſelf and her aſſigns for life, without impeachment; of. . 


8932 


ſubltance of then to the uſe of the Earls of Hereford and Winchelſea, and 


TP | heir heir, (5%. for 200. years upon truſts\fince determined, 

nd. ſubject to the, truſts; aforeſaid; remainder. to the ſaid 

hes Hier Herbert her ſon, and his aſſigns for life, without 

impeachment- of, waſte; then to truſtees to pr 18 ä 
e ſaid 


* I oper other ſon and ſons of the body of the ſaid Thomas Herbert in 
Rated Fae tail rags ; and in — 22 to the uſe and behoof of the 

Nears Of. his body, gyny y.:);and in default pi ſuch iflue, to 

fuch uſes, and to 2E le a0 behoof of Tuch perſon or per- 
— „and for ſuch get, intents, - and p ee as ſhe the 

ſaid Elizabeth Herbert by any deed or "Qeedr to be * her duly 


A 


11 en the preſence, of two or more W 5 or by her 
rt 3 in Priting, . or any woriting pur porting t ber will 
4 1 19700 and publiſhed in the preſence of 1 5 or more credi- 
e witn es, whether covert or ſole, and notwithſtanding 
ker <coverture, ſhould. limit or appoint z, and for want of 
ſuch limitation or appointment, to the uſe and behoof of 
| the aig. Elizabeth Herbert, her, 27 and aſſigns for ever. 


— lie died: on the 8th of Fuly 1 9, in the lifetime of her bu huſ. 
Und John Poxvell ; leaving the 25 Thomas Hi Herbert, 

her only child and heir at law, being alſo only child and 
3 law of the ſaid Thomas Herbert deoraſeſ ber firſt ry | 


Before her death, viz. on,8th May 1.739, ſhe, in the pre- 
wa! of 3 credible witneſſes, and as the aw requires for the 
diſpoſition of real eſtates, duly made and eeb did her laſt 
5 5 or a writing purportin to be Her will, which was 

H e fealed, publiſhed, and declared y her:? as and for her 

ill; whereby ſhe gave ſeveral Rs to the ſaid John 
{ The whole par Fo her huſband, 2 a0 others; ang ſhe t alſo. g ave and de- 
will is ſe; put Niled thereby as follows, vis. © I give to my 225 beloved 
* — in ſon hems Herbert, and his heirs and aſſigns for ever, 
: tc all 4 5 REAL and perſonal eſtate, plate, jewels, Sc. Wc. 
if „and all my writings, &. z 3 but arſt /bjef to the pay- 
5 oc ment 


4 ment of my debts,” funeral expences, and legacies,” and 1759. 
44 ſervants wages, and all other debts,” (which ſhe thereby charge | 
775 upon it. 5 And ſhe made her ſaid ſon T homas Herbert, and Huasr * 

the Earl of Hertford, her executors, and gave the Earl of Another v. 
Hertford full power to act as guardian for her ſaid ſon. On Eaxztof- 
her death, the Earl, as guardian to her ſon, and for his uſe WI xen t- 
and benefit, entered, and received the rents and profits to the 2A & al. 
time of the death of the ſaid Thomas Herbert the ſon 


On the 25th of February 1739, Thomas Herbert the ſon 
died, an infant, inteſtate, without iſſue, and unmarried ; leav- 
ing Roger Powell, Eſq; his heir ex parte parkis; and Lucy 
Allen, widow, his heir ex parte MATRIiis. 


On the death of the ſaid Thomas Herbert the ſon, Roger 
Powell entered, and received the rents and profits during his 
life. But on the gth June 1741, Lacy Allen filed her bill 
| againſt the ſaid Roger Powell and others, praying to be let inta 
poſſeſſion: and, ſhe afterwards dying, Eduard Hurft (the fa- 
ther of the preſent plaintiffs) as her repreſentative, exhibited 
his bill of revivor and ſupplement. . Several abatements of 
the ſuit having ſince happened, bills of revivor and ſupple- 
ment were duly. filed. And the pre/ent plaintiffs, William H. 
and Edward V. now claim the ſaid eſtates under the ſaid 
Lucy Allen, as ſhe was heir to the ſaid T. H. the ſon ex parte \ 
materna ; and the preſent defendants, Thomas Morgan, Capel | 
Hanbury, and William Powell, now claim the ſame under the 
ſaid Roger Powell, now deceaſed, as he was heir to the ſaid 25 
H. the ſon ex parte paterna. | | 


The original cauſe was heard on the roth of May 1755, 
before Ld. Hardwicke ; who directed a caſe to be made, and 
theſe two queſtions to be ſtated for the opinion of this Court, 
iz. DE | e 


1ſt Queſtion Whether by the will of 'Thomas Herbert, 
i« the father, (huſband of Elizabeth Herbert, afterwards Pow» 
cell,) the eſtate in queſtion (the real eſtate of the ſaid Tho- 
« mas Herbert) paſſed to the faid E/izabeth in xxx 


2d Queſtion--# Whether it deſcended, upon the death of 
« Thomas Herbert, the ſon, to his heirs ex parte PATERNA 3 or 
to his heirs ex parte MATERNA ?” | 


The ſuit afterwards abating by the death of E. H. father 
to the preſent plaintiffs, they revived it. On 27th January 
1758, the cauſe came on to be heard before the Lord Keeper: 
who ordered « 'That the ſaid former order on hearing ſhould" 
« be carried into execution-in like manner as if Edrward Hurf 


had been living,” | 
” „ . This 


ER  Michudlings De 35 Gen 
y 1759: This caſe as twice argued in this Court. It was firſt: ar. 
dation quod (very learnedly and elaborately) by Mr. Sewell for the 
Hus er and | plaintiffs (claiming under Lucy Allen the maternal heir), and 
Anothef, v. I r. N orke,' Solicitor General, far the defendants claiming 
EAR of under Roger Powell- the paternal heir,) on Tugſday 6th. Fe. 
WIiscnEI- bruary 1759. The ſecond argument was by Mr. Nort for 
24 and al'.] the plaintiffs, and Mr. mage: oy wo —_ 8 
and 20th of November wy 59. | 


On 27th November 1759. the Jovcns be this Coun certi. 
fied their opinion as follows— Le 
* 1 


oY Having heard counſel on both 41 and na of this 
caſe, aue are of epimon, That the eſtate in queſtion in this cauſe 
paſſed by the will of Thomas Herbert the father to the ſaid 
Elizabeth in uE. We are alſo of opinion, That Thomas Her. 
bert the ſon did not take the ſaid eſtate from his mother by 
purchaſe, but by DESCENT : conſequently, nen _ death, it 
Kere to his cans 0. MATERNK. A arr t st 


r 70 


Manifeld. 2. Denifm. 2x. Por: 2 Wine. 


Lord Keeper een tiatiity eren Ate PE 
ingly, the defendants appealed to the Houſe of Lords. But 
before hearing, it was compromiſed, by a compoſition as to the 
retroſpective account of the profits of the eſtate; but that the 
fecree ſhould d fland, with 1 to the (fate 905 *. eee 


7 


Luke et al wer Tg Er AI 
(r Black Rep. 


9018. C.) A Special caſe 'from the laſt Devaꝝſbire aſſizes; TT 
8 1 by Ld. Hanne; who went that circuit laſt- ſummer. 
ofs at ſea, 


freight myſt 

de paid only in The defendant Lyde ſhipped a cargo of 1501 quintals of 

proportion to fiſh, at the port of Sf. Jahn i in Newfoundland, on board the ſhip 

A Sargh, belonging to the plaintiffs, to be carried to-Li/bon, The 
„and the | 

part of the laintiffs were to * FREIGHT) at the rate of two ſhil. 

poysge which lings per quintal. The original price of the ſaid cargo was, 


— ow at ere e den e and ne, uy - . 
tal. | 


The plaintiffs had alſo on board the ſaid N a cargo of | 
94 5 quaitaſe of fiſh, which was their, own r 


The ſhip failed from the port of de John on 29th Mete 
17 563 and had proceeded 17 on her voyage; and was 
TAKEN on the 14th of. December ember following, _ 4 _ 1 of 


2 


Michaclmas Term 3. 2 
Lifton, by a French ſhip. | And the ca tai r 


5 ——— 22 taken out 


" "The plaintiffs, dh es nn ſhip 25 theis 3 hs 
cargo, abandoned the ſame to the inſurers. But the frogs 
which the owners were intitled to, wag at inſured. 14391. 


The defendant had his goods of the recaptors, And. paid 
them 5 4. per quintal 22921 at the rate of IO f. per It 
yalue. | | 
| | NF * 

„ 6M par 7 not 2 fold at all at | Biddeford, x nor 2 any 
2 2 in Angland, for more than 10 8. per quintal, clear of 
rges and expences in bringing them to ſuch port. And 
| t beneficial market (in the apprehenſion of every per- 
| fey for diſpoſing of the ſaid cargo of: fiſh,” was at Bilbea'in 
Spain 3 ; to which place the defendant ſent it in the March fol- 
lowing: and there was no delay in the defendant in ſending 
the ſaid car go thither. And it was fold there for 5 4. Ul. pe 
quintal 3 clear of the r Fhither5 ws of lars r 
Ge mes N as gd 10 qi 
20 20h ar 3cfgiort nods auds 01 
The e from Biel to Li joan her” than from 

| Newfoundland to Liſbon. 4 bi 3 


From che time of the et the whole: way a ahe ſhip 
was — carried _ out of * dene of 1 we 


to Laden. 


The ORR was, * Whether the inn are are intitled 1 to 
« any, and what FREIGHT 3 and at IN Lan: oak to 
6 mene ee 3 . | 


Mi Huſſey, for the plaintifh, obſer | (by eres be 
'That the 4 of the owners of the ſhi a was not ſo diveſted by 
fro 


the capture, as to preclude them bringing their action 
for the freight. 


| If the capture made any alteration the nen. put every 
thing in fatigue. OOH 


When the ſhip came into Biddeford thank Sins A total inca- 
pacity and inability in the ſhip to proceed on the voyage. 
And e e an, 1 l 


—— WE nie . c * A aur El AI Irs ones et = 7 re —— * — c P ” K 
* . 21, aig, Lark; il * 9 8 e 1 : 6 . * D : oy we” ” 7 i * „ 3 an ö + has 2 , 
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1799. by the in ſurers. This inability to proceed was — and 
accidental; e . e. . nen dee of ma 
bas «of; mere gn tee 


v. LTE. We a) ems; $43 % „ 1 2065 cert 
nen craig * 3 Age wag 
defendant, the owner of the fiſh, conſidered Bilbua as the bets 


ter market for them; and e ly _ them a ah; and 
fold dem there, * $74 | | 


'q 


if 


"Rite pectuiling chin, 3 bee 450 


last 1 e a een is + dhe 5 de 


20 „ ee any, then WHAT Freight i is due ? 


* Firſt—He alled ged it to be the rule of the nn 
4e That freight is due, umigſe there be ſome fault in the owners 
cc or maſter.” If there be no fault in the owners or mem 


rab err be; _ either in toto, or pro rata. 


Motley 263. lays Rae's the rule, that where the diſzbility of 
Ar thip? is inevitable ox accidental, without fault of the owners 
or maſter, freight is due ; if the maſter will either mend his 
ſhip, or freight another. But if the merehant will not agree 
to that, then freight is due for vi rer as the yu hath earn- 


ed. Lili 2. Cc 4. 8.4. 


The fhiptoreck of the ſhip does nee of iſolve ahe, 9 
here any goods are ſaved: the owners are intitled to their 
It is ſo far from diſſolving the contract, that it gives 

the maſter his election, whether to po another ſhip. or 


not. 


Fo 9 - 


-+ It the 2 + Jos 0 Fane is 9 to prevent freight 
being due. Freight became due from and upon the'freigh- 
ters taking the goods into their poſſeſſion; and continued 


my by the defendants not totally abandoning them. 
Second Quettion—IF hat freight is due to the vin „ 


He inſiſted on the whole. Al the goods \ were 3 

T he money paid for ſalvage will not leſſen it: for they muſt 

ave paid that otherwiſe. © The deviation will not leſſen it: 
mw that was not voluntary. 


? 
* 


The privateer who, retook this ſhip » was intitled caly to 4 
part for ſalvage: for it was not 96 hours under detention. 
Therefore, if more was paid, it was too much. 


Lord 


| aner to a beneficial market. 


Liſbon. He mentioned the cafe of * Goſs v. 


— _ 33 Geo. 2 


Lord Mansriety—It was compounded at Baff 
this caſe, we 85 take that * to 


'M H. * a 133 of ge ment, the caſe 
of te. Heſly cis How v. Grey et al, h 1 on us a of 


rr 1738, in _e Houſe of Lords, 


„ Lord sie Shs) Houſe of: Lords Pi a 
oft DP reaſons, (delivered by the Lord Chancellor Ta- 
bot c That the wHoLE freight: was due upon the goods 
nt to Briſtol; becauſe the maſter OFFERED a hip to carry 
« the goods to Glaſgow, which was the port of delivery: 
«« but as the maſter declined carrying the ather goods to GA 
« 9449, (the port of their delivery 3) they determined that as 
« to them, he ought to be paid only pro rata, via. as much 
« as was proportionable to his carrying them to 77 8 
the place where the accident ——_— r Was 
all F 5 "7069 
e V6 1 


[ 


Mr. Huſſoy—lt appears by that caſe, dat the coltrath-3 1 


ngt diſſolved by the in voluntary accident; that the maſter had 
his election to carry them to the port of delivery in another 


ſhip; and that F he did not, he ſhall yet be paid pro rata 
#ineris to the place where the accident happened. 


But, at leaf} ſomething is due; eſpecially as. the goo were 


| 4 '1 


Mr. Gould, d he defendant, Mr. CP , hh 


Upon computing the account of the prime coſt and pro- 
duce 11 254 K. eſe goods, as ſtated in this ale it SHE that 
as not ſaved a  farthing. „ 


As to the property not being di vefted The phantif have 
abandoned the ſhip, and * it up abſolutely to their in- 
ſurers ; and never provided any other to a to 


ithers,” M. 
1758. 32 G. 32 B. R. to 8 that * were not e 
to abandon th e ſhip. 


The plaintiffs . no pretence of katstzcttön. en 
the mariners of this ſhip were taken out by the enemy, 
yet, other mariners might have been . | Therefore 
hey was nat a total inability to Proceed. | . 


Tel plaintiffs received their 20 ole tofurkhcek erbt 'the ihip, 


and upon their part of the goods. And they never offered 
1 


_ 


Link * — 
v. Lr. * 


V. ante 683 
to 698. 


88s Michaelmas Term 33;Geo,12. 
2. nor meant to furniſh another ſhip ſe carry the fi/þ to Liſten 


had even given up their own. Ser. n 


The value of the fiſh depended upon its _ carried to 
Liber ade there e WE Tone foafon. 3-4 10 $4 
 Malines Lex Mercatoria, „5. 98 21. part 5. (rexiſeptves by 
Tis 55. Molloy, V. lib. 2. c. 4. 64. *) ſays, If the maſter of the ſhip, | 
— pin 254» 4 after his ſhip is ac diſables, (without his fault;) will ei- 
$55 pe «, ther mend it, or freight another, to carry the goods te the 
«deſtined port. And in\ this caſe, he will be intitled to 
= freight in Zazo. | But if the freighter diſagrers tothe maſ. 
<< ters carrying them in another ſhip, the maſter ſhall 
« eceive his freight in proportion to what he has already 
<« carried.“ This relates * n ge and n 


n er — 20 1 4 : 1 2 2e 1 SY 
+ 5th edit, ( + Ialby wrong + puts —— wk of. 2 ſhip token by the 
3722- enemy, and retaken, and not otherwiſe r 5 nd 


= av.$6.5. 3 
1 "ey yoo frojght will become: due l. ed evenggs -NR. ah 
'Y . 0 f N 
APs . And the caſe of 17 Rv and How v. Gre ef off 


t. 
an with this rule, and e upog. the ſame principles. 15 


It may r be. faid, that the pO DEL hy ao? ans . 
ſolute right to demand his goods, and carry them himſelf 
3 to the deftined port of delivery, and abate a rateable” pro- 
& portion of freight. But the maſter has his "pion, to pro- 
SE . vide another ſhip,. and carry the goods i in it, and receive the 
$ | | whole freight, i he chooſes to do ſo. ö 


© | | But here, it is the Nins thing as if the 0am nad Ter 
funk in the bottom of the ſea: 1 8 freighter has totally ff 
his whole riſque. It would be bard, therefore, if w> were 


| liable to pay freight for . * 
q Mr. Huſſey i in reply—Lyde was not a third . 7 but the 
j contractor to pay the freight. _ | | 77 give 1 


1 The plaintiffs abandoning the tp to their uifurcrs could 
. | not deſtroy their right to the 22 for oy: 8 Was 
| mw inſured nor abandoned. nels dt | 
E. i Mr. Gould: ſays &« the freight a be paid, cath 57 5 
| «ment performed, if the maſter provides another th 

* | ce carry the goods to the deſtined port; but nb" i 

« does not do . 4a but the Wes agrees to NL. ten 
4 himſelf.” wi | wy 


«4 * k = 4 " 
* : — 4 2 


5 s : R 0 | : * . ” > 
Michaelmas Term 33 Geo. 4. 


But the maſter, though he may provide another ſhip, is 


not, at all events, abſolutely obliged to it: he has hie option. 
And the eaſe of Lutwidge et al v. Grey et al', ſhews that the 
maſter is intitled pro rata itineris, though he does not proceed 
on his voyage: and there he had an allowance pro ruta ; 
though he refuſed to carry the goods any further. ch d 


* 


Lord Münerikrp fuld; That though:He was-of the nme 


opinion at the aſſizes, as he was now ; yet he was deſirous 
to have a caſe made of it, in order to ſettle the point more 
deliberately, ſolemnly, and notoriouſly z as it was of ſo ex- 
tenſive a nature; and eſpecially, as the maritime-law'is not 
the law of a particular country, but the general law of na- 

tions: „ non erit alia lex Rome, alia Athenis; alia nunc, 
4 alia poſthac; fed et apud omnes gentes et 
« una eademque lex obtinebi. 
le ſaid, he always leaned (even where he had himſelf no 
doubt) to make caſes for the opinion of the Court; not only 


omni tempore, 


. 


887 
1759; 


Luxzs & al* 
V. L vos. 5 


for the greater ſatisfaction of the parties in the particular 


cauſe, but to prevent other diſputes, by making the rules of 


law and the ground upon which they are eſtabliſhed certain 


and notorious : but he took particular care that this ſhould 
not create delay or expence to the parties; and therefore he 

always dictated the caſe in Court, and ſaw it ſigned by 
- counſel, before another cauſe was called; and always made 


it a condition in the rule, “ that it ſhould be ſet down to be 


tc argued within the firſt 4 days of the term.” Upon the 
ſame principle, the motion “ 0 put off the argument of this 


« caſe to the next term,” was refufed : and the plaintiff will 


now have his judgment within a few days as ſoon as he 
could have entered it up if 20 caſe had been reſerved; at 


the expence of a ſingle argument only; and ſome rules of 


the maritime law, applicable to a variety of caſes, will be 
better known. He ſaid, before he entered into it particu- 
larly, he would lay down a few principles, o 


If a freighted ſhip: becomes” accidentally diſabled! on it 


voyage, { without the fault of the maſter,) the maſter has his 
option of two things; either to refit it, (if that can be done 
with convenient time, ) or to hire another ſhip to carry the 
goods to the port of delivery. If the metchant diſagrees to 


this, and will not let him do ſo, the maſter will be intitled to 


the wHoLE freight of the fu voyage. And ſo it was deter- 
mined in the Houſe of Lords, in that caſe of Liawidge and 
How v. Grey et al. | W „ 


As to the value of the goods It is nothing to the maſter 
of the ſhip, “ whether the goods are ſpoiled or not.” Pro- 


has 


vided the freighter takes them: it is enough if the maſter 
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his cdfried/them z for by doing /o, he has earned. his freig] £ 
And the merchant ſhall be obliged to tak+ 4 that are _ 


Lors & al' or none: he ſhall not take ſome, and abandon the 


was within 4 days of the deſtined 


et and 
ſo pick and chooſe what he likes, taking that N is not 
damaged, and leaving that which is ſpoiled or damaged. If 
he abandons 4%, he is excuſed freight: and he may abandon 
all, though — are not all loſt. (I call the freighter the 


Now here is a capture without any fault of the mafter 3. and 


then a rercapture. The merchant. does not abandon, but 


takes the goods; and does not require the maſter to carry 
them to Liſben, the port of delivery. Indeed, the maſter 

not carry them in the ſame ſhip; for it was diſabled, 
and was itſelf abandoned to the inſurers of it ; and he would 
not deſire to find another; becauſe the freight was higher 


from Bidatford to L1/bon, than from Newfoundland to Lyon. 


There can be no doubt but that souzE freight is due: 


for the goods were not abandoned by the freighter z but re- 


ceived by him of the re-captor. | 
The queſtion-will be wHAT freight ans 
The anſwer is „ 4 RATEABLE freight “ i. 6. pro. rata 
Il the maſter has his election to provide another ſhip, to 
carry the goods to the port of delivery; and the merchant 
does not even deſire him to. do ſo; the maſter is Hill in- 
titled to a proportion, pre rata, of the former part of the 
voyage. Rr *s 46 e 


I take the proportion of the ſalvage here, to be HALF of 


the whole cargo z upon the ſtate of the caſe as here agreed 
upon. And it is reaſonable, that the half here paid to the 
re-captor, ſhould be conſidered as /of. For the re-captor 
was not obliged to agree to a valuation ; but he might have had 
the goods actually ſold, if he had ſo pleaſed, and taken ha/ 
the produce: and therefore the half of them are as mu 
„as if they remained in the enemy's hands, So that half 


the goods mult be conſidered as %, and half as ſaved. 


Here the maſter had come 17 days of his voyage, and 
| | port when the acci- 
dent happened. Therefore he ought to be paid his freight 
for 47 parts of the full voyage, for that half of the cargo 
which was /aved. | WD 3 


I fad 


Micharlmas Tetm 36 Geo. 2. 
- 1 fad by che ancienteſt laws in the, world, (che Rhadiar 


laws,) that the maſter ſhall haye-a. rateable 1 hop book 


he js in no fault. And Canſlata del Mere, a 
is alſo agreeable thereto. Ever ſince 1 ws, of Olerom, 


— been ſettled thus. In the Uſages and e the 
(a French Book,) with obſervations Re th ey 


of the Laws of Oleron is, That if a veſſel be, 2 


« unfit to proceed in her voyage, and the mariners, fave as 
« much of the lading as poſſibl poſſibly they can; if if the 


«. chants require their goods of e : he may deliver 


« them, Ir he pleaſes, they paying the. freight in Lee. to 
« the part of the voyage that is PERFORMED, and the coſts 
« of the ſalvage: but if the maſter can 3 repair his 
«- ſhip, he may do it; or if he = pico 56 may 1 ra ano- 
« ther ſhip to perform his voy 

tions thereon, the firſt is £5. ne oe hes law does not relate to 


ongit che gbſerva- 


32. 42. 


« a total and entire loſs, but only to ſalvage ; or rather, not 


« to the ſhipwreck, but to the diſabling of a ſhip, ſo that 
« ſhe can not 2 in her voya — Wi refitting: in 
te IEA caſe, the. merchants may have their goods again, 
g the * in e to on way the, ſhip 


c made +.” 


The at ade further That If the EE can, 
i in a little time, refir his veſſel, and render her fit to con- 
« tinue her voyage; (that is, if he can do it in 3 days time 
« at the moſt, according to the Hanſe-Town laws ;) or if 


+ Witbury, 
arte 33. 

The Em 
Charles 5. 
Ord, art, 40s 


« he will himſelf take Peight for the merchandiſe aboard 


« axother ſhip, bound for the 70 ame port to which he was 
bound, he may do it: and, if the accident did not happen 
« him by any fault of his, then the freight ſhall be rai 
« HIM. The 37th article of he Los of 75 9 is to the 


very ſame ae 
3 0 Dea et Narlo, in Abe 81ſt, fayg—*- -De- 


« clara hoc dictum. Ubi nauta munere vehendi ir parte ſit 


« functus, quia tun pro parte itineric quo merces inveutz ſint, 
« vecturam deberi æquitas ſuadet; et pro ea rata mercedis 
« ſolutio fieri debet. Ita Paul de Caltro, &c.“ (Then a 
ſtring of authorities follows:) „ Et probat Joannes de Evia, 
« &Cc.z qui hoc extendit in caſu quo merces fuerint deper- 
« dite if totally loft ) una cum navi, et certa pars ipſarum 
„ mereium poſtea fuerit ſalvata et recuperata; tunc naulum 
e deberi pro rata mercium recuperatarum, et pro rata iti- 
6 neris uſque ad lacum. in quo caſus adverſus acciderat, fundat, 
„Kc.“ (And then he goes on with authorities.) « Item 
% declara, quod $i dominus ſeu magiſter navis "ſolverit mer- 
« catori pretium mercium deperditarum, tunc tenctur 
% mercator ad ſolutionem nauli ; quia merces habentur ac 
i lalvatz fuiſſent.“ 


In 
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In another bock intitled The Ordinance of "Lt-wis the 14h, 
eſtabliſhed in 168 r, (collected and compiled under the au- 
thority of AH. Colbert, } the ſame rules are laid down; par- 
ticularly in the 18th, igth, 21ſt, and 22d articles —Art. 


x8th directs, That no freight ſhall be due, N 
is, 


 Thipwreck, or taten by pirates or enemies. Art. 


that if the ſhip and goods be ranſomed, the maſter 2 be 


pa aid his freight to the place where they were taken: and he 


all be paid his 2whole freight, if he conduct them to the 
place agreed on; he contributing towards the ranſom. (Art. 
20th ſettles the rate of contribution. ) Art. 21ſt, The maſ- 
ter ſhall likewiſe be paid the N e. of goods ſaved from 
ſhipwreck ; Be conducting them to the place appointed. Art. 
22d, If he cannot find a ſhip to carry thither the goods 
preſerved, he ſhall only be paid his freight IN PROPORTION 
zo what he has PERFORMED of the voyage. | | 


And the caſe in the Houſe of Lords bethvevs Crates 
and How v. Gray et al, is alſo in point; and was well con- 
ſidered there. And Id: Talbot — the reaſons of the 


judgment of the Houſe, at length. 


Therefore in the preſent caſe, a rateable bb. of 
freight ought to be paid for half H the goods. 


It is quite immaterial what the merchant made of the 
goods afterwards; for the maſter hath nothing at all to do 
with the goodneſs or badneſs of the market : nor indeed can 
that be properly known till after the freight is'paid ; for the 
maſter is not bound to deliver the goods till after Ns is paid his 
freight. No ſort of notice was taken of that matter, in 
the caſe of Lutwidge and How v. Gray, in the Houſe of 
Lords : and yet there the tobacco was damaged very greatly; 
even ſo much, 5 a great part of it was burnt at the —_s 


at Glaſgow. | 
Therefore the verdict muſt be for 60 £ 144 Wich : 


upon computation, amounts to the rateable PREY of the 


freight; being f of 75 l. the half of 150 


Conſequently, the verdict which was for 70 /. muſt be ſet 
right, and made 60 J. 14s. 


Per Cur. 
Let the . be delivered to the PLAINTIFF, 


Moriſſet 


Michaelmas Term 33 Geo. 2. 


Moriſſet ver, King. 
PPHIS was an action of debt on bond, in the penalty of 


200 J. conditioned for the due performance of certain 
articles: which articles recited that Mary Moriſſet had lent 
Daniel King the ſum of 100 J. to be repaid to her at the 
end of 4 years, without intereft; but in conſideration that 
the ſaid Daniel King, his executors and adminiſtrators, 
ſhould find and provide for Mary Dubois, daughter of the 

ſaid Mary Moriſſet, yo obligee,) meat and dripk in the houſe 
| where he dwelt or ſhould dwell, for four years, if the ſaid 
Mary Dubois ſhould ſo long live; and that the ſhould, during 
the ſaid Term, board with him, and that ſhe ſhould be co 
partner with Mary Keng, wife of the ſaid Daniel King, in the 
buſineſs of a milliner ; and ſhould, all- that time, bear one 
moiety of the loſſes, charges, (except houſe-keeping,) ſhop- 
rent, and materials neceſſary for carrying on the trade, 
(which the ſaid Daniel King did agree to provide z) and 
they ſhould be partners, and each do their utmoſt to carry 
on the trade; and ſhould equally divide the profits; and 
alſo that the ſaid Daniel King ſhould lodge the ſaid Mary 
* ſhe paying him 10 J. a year. And at the end of 
the four years, Daniel King was to repay the 100 I. And 
in caſe of the death of the ſaid Mary Duboic, to pay the 
principal, . with /aful intereſt, for the 100 J. to the 


bid Mary Manfr. 


The defendant, after having demanded and had oyer of 
the condition of this bond, and of the articles therein re- 


cited, pleads “ That this was a corrupt agreement; with 


an averment That the Board of Mary Moriſſet (the mo- 

« ther) was worth 20 J. a year; and the board of Mary 
Dubois (the daughter) was worth 10 J. a year:“ 

| To this plea, the plaintiff demurs. 


The only queſtion was, Whether this was an w/urious 


891. 


\ <2 Bp 


Friday, 234 


November 

17 59. ; 
Bond in the 
penalty of 
200 |. condi- 
tioned for the 
performance vf 
articles of part - 
nerſhip; held 
not to be an 
uſurious cone 
tract. 


contract, within the ſtatute of 12 Ann. Stat. 2. c. 16. Which 


makes void all bonds, contracts, and aſſurances, where 
more than 5 J. per cent. per annum is directly or indirectly 
taken for any loan. | | | | 


Mr. Afpinall argued, as counſel for the plaintiff ; and Mr. 
Medderburn, for the defendant. | 


The Court were extremely clear that this caſe cannot be 
within the ſtatute of uſury. | 


Vol. II. Q Lord 
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tice to a Lon- 
don ſurgeon. 


—— —L—j 


—ä—— — — —- ——ͤ ̃ͥ —— 
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1759. Lord MansFIELD . obſerved, That it is impoſſible to fay 
k that King might not receive ſo much advantage by this part- 
Monisszr nerſhip, as to be worth the conſideration. It might be a very 
v. Kix . advantageous bargain to King: here might be recommenda- 


tion, {kill, labour, or other benefits ariſing to him from it. 


He mentioned the caſe of Mr. Hubert, who entered into a 

rivate ſecret partnerſhip with Nelſon, who' drew him into a 

| — thereby. So here the plaintiff's daughter might 

have been drawn into a bankruptcy, by means of this agree- 
ment; which would have been more ſevere to her, perhaps, 

than the penalty of this ſtatute of uſury would be. HE 


* Mr. Juft, * Mr. Juſt. Fosrtr and Mr. Juſt. WiL.moT concurred with 
Deniſon was the Chief Juſtice. They ſaid, it did not explicitly appear 
abſent, whether this was a prudent agreement or not; but it 
might be beneficial tg King upon the <vhole; at leaſt it was 
not ſuch a contaact as could be adjudged by the Court to be 

#/urious within the ſtatute. | W 


JuDGMENT for the PLAINTIFF. 


Saturday, 24th Rex ver}. Maſter | and Wardens of the Company 


November 
1759. 


Underſtanding HIS was a cauſe that ſtood in the crown- paper, u 
= on TE * a return to a mandamus directed to the — 5 
— qua- wardens of the company of SURGEONS of London; reciting a 
lification ne- cuſtom in the ſaid city, © That every freeman of the ſaid 
ceſſary to being cc city, uſing and exerciſing the art, ſcience, or myſtery of 
zem pple « fugery, within the ſaid city, hath 4 right, in reſpect 
cc thereof, #9 have and take APPRENTICES, of the age of 14 
cc years or upwards, to be educated and inſtructed in the ſaid 
« art, ſcience, or myſtery, for the ſpace of 7 years; which 
« ſaid apprentices have been uſed and accuſtomed to be ap- 
« MITTED and BOUND in the preſence, or with the conſent of 
« the maſter and wardens, or ſome of them; and reciting that 
Richard Guy, a freeman of the ſaid city, and alfo one of the 
freemen of the ſaid company of ſurgeons of the faid city, 
being deſirous of taking Melmoth Guy, his ſon, aged 15 years, 
to be his apprentice for the term of 7 years, to be educated 
and inſtructed in the ſaid art, ſcience, or myſtery, of ſur- 
gery, had often offered the faid Meſmoth Guy to be admitted 
and bound, before the ſaid maſter and wardens, or ſome of 
them, his ſaid apprentice for the term of 7 years, in the 
ſaid art, ſcience, or myſtery, according to the ſaid cuſtom 
and that the faid Melmoth Guy had alſo often offered * 
. 8 E 


of Surgeons in London. 


Michaelmas Term 33 Geo. 2. 
ſelf to them or ſome of them, to be admitted and bound be- 


fore them or ſome of them, an apprentice to the ſaid Richard - 


Guy for the ſaid term, in the ſaid art, ſcience, or e 
and that the ſaid maſter and wardens had not permitted the 
ſaid Melmoth Guy to be bound apprentice to the ſaid 
Richard Guy, for the term of 7 years, before them or any of 


them, but have altogether refuſed and till refuſe ſo to do; and 


commanding them, immediately and without delay, in due 
manner to permit the ſaid Melmoath Guy to be ADMITTED 


and BOUND, before them or ſome of them, an apprentice to 
the ſaid Richard Guy, for the term aforeſaid, in the ſaid 
art, ſcience, or myſtery, according to the ſaid cuſtom, or 


ſignify cauſe to the contrary. 


The return of the maſter and wardens admits the Whole of 


the cuſtom and facts, to be as they are alledged in the writ, 
But they further certify and return, that long before the ſaid 
Richard Guy offered his ſaid ſon Melmoth, or the ſaid Mel- 
moth offered himſelf to them or any of them, to be admitted 
and bound before them or any of them, an apprentice for 
the ſaid term of 7 years, in the ſaid art, ſcience or myſtery 
of ſurgery, according to the cuſtom aforeſaid ; and after 
the making a certain act of parliament, intitled, An act 
« for making the ſurgeons of London, and the barbers of 
&« London, two ſeparate and diſtin& corporations;“ to wit, 
on the 7th day of April in the year of our Lord 1748, at 


Stationers-hall in London aforeſaid; John Freke then and 


there being maſter of the ſaid company of Surgeons, and 


William Pyle and Legard Sparham, then being two of the. 


governors of the ſaid company of ſurgeons, before that 
time duly elected, choſen, appointed, and ſworn into their 
ſaid reſpective offices; and alſo John Ranby, Eſq. Cæſar 
Hawkins, Eſq. William Petty, Eſq. Feſeph Sandford, William 
Cheſelden, Eſq. Fames Hicks, Peter Sainthill, Noah Roul, 
9 Weſtbrook, William Singleton, James Phillips, Joſeph 
Webb, Mark Hawkins, Chriſtopher Fullagar, Edward Nourſz, 
Jobn Girle, Eſq. and Jahn Townſend, being then and there 
nine and more of the members of the court of aſſiſtants of the 
faid company of ſurgeons, before that time duly elected, 
_ choſen, appointed and ſworn to be of the ſaid court of aſſiſt- 
| ants, did hold a court and aſſembly at Szationers-ball, London, 
aforeſaid, in order to treat and conſult about and concerning 
the rule, order, ſtate and government of the ſaid company of 
| furgeons ; and that the ſaid John Freke, ſo being then and 
there maſter of the ſaid company of ſurgeons, and the ſaid Wil 
liam Pyle and Legard Sparham, ſo being then and there two 
of the ſaid governors of the ſaid company of ſurgeons, and 
the ſaid John Randy, Eſq. Ceſar Hawkins, Eſq. Sc. c. We. 
ſo being then and there nine and more of the members of the 
ſaid court of aſſiſtants of that company, being all then and 
there duly afſembled as aforeſaid, did then and there, ac- 
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1759. cording to the form of the ſtatute in that caſe made and pro- 
N vided, make, ordain, conſtitute and eſtabliſh a certain sy- 
Nax. v. - LAW and ORDINANCE, for the lation, government and ad- 
Svsckons vantage of the ſaid company of ſurgeons, in the words follow- 
Ceuraxv. ing, to wit, Lem, it is ordained, * That no member. of the 
ec ſaid company all take any perſon into his ſervice, as his 
cc apprentice, to be inſtructed in the art or ſcience of ſurgery, 
c for any ſhorter time than 7 years; which perſon SHALL 
ce UNDERSTAND the LATIN tongue; his ABILITY auberein ſhall, 

c BEFORE his being bound, be tried by the governors, or one of 

« them. And every freeman of this company, or foreign 

dee brother ſhall, within one month next after his entertain- 

ec ment of any perſon in order to being his apprentice, pre- 

cc ſent ſuch perſon before their governors, or two of them, 

& at a court to be by them held; and there bind ſuch perſon to 

= cc him before the ſaid governors, by indenture; upon pain of 

41 cc forfeiting 20 J. of lawful money: and the clerk of the ſaid 
c company SHALL NOT BIND any perſon who has nat been ſo 

tc repreſented and examined; upon pain of forfeiting the ſum 

cc of 10/. of lawſul money, and being liable to be amoved 

 & from his faid office. And no apprentice ſhall be turned 

& over from one maſter to another, but at a court in the 
ec preſence of the maſter and wardens, or one of them: and 

« one guinea, and no more ſhall be paid for the ſame.” _ 
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Which ſaid ordinance or by-law, ſo made as aforeſaid, after 
the making thereof as aforeſaid, and long before the ſaid 
Richard Guy had offered the ſaid Meimoth, or the ſaid Mel- 
math had offered himſelf to be admitted and bound before 
them or any of them, an apprentice to the ſaid Richard Guy 
for the term of 7 years, in the ſaid art, ſcience or myſtery 
of ſurgery, according to the cuſtom aforeſaid, to wit, on 
the gth day of the fame April in the ſaid year. of our Lord 
1748, was examined, approved and allowed by the right ho- 
nourable Philip Lord Hardwicke the then lord chancellor of 
Great Britain, and by Sir William Lee, Knt. the then lord 
chief juſtice of his Majeſty's court of king's bench, and Sir 
Fohn Willes, Knt. the then lord chief juſtice of his majeſty's 
court of common bench, according to the form of the ſtatute 

in that caſe made and provided. ED 


They further return, that the faid ordinance or by-law, ſo 
made, examined, approved and allowed as aforeſaid, hath 
ever ſince the making, examination, approbation and allow- 
ance thereof as aforeſaid, been, and now is in full force and 
effect, and in no wiſe annulled, revoked, or vacated. 


They then return, that after the making, examination, 
approbation and allowance of the faid ordinance or by-law 
as aforeſaid, and before the iſſuing of this writ, to wit, on 
the 3d of May in the year of our Lord 1759, at a —_— 

N cou 


- 
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court then holden at Surgeons-hall in the Old Bailey, London, 
by Marl Hawkins then maſter, and Chriftopher Fullagar and 
Lias Nourſe, then governors of the ſaid Ken, or of ſur- 
geons, (they the ſaid Mark Hawkins, Chriſtopher Fullagar and 
Edward Nourſe, having before that time been duly, elected, 
choſep, appointed and ſworn into their ſaid reſpective offices, 


| according to the form of the ſtatute in that caſe made and 
provided,) came the ſaid Richard oy before, the ſaid court, 
0 


and offered and preſented his ſaid fon Melmoth; and the 


ſaid Melmeth did then and there offer himſelf to the ſaid. 


maſter and governors then being at that court, to be ad- 
mitted and bound, before them, an apprentice to the Taid 
Kichard Guy, for the term of 7 years, in the ſaid art, ſci- 

ence or moldy of ſurgery; and that the ſaid Melmoth Guy, 
being ſo offered and preſented as aforeſaid, was then and there 
examined touching his knowledge in the Latin tongue; and his 
ability therein, in purſuance of the ordinance or by law afore- 
ſaid, was then and there fairly, candidly, and impartially TRIED 
by the ſaid Edward Nourſe, he the ſaid Edevard being then and 
there one of the governors of the ſaid company of ſurgeons; 
and that the ſaid Mehnoth Guy, UPON ſuch his exammation, 
and upon his ability in the Latin tongue being ſo as aforeſaid 
tried by the laid Edward Nourſe, (ſo being one of the go- 
vernors or wardens of the ſaid company as aforeſaid,) was 


found, Nor to underſtand the Latin tongue, but to be whoL- | 


LY IGNORANT: thereof; and was then and there so aDJUDGED 
and declared to be, by the ſaid Eduard Nourſe, on ſuch trial. 


—wherefore the ſaid court could not conſent, but did then 


and there refuſe to permit the ſaid Melmoth Guy to be ad- 
mitted and bound an apprentice to the ſaid Richard Guy, 


for the term of 7 years, in the ſaid art, ſcience or money 


of ſurgery, according to the cuſtom aforeſaid, UNTIL ſuc 
time as the ſaid Melmoth ſhould underſtand the Latin tongue, 


as by the aforeſaid ordinance or by-law is in that behalf | 


required. 


They further return expreſsly and poſitively, That the ſaid 
Melmoth Guy, when he was ſo preſented and offered as 
aforeſaid, before the aforeſaid maſter and. governors or 
. wardens. of the ſaid company of furgeons, at the ſaid court 
by them held for the purpoſe herein before in that behalf 


mentioned, Dip Nor underſtand the Latin tongue; but was 


UTTERLY IGNORANT of the ſame: and that the ſaid Me- 

moth Guy hath noT, at any time before or fince his being 

ſo examined and tried as to his ability in the Latin tongue as 

aforeſaid, offered himſelf or been preſented to the ſaid com- 

pany or governors thereof, or any one of them for the time 
ing, zo be tried as to his ability in the Latin tongue. 


And therefore they cannot permit the faid Melmothb Guy 


to be admitted and bound before them an apprentice to the 
Arps ſaid 


895 


1759. 
— — 
Rrx v. 
SURGEONS 
COMPANY. 


Ae IT, ob 2 — 
— _ * , 3 2 — 2 p — — — 
0 * „ *w Ae. —_— 
RSS . 2% . 


i 


i 
|: 

! 
; 


SI 20> 
—— 


1 24 — 
32 IS 
— 8 


898 Mlichaelmas Term 33 Geo. 2. 
17 0. faid Richard Guy for the ſaid term of 7' years, in the faiq | 
22 art, ſcience or myſtery of ſurgery, according to the cuſtom 


Rx v. aforeſaid, as by the writ they are commanded. 
Couranr, Mr. Field pro rege ohjected and argued, „That this was 
(ce an inſufficient return: for that the by-law is a. bad one, 

„ being made in refrain? of a natural, general, and common 


The #rft reſtriction of the common right that every perſon 
has of learning and exerciſing any art in any place, Except 

Where it happens to be reſtrained by cuſtom, is the act of 
5 Eliz. c. 4s FO OP e ONE” PLL OP 


The ci of London have indeed, cuftom, a Lower over 
the vent of their city, and a und excluding foreigners 
from exerciſing trades within their City. , 


1 
4 


* 


11 Rep. 53. Tailors of Ipſwich cafe, ſhews the general law 
to be, that a perſon ought not to be reſtrained in his lawful 
myſtery. 1 DEE, | 
11 Private companies can not make laws contrary to the ge- 
1 neral law, or to the cuſtoms of great cities: though great 
Cities and towns may do ſo. This diſtinction is in 6 Mod. 
| *V. x Saſk, 123 *. Cuddon v. Effwick. And he cited the caſe of the 
193. 8. C. city of London v. Vanacker, in 1 Ld. Raym. 496. where Holt 
Ch. J. ſaid, that © if the by-law was for the benefit of the 
city it would be good.” | F 


6 

| 

| 

1 [ 

| | 

11 
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318 This by-law, therefore, is not good, without a particular 
18 cuſtom to ſupport it ; for it reftirains a common-law right. 


The return does not aver that the underſtanding the Latin 
tongue ir a neceſſary qualification of a ſurgeon : and their art 
may certainly be performed without it. At leaſt, tis no ob- 
jection to a young perſon's being put out to learn the art; 
Whatever it might be to the admiſſion of a man to praciſe it, 
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Beſides, “ underſtanding the Latin tongue, is a very in- 
definite and vague expreſſion; and a very different idea of it 
would be conceived by different perſons; as by Dr. Bentley 

1 * 3 (for inſtance) and by à f warden of the furgeons company. 


tact, | 15 110 
2 . Bad conſequences too, may ariſe from this by-law: and 


if ſo, it ſhall. not prevail. Gogbolt, 254. 8. C. with that of 
the tailers of 1pſwich, (there called the cloth-workers of Ipſwich 
caſe.) rk, . 

If the by-law is bad, this young man's not underſtanding 
Latin will not cure or help it. However, the by-law does 


wade 2. 
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at expreſuly forbid ſuch a perſon to be admitted: it is not 1759. 1 


mandatory, but only directory. ———— 
Rif vo: 

Mr. Serjeant Hewitt contra, was riſing up, to you in SurGzons 
ſupport of the return. Coupany. - 


Hut Lord ian ſaid, It was too plain to argues of 


| Whereupon, Per Cur. 
RETURN ALLOWED, | ET. 


Rex verſ Inhabitants of Preſton r near Faver- 3 


ſham, a 1759 


See this Cask abridged, in the TABLE 3 and at large, in in 
the Quarto Edition of my SETTLMENT Cass, Ne 154. 
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Plaintiff muſt 
aver perform- 


ance of what is 
to be done on 


his part, or 


ſhew that he 
was ready to 


perform it. 


„ All the coſts and expences that he t 
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Collins ber. Gibbs. 


\ qR- Burland had moved, on Thurſday laſt, in arreſt of 
judgment, after a e by DEFAULT, and a writ 
of inquiry executed, in an action upon the caſe on aſſump/t. 


His objection was the want of an averment of performance 
of what he inſiſted to be a coNDITION PRECEDENT. | 


The queſtion was, Whether it was a CONDITION PRECE- 


DENT, or not. | 


Mgt 40> FT * 3 5 ec 8 "AY © 
It was an action upon the caſe wherein the plaintiff, 


having firſt recited the dependency of a former action 


brought by the defendent againſt him, and a compromiſe 
thereof, upon an agreement for the payment of the coſts 
of it by the preſent defendant to the preſent plaintiff, on 
the now plaintiff's giving him a general releaſe z lays the 


defendant's promiſe to pay him his demand in the preſent 


action to have been made, „ in confideration that the ſaid 
« W:llam (the now plaintiff) at the ſpecial inflance and re- 
« gueſt of the ſaid John (the now defendant) would execute 
4“ to the ſaid n a general releaſe, to bear date on the 27th 
« day of July in the year aforeſaid,” (which was the day 
before the agreement,) “ and to be filled up in the common 
« and uſual form of general releaſes; he the ſaid Jobn 
« (the preſent defendant) undertook and faithfully pro- 
« miſed the ſaid William (the preſent plaintiff) to pay him 

* ſaid William had 
« been at in defending the ſaid ſuit, feeing counſel, ſub- 
« pcenaing witneſſes, journies, and all other charges and 
« demands in the ſaid ſuit whatſoever; as ſoon as a bill 


of ſuch coſts could be prepared and produced to him 


« the ſaid Jobn.“ 


Then the plaintiff avers his coſts and expences in the 
ſaid ſuit to have been 21/7. 3s. 7d. And that a bill of 


ſuch coſts and expences was prepared, and produced to 
the defendant ; whereof he had notice. But the ſaid de- 
fendant, Sc. Ec. 15 | | DOS. 


„ | Mr. 


6 


- ut 


Michaelmas Term 33 Geo. 2. 
Mr. Burland urged, that the plaintiff ought to have averred, 
« That he had given or teridered to the defendant a . 


1759. 


« releaſe executed :” for that his giving ſuch a releaſe ap- Cortuns v. 


d to be a condition precedent z the defendant's promiſe G1B3s, 


re 
bein made in confideration that he would do %. In proof of 
which he cited Hobart, 206. Ko. _ 1 14. Ow 662. 


They e 


£20 


Mr. Dunning ee, cited 1 Salk. * Noe v. Hough in 


Cam Scac : Where the judges held that they ought to do 
do what they could to help the ddcleratichn (Which caſe 


he acknowledged to be after a verdict. 


Mr. Burland replied, that Hhat was after a verdif : this is 
-p after a judgment by default. 


The releaſe would be no ba e demand, i in aha pre- 
ſent caſe; becauſe it is agreed that el uldd bear date the day 


before che agreement: ſo that the cauſe of action was ſubſe. 


** to it, and therefore could not be barred by it. 


The plaintiff made No promiſe oc to  bxecute the —— | 


Therefore we have no other method to oblige him to it. The 
payment of the money is to be © on his executing it.” 


2 Mavevrer.p—The releaſe is to be given cc at the 

ſpecial i yo and requeft of John,” (the now de- 

— :) but perhaps he may never regugſt it. We 
will ſee if it can be made Fr 905 conſtruction. 


Con. aDvis. 


Land MANSFIELD now delivered the reſolution of the 
; q : 


This is a motion made by the defendant i in arreſt of a judg- 
ment by default: ſo that it comes before the Court exactly 


as if it had been upon demurrer; and is not like the caſes of 


objections to judgments after verdict. 


The plaintiff has not averred ner formance of what was to be 
done on his part ; nor ſhewn that he was ready to pariormy 1 it. 


Therefore we are all of opinion, That it can ner be made 
good, as laid in the declaration: and the true giſlinction, as 
to ſupplying ſuch defects is, whether the objection be made 
Hier a verdiets or mf. rd 


Therefore the JUDGMENT mult bs ARRESTED. 
Whereupon 
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1759. 


CoLLing v. 
G1BBs. 


Wedneſday, 


28th Novem- 
ber 17 59. 
V. ante 799. 


+ V. Sect. 13. 


Stat. 32 G. 2. 
c. 28. Sect. 13. 
equitably con- 
ſtrued, for the 
relief of inſol - 
vent debtors. 
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Whereupon Mr. Dunning moved to amend, upon paym 
of coſts; by inſerting ſuch an averment, as (he Rad 8 
fact really was. Which was oppoſed by Mr. Burland; as 


being 200 late, after judgment Was arre, ed 3 and as having 


never been done. . | 

Lord MansrizLD—As it is doubtful whether this can bo 
done or not; and as it is certain that the difference between 
paying coſts to amend, and beginning afreſh, is very trifling 


in this caſe, it is better to let the rule be as it was pronoun, 


ced: and agcordingly Let the judgment be arreſted. 


JUDGMENT ARRESTED, 


hg © * Inſolvent Debtors Caſe, ho 
> r 15 


Fooung ver/. Diego Aimes. 


1 * Court declared that as the act of 32 G. 2. c. 28. 

for relief of debtors with reſpect to the impriſonment of 
their perſons, &c. which did not + commence till the 15th 
of June 1759, (being the firſt day of Trinity term 1759) 
could not, undoubtedly, mean to leave, between the expira- 
tion of the former act and the commencement of this, a 
chaſm of 14 days, to the prejudice and diſaduantage of inſol- 
vent debtors, (for whoſe relief it was calculated.) They 
thought they ought to conſtrue this act EQUITABLY, for the 
benefit and relief of ſuch inſolvent debtors and priſoners ; 
eſpecially as the words of it are, That the priſoner may 
& exhibit his petition before the end of the firft term 
& which ſhall be next after he ſhall be charged in execu: 
cc tion.” And therefore they thought themſelves at liberty 
to conſtrue it, and did accordingly declare their conſtruc- 
tion of it to be, That TzxiniTyY term 1759, ought to be 
&« conſidered as the term in which ſuch priſoners were 
cc charged in execution ;” and conſequently, - “ that they 
« or ſuch of them as were precluded by the expiration of 
ce that act, from completing their diſcharge under it, had 
cc the preſent Michaelmas term, for the firſt term next 
ec after their being charged in execution; at any time be- 
< fore the end of abhieb, they might petition.” By which 
conſtruction, the Court took care that theſe debtors 
ſhould not ſuffer any inconvenience, merely by ſuch un- 
deſigned expiration of an act made for their relief, and 
undoubtedly meant (they ſaid) to be continued on without 


any intermediate chaſm, 


Rex 


Michaelmas Term 33 Geo. 2, 


Rex vez/. Inhabitants of Fulham, 


This Car is abridged, in the Tabr: and it may be 
ſeen at large, in the Quarto Edition of my SRT TLR 


7 


* 
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a The End of Micboelmas Term 1759. 
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Friday, 25th Gardiner ver. Croaſdale. 
January 2760. 155 5 

ck. Rep, FFUHIS caſe came before the Court, upon a queſtion re. 
: "TI ſerved by Lord Mansfield, at niſi Prius at Guildhall, 
Infurer may upon an action upon the caſe, on a policy of inſurance, 
recover for an | | SS LY 
% r Orpar- The inſurance was made upon one-fourth part of the ſhip 


5 1 " Encouragement, and of its cargo, from Greenland to London, 


for a total loſs. free from average under a certain value, from the ice. 


The plaintiff declared upon a zetal loſs of the ſhip : the 
declaration expreſily ftated a TOTAL loſs of it: and the da- 
mages were laid for a total loſs. | 


But the evidence only proved an AVERAGE er PARTIAL loſs : 
it was not attempted to prove a total one; and it was only 
ſhewn that the ſhip had received /ome damage, (ſcarce more 
than 501. would have repaired.) _—_ 


The defendant's counſel objeCted at the trial, That this 

„ evidence did not maintain the plaintiff's declaration : and 

they repreſented the practice to have been on their fide, viz, 

« That proof of a partial loſs was not ſufficient to ſupport 
« a declaration for a total loſs.” 


A verdict was taken for 20 J. as for an average loſs : but 
it eee on both ſides, that this verdict ſhould be 
ſubje& to the opinion of this Court, Whether it _ | 
1 maintainable in point of law.” If the Court ſhould be o 
opinion © That it was,” then the plaintiff was to have 
judgment; but if the Court ſhould be of opinion © That it 
« was not” then the plaintiff was to be non-ſuited, _ 


was now urged by the defendant's counſel, That this 560. 
= is in the nature of a ſpecial action upon the caſe ; and l 760 : 
the plaintiff reſts his caſe upon a ToTAL loſs of the ſhip: it Gaabinza 
is not laid as a conſequence of the events ſet forth in the v. Croas- 
declaration; but he has made this the gi of his action. DATE. 

The damages, they faid, muſt be taken upon this record, to 
have ariſen from a fotal loſs: and the jury are obliged to 
give damages agreeably to the plaintiff's own expreſs allega- 
tion; and can not take into their conſideration any damages 
that are not alledged, And here is no allegation at all of any 
average damage. They denied that any thing was pt in 
ſue, upon the non aſſumgſit pleaded, but the total loſs, which 
the plaintiff has alledged, and the defendant has denied: and 
they ſaid that the defence upon an average loſs was, or at 
leaſt might be, quite different from the defence upon a total 
loſs. They added, that if the defendant had choſen to ſuffer 
judgment to go by default, it muſt have been taken, upon 
this record, that he had acknowledged it to be a total loſs; 
and the damages muſt have been aſſeſſed againſt him 
accordingly. e 


They faid this was not like a caſe of Waller v. the Royal 
Exchange Aſſurance Company, in 1746, at niſi prius, before 
Ld. Ch. J. Lee: which was an action of covenant upon a 

policy of inſurance, for 800 J. on the ſhip Argyle from 
to Viana. The breach aſſigned was, „That be- 
« fore the ſhip's arrival at Viana, ſhe was talen by enemies, 
« and thereby totally loſt.” The defendant alledged © That 
« ſhe left her convoy improperly ; that ſhe was retalen by 
« an Engliſb man of war; that ſhe was thereupon ſold; 
4 that } of the value was paid to the retaker; that the reſt 

« of the purchaſe-money was left at Operto, in the hands of 

te the Engliſh conſul.” And the defendant's counſel ob- 

jeted ! "That upon theſe circumſtances, the ſhip was not 

« totally loft.” It was anſwered on the plaintiff's part © That 

ce the objection would not hold: for that notwithſtanding 

te the re- capture, it was a total lofs by the capture.” Whereas 
in the prefent caſe, here is only a partial loſs : fo that the 
two caſes do not reſemble each other. : 


They cited the caſe of Hambleton v. Veere, 2 Saund: 169. 
as being more appoſite to the preſent caſe. | They alſo cited 
2 Strange 1250, Dean v. Dicker, to prove that a re- capture 
does not hinder it's being a total loſs; when it had once 
become ſo by the capture. | i 


IT The Cour were clearly of opinion with the plain- 
tiff, even without hearing his counſel. OT 


Lord 


e , . — — 1 MA, tur ns 


gob 1 Hilary Term 33 Geo. 2. 


16 Lord MansritiLp—At the trial, it appeared to me. aud 
1760. ſo the jury thought, that the preſent 7 could pay ws — | 
— wag — | fidered as a zotal loſs. The defendant's counſel objected, 
v. Croas. (as they do now,) “ That the jury could not take a par- 
DALE... te tial loſs into their conſideration, upon an expreſs declara- 
tc ration for a TOTAL loſs :” and I underſtood from them, 


& that the practice ſupported their objection.C 


Mr. Norm, who was counſel for the plaltitiff at the 
trial, then argued to the contrary, upon principles: and he 
alſo cited the caſe of Walker v. the Royal Exchange Aſſurance 

Company. (But that caſe does not prove much; becauſe 
that was a fotal loſs.) I was ſatisfied upon the principles ; 
* the praftice did not interfere with them: which 

was then told it did. 35 TOES 


I choſe to oy it in ſuch a ſhape, that the opinion of 
the Court might be had, without delay or expence. 


No hardſhip was done to the defendant, upon the quan- 
tum of the damages found: for the plaintiff took a great 
deal Jes than it clearly appeared upon the evidence that the 
loſs amounted to. | | | : 


I cannot hear of any ſuch determination as can ſupport the 
objection that has been made by the defendant's counſel. 


Therefore it ſtands ſingly upon principles. And upon 
principles, it is extremely clear that the plaintiff may, upon 
this declaration, recover damages as for a partial loſs. 


This is an action upon the caſe : which is a liberal action. 
And a plaintiff may recover 4% than the grounds of his 
declaration ſupport : though not more. This is agreeable to 

| Juſtice, and conſiſtent with his demand, 


Here are two grounds of the plaintiff's declaration, via. 
The policy, and the damage to the ſhip. | | 


As to its being a total loſs, or a partial loſs, that is a queſ- 
tion more applicable to the QUANTITY of the damages, than 
to the ground of the action. The ground of the action is 
the ſame, whether the loſs be partial or total: both are pe- 
rils within the policy. | | 


As to the defendant's not coming prepared to defend a 
partial loſs— This indeed would be an objection, F it was 
true. But the defendant does, in truth, come —— to 

| ew 


Hilary Term 33 Geo. 2. 2 
| flew © that either no damages had happened af all ; or at leaſt, 
« that damages have not happened to ſuch a degree as the 
« plaintiff has alledged in his declaration; or “ that he 
« did not ſign the policy.” | ee $3 2996 


As to the effects of a judgment by default The defendant 
could ud have been hurt by a judgment by default. For 
the plaintiff could not have recovered, even upon a writ 
of inquiry, any greater damages than the plaintiff could 
prove to the jury ſworn to aſſeſs them,“ That he had ac- 
« tually ſuffered.” 05 Frog e 

If the preſent objection was to prevail, it would intro- 
duce the addition of unneceffary counts in declarations, 
and an enormous ſwelling of the records of the Court: It 
is more convenient to lay the caſe ſhort, than prolix. 


There is no proof of any PRACTICE contrary to the prin- 
ciples. It was the apprehenſion of ſuch contrary practice, 
that was the only — of my having any doubt at the trial. 
I am now fully ſatisfied that the plaintiff may recover ei- 
ther the whole, or LEss, than he has laid. And there- 
fore this verdict ought, in my opinion, to ftand.. In an 
ejeltment for more, the plaintiff may recover leſs : it is every 
day's practiſe. 3D | | 


Mir. Juſt. Dxxisox concurred j and thought it a very plain 


caſe, It is an aCtion fer damages for the loſs of the ſhip. 
Now, in an action for damages, the plaintiff is to recover his 


damages, according to his proof, pro tanto : but he is not, in 


an action for damages, obliged to prove all that he has al- 
ledged. If it had been an action of covenant for pulling 
down a houſe, would not the plaintiff be intitled to recover 
damages for pulling down half the houſe, provided he had 
proved that the deferidant did it? this is ne variance of the 
evidence from the declaration: the evidence tends, in a cer- 
tain degree, to the proof of what is alledged in the declara- 
tion. It is not neceſſary to lay two counts in ſuch a decla- 
ration as this. | V1 


Mr. Juſt. FosrER concurred 
« yerdict ought to ſtand.” 


Mr. Juſt. Wit.MoT alſo concurred. He ſaid that in ac- 
tions for damages, the plaintiff m_ recover for all, or for 
any part the damages are ſeverable, and may be given 
pro tanto, Here damages are laid for a tt loſs z which is 
only the meaſure of the damages : and the plaintiff proves a 
partial loſs ; which only affects the meaſure of the damages, 
but is 7. variance from the allegations contained in the 
declaration. "3 | 
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1760. 


——ů—— 
Garvines for any more loſs than he was able 


v. Croas- 
DALE» 


Saturday, 26th 
January 1760, 


* (but 


not for car- 


riages, or for 
horſe people) 
through Rich- 


mond gate, 
and through 
Eaſt-Sheen 
rate, acroſs 
ichmond 
Park, eſta- 
bliſhed. 
On x3th 
November, 
1784. 


+ On 28th 
May 1756. 


] At Lent 
aſſizes 1758. 


A tie eee. 
plaintiff could not even in that 


LOI 6 drink yr 
able to — 1 [ — 

under the writ of, 
inquiry of n. 


And as to the defendant's not ho falficient notice; 


that he ſhould come prepared to defend againſt a partial loſs 
I think he har ſufficient notice to come thus prepared : for 
he ought to come prepared to prove « That ao damage at 
« all happened.” If any at all happened, TING 
pro tanto, if it be proved. 


Per Cur. apts a | 
Let the bees be delivered to the PLAINTIFF, 


Rex wer Benjamin Burgeſs, | 


A Trial at Bar. 


JNPICTMENT foi a nuiſance, in obſtruRing : an ancient 
and common highway leading from Richmond through 
and over Richmond Hill, and from thence through and over 
Richmond New Park, to Coomb-Neville, for all the King's 
ſubjects, with their Hoksks, to go, return, paſs, and RIDE 
at their free will and pleaſure. 


Note— 
The * former trial at bis was for obſtructing an ancient 
and common highway for carriages, horſemen, an 
t-paſſengers : + which was laid JOINTLY, VIZ. as a com- 
mon highway for al theſe. 


In indictment was afterwards found for obſtruQing a 
foot-way : which was not defended ; (being + given up 
by the Attorney General, now Ld. Mansfield. * 


Theſe two laſt mentioned indictments (as well as the pre- 
| ſent one) related to Richmond Hill gate. 


| Another indictment was afterwards found againſt Martha 
Gray keeper of the Eafi-Sheen gate; and was tried. 


That ſecond trial (which was at King ſton aſſizes before || Mr. 
Juſt. FosTER) was for a FooT-way only, through the park, 
a: Egft-Sheen gate: and the gate-keeper was convicted. 


This was for a HORSE-way only ; and the way was de- 


ſcribed to lead through Richmond gate. 
13 Upon 


= ge mw, 


E Ys OO en WEITITR 


Hilary Term 3j Ben. 2. 
Upon the firſt trial, it ſeemed clear beyond all —— 


of doubt, (ant {9-the attorney general now Agel 
60 « Th there was an indiſputable right for roor-paſſen- Nax 
„ and chat chere hid always. been Jadders" it pertain Dose. 
« ME, s:“ but the right of paſſing and repaſſing CAR=. 
| KIAGES or on HORSE-back;” was very weakly ſupported at that 
time, and moſt ſtrongly contradicted * great oyer- balance 
of more rey evidence, 


Upon the pref HER trial, «a pretence of [3 2860 us une 
Hoksk-way was ſo ill ſupported by. evidence on the part of 
the proſecutors and ſo clearly ſhewn to be ill founded and 
imaginary, by the ſtrongeſt evidence on the other ſide, (which 
fully prove we That 50, 60, 7d years ago, there were locks 
upon alkth gates ; that ng perſons could paſs c on horſe- 

« back or wi wheeled . wvithout keys, qr bermiſſion 

« of the ranger or his ſuhſtitutes ; and that there, had al- | 
« ways been a. fence month, during which. ſeaſon no one at 
« all could even make uſe of the keys which the ranger 


« had given them; t6"be' uſed" ät all other times but tfRRBRt 
« month 35 that the Court? and jury, and audience adde | 
alſo the profcntor's own * were per pin that — 1 3 N 
roſecutors, ailed in their Fane + 5 accordingly, the 3s 
, themſe ves lee voluntari y. aud without | ing alked _- 2 [| | 
their ſentiments, „ That t ey were quite —— ed with te 0 i 
« evidence which! had been"aready bir FRG mY f „ Hl 
« the'defenilant,” bob e e th 
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" Whercypori the the defendant's . ,counſel Fes My meter 5 „ e 
here; akhough they had, 45 more witneſſes ſtill remaining ang 
un- examined; and it was thought needleſs for them to um 
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up. their evi ORFs * a bed any . "thing, MATE er 98 {ive 19 
The j jury, POR widow bern 25 rema; i or wo 
ply, or [| pming up t ce at d without. going 


from the har, or lan 5 eaſt, doubt 9 or. 'heſitatjop,” „ 
N tert e the DEFENDANT, 


1: +414 S643 1 ö alia DID. 77 eln 15 16't DJ 
N. B. S0 the tri at Surry - iſſitewi for Oy 
ſance in Zandt d, : the hi-way, 'whereof the then 


defendant Martha Gray, gate-kegper at Zaſt-Sheen gate, 
- was convicted as aforelai * SO Mient. 17985 
ä e at thoſe gatss t to, Te iy 9 f 
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mn, dent verſe [Inhabitants of Hitehan, 
* | 5 | * IF «I TRE, 1 
| January-1760- — : js Caxe abridged, in the. Ta E; and at large, U 


2 rto Edition of my SETTLEMENT Sans. Bae 439, 
g. nüt de wu 1 ett nic 10 405 


F 13 17 
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1 fs eee 96. 


Friday, eſt Strong, Clerk, _ ver}. Teaty, 1 Leſſee of t Mer- 


Februar 
1760. - 1 — 214 e 0 | vyn et al. K 


on 


ung The fix leſſors of tlie Wade in Irtdand; were Merv 

g, Arthur Mervy > Henity Carey, Wt Mey Har- 

man, e Trome, ' or oel, and Anne Mervyn: but 
15 rte of che ſix Jemiiſes, viz, Thoſe of Weſley Har- 
K 'of Eleanor Irvine, ad of Anne Merv yr, (who 

* ball daim by virtue of che deviſes to the 1 Ve 
i, ters, were material. 


(ir Black, PPS x Was a writ of errors, rough upon, 2 
ep. 200. 

8. C.) plaintiff in.cjement. % Tas nr 
Words may be . 

ſupplied to re- he ejectment Was brought for tands nt the e of 


a 


rain the 2 Tires ind upon the trial,” a ſpecial yerdiet x was found. 


lit 
deyiſe Uo as der lick firſt f ies along. pedigree,of the family 
as to except a of the To e 1; and alfo feveral deeds, not nec 


Fer Parra. notice of, (as no e at all ariſes s upon . 


= 8 of 
the teſtator can Then it finds, that Alt Mervyn his ſon, 
Mn — 4 on the m riage of 9 Henry E 5 2 fm NTich- 
parts of the zurn, execute deeds of leaſe and ll reien ated the 21ſt 
vill, and 22d of December 17113 and that, in purfuance rind 
a fine was levied, and a recovery ſuffered, whereb 
manor of Arleftown in T. yrone, (of whic the prem 1 
queſtion are art,) was ſettled, in ſtrict emen on he 
| aid Anlie- (ehe father) for life; then on 5 faid eary 
| ſon) for fe; then on de firff and oiter ſons of Heury, 
and the ice of hat marriage, (in common form, ) with 
feveral terms, powers, and proviſoes; with the REVERSION 
IN FRE to the {aid Avdl/ey the father,” Nee took 
effect: but there Was no ue of it.) Jie ut 5. 


That ade] Mcvys had ide, befides tt bn: Her tis 
| ot, ſon, thite other ſo ud, viz. Audley, Me | 
us ; * aid four ln hits” VIE. 1 who, 1555 "i Fakes | 
Peres rei Ta "Wenzwor! „ ee 


of che le of hy plagt | 
with Chriffiþher Irwin, a} been Aang f year 
(one of the leſſors of the plaintiff, who married Mervyn, 


| ein Richardſon, long Gace dead,) aud Jans... 


13 


( 


_ .» Hllaty:Term-33 Geol b. 


Phat the ſaid: Audlley nbe elder, being Teiſed Ag the law re- 


quires, of the {aid lands and tenements, on the 15 th 6 June 
171%, duly made and publiſhed his laſt ici and igfamem, in 87 
_ vriting3 whereby, after reciting „ that he was deſſrous to Cle 


rz 


1760. 


R ON G, 4 


rk, v. 


te make the beſt proviſion in his power, for the ſupport of Tzarr, 


n his children and the peace and ſettlement of his family,“ 
he deviſed as follows, vis. And as to the WORLDLY ESTATE 
Wͤherewith it hath pleaſed God to bleſs me, I give and be- 
queath the saMr in manner following. I give and'bequeath 
to my deatly beloved wife Olivia, to her proper uſe and be- 
nefit, all my plate, and houſhold goods, and furniture of what 
kind ſoever, and alſo my coach and horſes and their harneſſes, 
and three ſaddle horſes.” I alſo conſtitute and appoint” my 
ſaid dear wife ſole executrix of this my laſt will and teſta- 


ment; and do give and bequeath unto her all the feſt and 


reſidue of my perſonal eſtate of what kind ſoever. And I 
do hereby will and require my ſaid executrix, as ſoon as ſhe 
cConveniently can, after my death, to ſell all the eſt of my 
horſes, and all my ſtock of cattle; and to apply the money 
ariſing by ſuch ſale, and all ſuch debts as are or ſhall at the 
time of my death be due to me, (particularly the ſum of 
11004, due to me by judgment affecting the eſtate of Richard 
late Earl of Bellamont, the ſum of 10007. due to me by my 

and a debt of 100 h br 1200 J. due to 
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after his death, to the uſe of his firſt and every other ſon and 


0 Sung his NatURAL LiFE;. and from and after his death, to 
S 


time of my fon 3 whereby the eſtate ſettled upon my ſon 
is marriage, ſhall deſcend, come, or remain 


| ſuch-intereſt and eſtate as is herein before to him deviſed for 
want of iſſue male of my faid ſon Famer. 


EE + 


* 


ſhall have power to commit waſte; as alſo to ſettle a = 
on any woman he ſhall marry, in proportion to her fortune; 
and likewiſe to make leaſes for one, two, or three lives, or 21 
years, at the higheſt rent that cau be had from a ſolvent _— 


abc: od a 2-7 ² V.. 
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And wheteaty/ by the ſettlement made upon che marriage”, 
of my ſon Henry, I have power to charge the eſtate ſettlead 


* 


my younger children, I do hereby will and dire 


2500 J. for the uſe of my younger children, an 4 to apply 
the intereſt thereof to their education and maintenance, in 


ſuch manner as ſhe ſhall think fit, and to diſpoſe of the ſur- 


plus thereof, in manner following, that is to ſay, to my ſons 
James and Theophilus,- and my daughters Eleanor, Anne, and 
ane, the ſum of 500 J. each, at ſuch time as he or ſhe ſhall: 
marry or attain the age of 21 years, (which ſhall firſt hap» 
pen: ) and in caſe any of my faid ſons or daughters ſhalt die 
unmarried, and before the age of 21 years, I will that my 
ſaid executrix ſhalt divide among the ſurvivors of my aid 
ſons James and Theophilus, and my ſaid daughters Eleanor, 


Anne, and Fane, the ſum of 500 J. deſigned for him or her 


ſo dying, in ſuch manner as the thall think fitting. 


And I alſo will and deviſe, that in caſe my ſeveral lands 


herein mentioned, or any of them, ſhall by virtue of this my 
laſt will, remain and come to my faid fon HENRT, that my 
ſaid executrix ſhall have power and authority to charge and 
incumber the /ame with any ſum not exceeding the ſum of 
5000 J. ſterling, for the uſe and advantage of ſuch of my 
daughters as ſhall be then alive and unmarried, as an ad- 
dition to their portions, © e N 


The jury find, that the ſaid Audley the elder, at the time 
of making the ſaid will, and at his death, was ſeiſed in fee, 
in poſſeſhon, of the lands deviſed by expreſs denominations 
in his faid will, as in his ſaid will; and likewiſe ſeiſed in 
fee, in poſſeſſion, at the ſame time, of the lands of Gortmore 
in the county of Tyrone, of about 200 acres; and that the 
lands in Tyrone expreſsly deviſed by the ſaid will, (including 
the value of Gortmore,) were of the yearly value of 5300 J.; 
and that the eſtate ſettled by the deed of the 22d of De- 
cember 1711, was in the year 1729 or 1721, of the yearly 
value of 1800 J. | 1 . | 


That the ſaid Audley Mervyn died on the 17th of June 
1717, ſeiſed as the law requires, of the lands and premiſes 
compriſed in the faid ſettlement of the 22d of December 17113 
of which the lands and premiſes in queſtion are part. And 
upon his the ſaid Audley the elder's death, his eldeſt ſon and 
heir at law, HenRy, became ſeiſed thereof as the law requires; 
and being ſo ſeiſed, he the faid Heury, by leafe and releaſe 
of 29th and 3oth of September 1729, in conſideration of 
1500 J. paid, granted and releaſed the premiſes in queſtion, to 

| MY JohN 


on my ſaid ſon with the ſum of 2500 J. for the {pos of 8 > 
t 8 | exe- [Clerks vv. 
cutrix, er after my death, to receive the ſaid ſum of: TIA YT. 
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* 


| 1760.1 8 his heirs and aſſigns ; which ſaid Yobn 


[0 Hat TP entered, and a the | pt ing his life, 
STRONG, + 'oth of March 17441 died ſeiſed: and on 
Clerk, ys :»/ his den. Janes STRONGY N a ſon and heir, entered 


Tara and continued che quiet re * the TART "TY 1756. 


N nho os ee 
fathers n 36 year 1720. 


James Mervyn, ſon of Audley. the hier die oy ne | 


unmarried, ien iſſue. 
Jane aten, died i in I 735, pnmarried, and without ie. 


vane Mervyn died in 15 unmarried, and 4 without 
1 


15 8 died in 17373 3 ing Weſle #2 Sau one. 
of the leſſors of the plaintiff, her eldeſt fon and heir, | 


| " Mory the wife of Henry Any died i in 47 5 — 
never had iſſue by the 124 N 2 5 N ing 


tally the younger died in 1 1746 unmarted, ak withe 
out iſſue. a 


"Henny the eld; 5 (there ah N the younger) 
died on the it of Terry 1747, having NEVER and. Me. 


Merry Archdall in the will mentioned, died i in 1727, 1 
Henry Carey farvived him and died i in September 17 $6. 


Hug 5 Mervyn, ſon of Sir Audley An died in 49074 
* the ſaĩd Arthur Mervyn, one of the leſſors of — 
plaintiff, his eldeſt fon and heir. * 


Then che eee 5450 that the leſſor of the 8 
tiff, before making the leaſes in the declaration mentioned, 
entered and were 0 
in the declaration, Oc. E 


But * upon the whole matter aforeſaid, the defends | 


ant James Strong be PI: of che e IDs a 8 —-_ 
f not, Sc. De. 


The Court of King's Bench in ia 25 judgment 
for the 1 in the e 1 N 


i - 0 


0 ti. 1 — * 1 1 AA a . yu 


eiſed, and then made the 7 7 demiſes | 


, © ws 


ww Mm vary Tx wx Ho " 
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whole efjate which depended upon the title ſet up * 1760. 9 
* 3 f the — was of very great value... 7 
"ow cauſe had depended a great many 1 my __ dern 'STRONG; © 
argued a 3 many times, in Ireland. Clerk, v. | } 
8 TgaAr Tr. | 
| The Court there held 4 That the reverſion in fer of the | 
« lands compriſed in the ſettlement of 1717, pad by the 
« quill ;> and © that the 4% were legal eſtates exeruted, | 
« ſubject to a charge for the payment of the teſtator's debts, | 
« (if any there were,) and to a power in Olivia to ſell for | 
« that purpoſe ; and were at law, though deviſed after 
« an indefinite payment of ſuch of the teſtator's debts as 
$ ſhould 1 be qifchayged by har perſonal ee ay | 


This 4 was firſt argued i in Michaelmas Term laſt, by | i, 

Mr. Perrot for the plaintiff in error, and Mr. Winn for the i 
| defendants in error; but more fully a ſecond time, on 45 | | 

day laſt, the 29th of January 1769, by Mr, Knwler for t 
plaintiff in error, and Mr, Norton for the defendants in 
error; the Court having refuſed repeated applications to put 
off the Pinner till the next term, It was w ax very 
1 „ upon the queſtion “ Whether the leſſbrs of the 

« plaintiff in the ejectment had any /-ga! eſtate the counſel 
for the defendant in the ejectment inliſting «© that Olivia 
t took the gal fee ;” which deſcended (they ſaid) to Henry 
her eldeſt ſon and Vir, and was by him conveyed to the fa- 
ther of the defendant in ejectment: or if ſhe did not, 
« that the deviſes thereof, after payment of debts GENE- 
te RALLY, were PI and too remote. * 


This point concluded tq a 97 wit at law only ; ; and to turn 
the plaintiffs round to try another kind of remedy. 


The final merits and 5 FP right depended upon the. 
CONSTRUCTION of the wiLL. 


It was adj ourned, upon the laſt argument, (for want of 
time to go J with it,) to the Friday next following. 
On which day, Mr. Knowler was begraning, to make his 
reply : but 


Lord Mans$FIELD faid, _ my not give a: 77 trouble 
of a reply. LD 


The . are _ Viz, i ( I 17 5 Whether the . on 
be ꝛuirhin the deviſe? and if it be, (2dly,) Wende it is a 
good deviſe to the leſſors of the plaintiff 


. R 4. | BEL 


— 


— A 1-57 
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1760: 47 the firſt be againſt the leſſors of the Plaintiff, the '{e. 
dond is immaterial. Upon the firſt, we are quite Clean, 
that the judgment is wrong: and therefore it is not ne- 

Clerk, v. ere 
E 


Srao ne, 


doubted of its being a tri: the diſpute was about the 


Muay Tem zg Geb 


ceſſary to give any opinion upon the other. 
Thie points of law have been argued with a great deal of 


. ſkill and learning is much, has been ſaid upon the ſubjec. 
6. i, caſe ſtands, 

it is not neceſſary for us to enter into them; and I give no 
ſort of opinion upon them. However, thus much I will 
mention, for, the ſake of thoſe who heard the argument; 


of them, very well worth attention: but as 


uiz. that this caſe is not lile the caſes that have been cited; 


and particularly not lile to that of | Bagſhaw. v. Spencer. 


That was not to the truſtees and their heirs © zo rhe uſe of 
& them, and their heirs,” (as Mr, Norton cited it:] but to 
them and their heirs and aſſigns, (“ wpon truft that they and 
&« the ſurvivors and ſurvivor of them ſhould, out of the 


« rents and profits, or by ſale or mortgage, raiſe enough to 


« pay all the teſtator's debts, & ; and after_ thoſe debts, 


* Ec, ſhould be paid, then to truſtecs for a term of 500 


« years; then to truſtees to the uſe of his nephew Thomas 
« Bagſhaw (as to one, moiety) for life without impeach- 
& ment of waſte ; remainder | to. truſtees (by name) to pre- 


tt ſerve contingent, remainders; remainder to the heirs of 
« the body of Thomas, in ſtrict ſettlement; remainder to 


« Benjamin Bag ſhaw for life; then to truſtees to preſerve. 


« contingent remainders; and after the deceaſe of Benjamin, 


« then to the heirs of his body lawfully begotten.” Great 


debts were due from the teſtator ; and money was raiſed ta 


pay them. | [EY 


Thomas Bagſhany died without ifſue : and Benjamin enter. 
ed, and ſuppoſed himſelf tenant in tail in poſſeſſion; and 
being ſo in poſſeſſion, the ſaid Besjamin Bag ſhaw ſuffered a 
common recovery ; and then deviſed to his wife. on hr; 


A bill was brought by the wife (claiming.under the reeo- 
very,) to carry the truſts into execution; and for a convey- 
ance in fee ; and there wag a decree at the rolls“ to carry 


« them into execution accordingly.” 


The litigation was between the remainder-mani, and the 


deviſee of Benjamin: and the queſtion was, „ Whether 


« Benjamin Bag ſhaw was tenant for life, or in rait?“ And 
the Maſter. of the Rolls took it to be an eſtate tail in Benja- 


win Bag ſbaw. The plaintiff claimed under the common re- 


covery ſuffered by Benjamin: the'defendants, under the will 
of Benjamin Aſbton, the original deviſor. Neither party 


eſtate 


Hilary Term 33 Geo. 2. 
tte deviſed to! Boyjamin Ber rift ane vias fhe 


ie life, or in tail.“ Viana ue 1 


But my Lord Chancellor ſtarted a 8 « en the 
« deviſe. to Benjamin. Bag ha: Was a frigſt; or whether it 
« was a uſe executed.” And if it had come out to have been 
| 2 uſe executed, then the authority in the caſe of Coulſon, v. 
Coulſon, and "the certificate given by this Court in that caſe, 
would have ſtood. in the way; and he would have ſent it 
back to be reconſidered by this Court. But if it was 2 A tru, 
then it fell under different conſiderations. 2205 


There, the truſtees and their heirs, and the ben of 
them, were directed to do three things: and what they were to 
do, was of ſuch a nature, that they muſt neceſſarily have a 
deſcendible eſtate in them, to Null the end of the truſt. 
But there aroſe a deciſive dilemma; which put an end to it's 
being a queſtion. The. plaintiff claimed undgr the common 
recovery. But the teſtator's debts were not paid at the time 
of ſuffering it. It was argued: on behalf of the. plaintiff, 
« That Benjamin Bag ſhaw took by executory deviſe after the 
ce Pere ſhould. be paid; z and that there was no danger of a 

rpetuity. » But it was allowed that there Was A legal 
ale in the truſtees, till the debts were Paid. 5 

Now, ir the legal eſtate had not taken effect in n poſſe fon \ 
in Benjamin Bagſhaw, then there was 10 good tenant to the 
precipe. But if it was an equitable eſtate, then an equitable 
tenant to the precipe would have done. Therefore they were 
obliged to maintain it to be a ruff : for if they Had infiſted 
on the authority of Coulſon v. Coul Ven, Were * common 
recovery was a bad one. 


1 


Z3o that that caſe of Bag ſhaw and Spencer v Was not. "appli 
cable to the preſent caſe now before us. 


I thought it not improper to ſay thus much, as to the caſes 
that haye been cited: but I give no ſort of opinion upon the 
freſent caſe, as to this point. It might be worth eee 
too, „ Whether this be not a double contingency” 
“ there ſhould be debts, then my wife to have the eſtate for 
© payment of them: F no debts, then, thoſe in remainder to 
& take.” However, here it _m not Ro that thers' "were 
any debts, + 10. m1 % phe 500 


As to the nice points of law, and the Rhein o* the remedy 
—it is not neceſſary to give any opinion, if che e 3 
NO Fundamental right to recover. e 


Now, as to the fundamental right of the Plaintif, the * 
bs thortly this— 
His 


| oi 
e 


STRONGs 7 *Q 
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His-Lordibip then —— ſtated-the! facts footed by 


the ſpecial verdict, and — the fettlement i oh 


* December 17113 the circumſtances of the family; the 


pus | will; and the general clauſe on which the queſtion | 


ariſes : and then proceeded, to the effect e 


Abe queſtion i 1s, « Whether, by this ſweeping reſi d 
ce clauſe the teſtator intended to deviſe the RE VERSION of the 
<< eſtate ſettled on the marriage of his eldeſt ſon Henry, with 
1 Mary Tichburn by the e of December 171172* 


The generality of ide expreſſion, « And alſo ALL, other the 
60 ad tenements and HEREDETAMENTS in the ſaid counties 
ce of Ty rone and "Meath, or either of them, whereof I am 
cc ſeiſed'i in fee ſimple, or of which any other perſon is ſeiſec 
« in truſt for me; tagether with their and every of their 
« appurtenances 3” F unreſtrained and unqualified by other 
words, | would carry ALL the teſtator's eſtate in e 

reverſion, or remainder. = 


But theſe general words may, by other. words. 11 4 
ſions in the will, be refrained to any or either of theſe: and 
it is the ſame thing whether it be directly tit or 
clearly and. plainly to be collected from the will. 


New here are Alain * Mont i in this will, which A Gulls 
ſufficient to ſhew, that the teſtator did NOT intend to — 4 
the revenſon of this ſettled eſtate. One inſtance is, the 
clauſe..*« that if Henry: and Audley ſnould both of them die 


« without iſſue male in the life-time of James, then Jamet 


cc. ſhould not take any intereſt or eſtate in the lands and te- 
cc nements therein before deviſed to him; but that the ne 
& ſhould * and go over to Theqphilus.” 


r part of this clauſe is inconſiſtent with any fuppol 
tion that he meant to devife the REVERSION of the lands 


fettlement. And there is another clauſe which- — 


the ſame intention: vis. „ That if all or any of his lands 


c. ſhould; by virtue of his toill, remain and come to his fon 


od Henvy, : that — his executrix ſhould have power and 
& authority to charge and incumber the /ame with any ſum 
ct not exceeding the ſum of 5000/7.” So that he- ſuppoſed 

For, mentioned in and deviſed by his will migbt come 
| 15 But the reverfon of the ſettled eſtate after zhe 
| ducth 0 0 Henry never could come to Henry. From whence it 


follows, that the aer did not 1g this reverſion to be 


included in his will. 


5 


reer 3 


_ And there are pawers given by this will, (to which ever F 
60 — — led — eſtate or uſe for life in the 1760. 
& ſaid lands, to commit waſte, to ſettle jointures, and to STRGNG," 
«make leaſes :? which powers are, in their nature, appli- Clerk, ,v, 
cable to po, and not to E, n; and are referred, by TeaTT. + - 
che expreſs words of the willy. (viz. “ in the ſaid lands,”) 
to /ands only, as what he meant to deviſe, And they could 
for he had them before, and did not want any further autho- 
Huy had had no iſſue male by his firſt wife Mary 
Tichburn; and had had iflue by a ſecond wife; the _ by the 
ad awife could never have taken wt ts, ugh he 
y 
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would — been grandſon of the teſtator b eldeſt ſon, 
and heir of the family: ſo that the heir of the family would 
have ſtood totally diſinherited. And yet the reaſon why 
Henry and his iſſue were by this will poſtponed to the younger 
brothers, appears plainly to be, . becauſe they were much 
5 letter provided for; and the teſtator underſtood and ſups 
poſed that the lands were ſo ſettled, that xc x the iſſue male 
of Henry ſhould have the eſtate, in their turns. Fig 
Suppoſe Henry, and Audley the younger, both dead with- 
out iflue. male; then * muſt, — the conſtruction of 
the reverfon's: paſſer e will, forfeit thing; not 
only 9 l — alſo the lands — þ a ſo 
would not have a farthing; but the whole eſtate muſt go 
over and paſs by him. For the reverfon+ of the ſettled lan 
being in fuch caſe fallen in, by the death of Heavy with 
iſſue of his firſt marriage, the whole ſertled eflate myſt go over 
to Theophilus under ſuch a conffruftion of the will, and by the 
—_ words of it, he could take no intereſt in any of the 
refs * 4 F a 2 ; ; } 


IF the queſtion had arifen between the iſſue male of Henry; 
which he might have happened to have by a ſecond wife; 
could it poſſibly be imagined to have been intended by the 
teſtator, that in ſuch a cafe, Henry's ſons by a ſecond wife 
ſhould be da, diſinberited? And yet they mi have been 
ſo, if the reverſion of the ſettled: eſtate paſſed by this deviſe. 
If Audley had died without ifſue male, whilſt there were 
ſons or male defcendants of Henry by a ſccond marriage, in 
being; can it be imagined that the teſtator ever intended 
that James and his iſſue male — 2 eſtate, 
in excluſion. of the e branch 0 family? And yet he 
20, * . der Henry's death without iflue 7 his 
brit marriage, if the REVERSION of it paſſed by the will. ©. 


Or 
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Or if chere had been no iſſue at all pf either 4} 
N dan it be e r n eee ke 


1 of: - . 


1 FP . 


— conſteie it uf z in >the: * manner; as if þ mk hae 
left children hy a /econd c 3 or _ nes erg ved. 
fallen i in to Juan: rr. 


46 is alles that the teſtator 4 vor e to „ deviſe the 
REVERSION of the lands compriſed in the ſettlement made 


upon the marriage of Henry. Probably, he himſelf, or the 


perſon who drew his will, did not imagine that he had any 


intereſt in or | power over thoſe sETTLED lands. But it is 


plain, at leaſt, that he meant and had then in cumemplation, 


oN x the lands whergof he was ſeiſed 1 in fee in 3 


He deſeribed ſeveral na e and Gaben; Ker: welb 
as he then could : but as he. could nat be minute and particular 
in ſuch deſcription, it was thought proper to add general 
words, The lands he meant to deviſe, were either in the 
county of Tyrone, or of Meath ; hut, it being then uncer- 


tain to him, in which county they: Jays! he ſays, 4c in them 


« or either of them?“ but ſtill, the whole deſcription is 
local and locality has been conſtrued to- mean land only. 
Here the deſcription is tied up to lande the former part 
of the deviſe ſpecifies them particularly by name; and the 
general ſweeping words are only deſcriptive of lands ; cc all 
other the lands, tenements, and hereditaments in the 


«. ſaid counties, c. If it had been intended to have car- 


ried eftates, the drawer of the will would have added, . And 
e all his eftates whereof he or any: perſon in truſt for him, 
« were ſeiſed in fee, in poſſeſſion, remainder, or reverſion;” 
that i is, he would have thrown. in a ſweeping clauſe, to carry 
n in the lands, as well as the lands themſelvr 


An annuity is given to | Olivia, payable out of the foid 
lands deviſed : and there are powers given to whicheyer ob 
his ſons ſhould he ſeiſed of an eſtate or uſe for life in tho 


faid-langs, to commit waſte, ſettle  jointures, and to make * 


leaſes; which powers (as 1 before GIN . e 
to poſſeſſions, only. | 
But 


* . 3 . * 
* PU. a * —_— 
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But theſe minute and eritical obſervations ſerre only to 1760. 
weaken the argument: ſince there are, in this will, cent 5 
GENERAL wordt, which expreſsly and clearly ſhew that the STRONG, re: 
teſtator had no intention to include the reverſion of the Clerk, v 
ſettled eſtate in his will, as much as if he had uſed particular Trarr. 74 
words and expreſſions'to declare it ee . 

In the! caſe of Corjton . Hillier, the ter omteten td 

add the words, „if he ſhall ſo long live,” to the eſtate 

which he gave to his ſon for 99 years t and yet Lord Hard- 

avicke — wee _ it _ _ not an abſolute term 

of ninety-nine ut an eſtate for 99 years qualified 

that reſtriction, sc if he ſhould fo long live”. =, * 4 

eared upon the face of the will ee in Yall it's paris 
Lav” taken all together” - aeg! S142 en 


But this _— is ſtronge er; N it appears clearly upon 
the very wordt of the ww ole will taken together, that there 
can be no doubt of the teſtator's intention, „that the re- 
4 wverſon of the ſettled eſtate ſhould xo be included i in it: 
but only the lands which he had in- poſſefon.” And chis 
makes an end of the queſtion, _ the FUNDAMENTAL ME- 01 
RITS of the case, 8 | - 9 4 e e e | 


Mr. Juſt. 3 Ra been abſent Pk Ba che argu- | 
ment, 'declined giving any On but ſcemed en 
with what Lord IR faide;: 5:46 TE 


2 


Mx. Juſt. Fosrzn laid, x oy had $A 1 3 
upon the will; but Lord Mansfield had gone through it fo 
fully, that he needed only to declare: his entire concurrence 
in the ſame . 


Mr. Juſt. WI Mor alſo entincly 3 9 won- 
dered how any one could entertain any doubt about it; it 
being as clear, he ſaid, upon the aubole tenor and complexion of 
the 4, as the een expreſs wank laws ould have 

made it. iin 4 f 8 

4 0 40. mit $i Per Cur. v 1 -4q e 

in 81 | 4 13 oF 3 
NR | JupGMENT nnen. 


A writ of error was . in the Houſe of Lord: and 
their Lordſhips confined the — to ſpeak; to n con- 
$ruQion. of the will, Vgl. u 


Alter bearing that queſtion argued, Weir Lonifipe 
the opinion of the Judges; who were all unanimous, «That 
* the * was No INTENDED 40 paſs -” and therei 
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Clerk, v. Al, neither the Court, bf ws 5 1 ger the Houſe af 
Tarr. ' Lords, took into conſideration che points of law. upon which 
| the leſſors of the plaintiff, . having or not having a good 
ic legal eſtate” depended, it would have been to no purpoſe 

49 1 the noeiviungs, uſed at the bar pen e 


Note, By the Court's having refuſal 70 Es; ghd the * 
ment of this verdict, the final judgment of the Houſe 
df Lords was obtained ſo ſoon : and 4. cauſe , which 

held a great many in Jreland, went through 
the Court of King's Bench and the Houſe of Lords 
here, n the {pace of about fix months. 


| Gtoteſbury vet Smith, 


(Black. Rep. TI e @ writ of ertor 6pon 3 Fadgiichrt wy in 
4 1 8 Whitechagel ne, for the RS there: . 


1 The declaratiori ſtates that one Joſhua Redſbaes bad fued 
bail, is ille- Out a capias from the Court of Common Pleas, _ one 
gal and will "Cooper Stanton; and that a writ iflued accordingly agäinſt 
hot maintain -the ſaid Cooper Stanton, directed to the ſheriff of Mi gere, Sf. | 
an aktion. returnable, &.; and that before the return of the ſaid 
a warrant was iſſued by the ſheriff, directed to Miles Smith, 
one of his bailiffs, (the plaintiff below.) to arreſt the ſaid 


Cooper Stanton ; by virtue whereofy' tlie mn ape gt Aer way 
arreſt the faid Cooper Stanton, i 


Tuhat the ſaid Cooper Stanton being fo in s. cuſtody of the 
ſaid Miles Smith, the ſaid Stoteſbury (the now plaintiff in 
error) undertook and promiſed to Smith, ix CONSIDERATION 
that the faid Miles Smith would accept of che ſaid Stoteſbury 
and of one Antony Nippon to be and become bail for the faid 
Cooper Stanton, „that He the ſaid Storgſbury would well and 
ce faithfully pay to the ſaid Miles Smith the ſum of 6 gui- 
« neas ind a half, when and aſſoon as the ſaid Cooper Stanton 
“e ſhould pay the lum of 1 5 N to him the ſaid Statef- 
40 bury.” BY | 


Then Smith, in | Kis —— avers that 11 bk * che ſaid 
bail accordingly, for Stanton; vis. the ſaid Antony Rp 
and Stoteſbury ; and that Cooper Stanton had paid to the ſaid 


| — pre fo ſum of 15 güineas ; but that Storgſbury had 
not paid the 6 guineas ind a half to him the faid, _ 


on 1 5 hogan ſaid promiſe and undertaking. 
5 There 


Promiſe of a 


5 Elen Len 33 Ged. 2. 

here was another count in che declaration bor 99. had 

yy received 'by _ e e * the, uſe uf _ 
* 1 Dee : 
1 fron a pleaded, a Neher 5 was given 

PR = 15 and entire damages for 99s: and a 
age Ie thereupon : : and en that e thas ot 
of error was "hee 


2 


« 4 wh 3 at 2735 


Mr. Gould, ae Was ee ber the phint® 3 in error, 
objected, That the contraCt is founded upon an lage 
« conſideration + and conſequently, as the damages are entire, 
if one of the ee an dent 15 W n ale? 
Now this eahttech is in the; nature of eren Mon 40 
was a conſideration required by 8mizh for doing what the 
duty of his office obliged him to do. He was obliged to ac- 
cept bail without any reward or gratuity: and any promiſe 
eto give either, is an illegal oonfHderation, and gugh ex- 
tortion. The ate of Bricdie. x. Cage, Gro: Fac. 103. and 
Badow v. Saiter, Bir William N 65. are Bet ok, "_ 


: "= pony” wr s. Oni 2X6 1 : #: - 20 


Wherefore he prayed: 4 os jodgment might be re. 


verſed. 


- xj v3 - 7188 5 A 
4 1405 57 88 


Mr. A pins! 3 "bs the 1 in. 3 is 6 


jected that this contract was unlawful, “ becauſe the officer 
"« was to have this money ren: what it * *. Ruy 


"ety have done WER Rf 7 2 | : ; 
2 at common fo hs lifes + was idk a chit to pi 
him to bail. And the Strat. 23 H. 6. c. 10. which obliges 
him to do it upon reaſonable ſureties, is a PRIVATE at of 
arliament, and cannot be taken advantage of, without ha- 
ing particularly pleaded. In proof of which, be. cited a caſe 
which is expreſsly ſo in point; namely, Benſon v. Welly, 
2 Saumd. 154: where the Court enimouſty agreed, it to be 
2 ſettled point, “that this is à private ſtatutę, and that 
40 en not take notice of it, vuleſs AY picaded,” 
Ji ,@915, 
U heb fied wyw ont l to admit Sante to bail, ther 
chere might -be-a ſufficient reafon why Sterg/buty might baye 
an intereſt in having the cuſtody of he priſenes. In the 
caſe of Barkly and Gibbs v. Kempflow, Cro. Hliz. 123. the 
eonſideration of the defendant's Promiſe to keep 8 er, 
4 was holden a e one þ "though, it was kus 0 * 
uty. whe 
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Hilary Term 3g. Geo. 2. 
bers appear that Stote/bury was a grqher perſon 


on to 
be bail: and i, not, then the officer was liable to ſuffer for 
Körtisg- nden him; and conſequently, had reaſon to \Tequire an 


dere ay cation. 


* 
I ; 
51512. , 2 bk 


ut on 777 plen, the! NE Fleury null be . = le- 
hat, after- verdict. Battenſey s caſe in W. inch. 48. proves 
this. For, as the defendant might there haye given the un- 
lawful impriſonment in evidence, if, in fact, it had been un- 
lawful; ſo 15 
"200g | carts —_ the ria; 1 = deen o. | 


Mr. Goulds n wins 5 ie Wir i the 
officer took money for doing what was his duty : whereas 
here, it Was not his duty to take bail; at leaſt, the Court 


an xt rale _ __ ſo, En "Ty ſtatute had deen pleaded, | 


© | fri Gold in e ** . =o 


2 becauſe it e eee: e . of the ——_— 
bt 10 A 4 My 
nehb ng H. 8. c. 101 * not be aonkderey as. 4 private 
which the Court cannot take notice, af, unleſs be ke it is 
law; and the officer was obliged to let Stanton to 


dal. That act was declaratory of the W law. 1 1 T 


Mr. Aſpinal's caſes are only promiſes «« 1 en Uh ; 
this'i 18 a rrward: Which 18 extortion.” 631 S3VS's ant. 

11603 wit 39 3 b 

Lord - ee man who was a ahls * ave 
— 15 guineas to procure the bail, is injured by both theſe 
Le Ae : Ps hare A 1 "OY n 


le 


"But though both ants, are Ca faulty, in Wa delifts 
eſt conditio deſcendentis, A court juſtice ought. not to 
Telieve A plaintiff, ee a ground of an immoral , or 3 


* © 


| Where a perſon is artdied for debt; Leber the officer is 


not obliged to admit him to bail, ar all; or he is obliged to 
admit him to bail, as of duty, or he may uſe his diſcretion. 


Now, in any of theſe caſes, it is oppreſſion to take money, for 


Sing what he ought to do; even though it be the mere 


uſing his diſcretion, && whether he Wk adengt:ctany to 
bal, 3 uo 50 Woll: | UAE 31109; 1 


— 


8 5 N T9; | EE # - a | 
Therefore, it is not Wend to wehe with any quel 
dens about che Stat. of 23 H. 6. SUL 1 7 A . 


There 


here, ij the contract had been gal, they Sik 


A mak A os 
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here is no pretence for our preſuming the conſideration 


| to be legal, becauſe it is after a verdict; whatever we might 
do, in a matter that ſtood indifferent. For here it does not 
ſtand indifferent : it is fully ſtated upon the face of the de- 
claration 3 and manifeſtly appears to us to be illegal. 


Mr. Juſt. DENIsox was of the ſame opinion, „ That this 
« was an illegal confideration ;” and ſaid, he never ſaw ſuch 
a demand ſtated in a court of juſtice. The officer would 
have been liable to an attachment for this fact, if he had been 
- complained of for it. | ES 4 | 


As to the verdicb, that can never be a reaſon for preſum- 
ing the conſideration to be legal; when it is fully ſtated in 
the declaration, and appears manifeſtly to be illegal. 


As to the fatute of 23 H. 6. c. 10. it was made to prevent 
the oppreſſions of ſheriffs and bailiffs; and obliges them to let 
perſons arreſted- by them, out of priſon, upon reaſonable 
ſureties of ſufficient perſons. But at common law, the de- 
fendant was to be let to bail in ſuch an action as hig. 


However, be the bailiff's duty as it may, yet it is cer- 
tainly oppreſſive to take money for doing it. If this was to 
be permitted, it would introduce ſuch a ſcene of oppreſ- 
fon and injuſtice, as would be inſufferable. | 


Mr. Gould's caſes, cited from Cro. Fac. and Sir William 


Jenes, ſhew the caution of courts of juſtice, not to endure 
the oppreſſion of officers of juſtice : and this caſe is ten times 
worſe than the-caſe of the promiſe made by the ſpecial bai- 
lif, in Sir William Fones, 65. 


Mr. Juſt, Fos RR concurred in thinking that it would be 


a great inlet to oppreſſion, if ſuch a conſideration as this, 


thould be eſtabliſhed as legal. 


The caſe is not oppreſſive merely with reſpect to the friends 
of the perſon in cuſtody, or others indifferent to him : but, 
even an enemy to the defendant may, by theſe means, get 
him into his hands, merely in order to ſurrender him when 


= 


he is become bail for him. 


We ſhould have puniſhed this officer for ſuch a piece of 
behaviour, if a complaint had been made to us againſt 
him for it: and ſhall we help and aſſiſt him to obtain the 
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STOTESBV= 
RY v. 
SMIT Hs 


end of it, and carry it into complete execution in a court of 


juſtice? Surely not. 
| Vor, II. | 8 Mr. 
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926930 Hilary Term 33 Geo. a. 
1760. Mr. Juſt. Witxor faid he thought this to be a moſt 


# | » ſhameful and ſcandalous action. | | ID (2 + 
STOTES- lt would be a ſtrange thing, if we ſhould aſſiſt him in ing 
BURY Ve eftabliſhing a contract grounded upon a conſideration, for ; 


SMITH. hich he would have been puniſhed by this Court, if he 
had been indicted for extortion, or complained of by way 
of motion for an attachment. e 


N 


As to his not being ob/iged to admit the man to bail— The 
| 23 H. 6. c. 10. is fo far indeed a private law that it muſt be 
; PLEADED in caſes ariſing immediately and directly upon it: 
| but I will take notice zudicially, that an officer 7s obliged to 


admit a man to bail in ſuch an action as this, if good and B 
ſufficient and unexceptionable bail be offered him. It is his alle 
duty to do it. And it is the principle of the common law, 
cc that an officer ought not to take inoney for doing his duty. > 
It is his duty to take good and /ufficierit bail; though he is not xc 1 
obliged to accept in/ufficient. | 1 « ; 
But ſuch a contract as this is, upon a promiſe made to 8 
the officer by one of the bail, “that if the officer would 8 
accept of himſelf and one' Antony Rippon as bail for the = 


« man, he, in conſideration of this, would pay him fix 
te puineas and a half, when the man ſhould pay him fif- 
tc teen;” (whereby it manifeſtly appears to be agreed amongſt 
them, that Stanton was to give Stotęſbury 15 guineas to be- 


come bail for him; and Stote ury, when he ſhould receive b 
the 15 guineas, was to give the officer 6 guineas and a half 
out of it;) is grounded upon a conſideration, which is 
| manifeftly illegal. Therefore the judgment ought to be 
14 | reverled. -. | le Rl | 
1 | | Per Cur. JUDGMENT REVERSED. 
Wedneſday, Rex ver/. Inhabitants of Weyhill, : 
of 6th February - Ss : i | whey | . — T 
N 1760. See this Cask abridged in the TABLE; and at large in 
f the Quarto Edition of my SETTLEMENT CasEs, p. 491- jud 
i . | 3 1 
i 8 — — Jun 
4 | | | 15 for 
j — Sth Rex ver/. Spragg and Another. « | 
] 2760. HE defendants. had been convictED of a confpir : 
j * 6 to charge a perſon with a capital felony : and the TY 
u if defendant record of conviction had been removed up hither by cer- 2 
alt would move in Ziorari ; but not. the pERSONS of the defendants. And Mr. Ju 
4 — Judg- erj. Davy being ready on behalf of the defendants, to the 
I vition for a move in arreſt of judgment ; = C 2 
. miſdemeanor, Mr. Gould, pro Rege, objected to his going on with the fen 


h b = F 
— motion; for that the defendants ought to be PERSONALLY | 
br | | : 13 ; — PRESENT» 


— 


Hilary Term 33 Geo. 2. 
pRESENT. And he cited the caſe of Rex v. Elizabeth Nichols, 
{2 Strange 1227.) which was exactly the ſame offence as 
this; and it was agreed That after conviction, the per- 
« ſonal preſence of the defendant is neceſſary upon ſuch a 
« motion as this. | WS 

Serj. Davy, for the defendants, attempted to explain 
away this rule; and urged that the defendants were ſafe 
in cuſtody already, and therefore amenable to the juſtice 
of the Court; and offered that the defendants clerk in 


Court ſhould undertake to bring the defendants up, at the de- 
fendants own expence, in caſe the objection ſhould not prevail. 


93x 


i * 
＋ 
. 


—_— — 


Rex v. | 
SyRAGe and 
Another, 


But the ſecondary of the Crown-Office, being appealed to, 


alledged ⸗ that the rule was as Mr. Gould had aflerted.” 


The Cour held this to be a fixed and invariable rule 
of practice in this Court, © That the defendants muſt, after 
re nuiction of ſuch an offence as this, be preſent in Court, 
« if they would move in arreſt of judgment.” 5 


Serj. Davy finding the opinion of the Court and the alle- 
gation of the ſecondary of the Crown-Office to be ſo directly 
againſt him, as to the abſolute neceſſity of the perſonal pre- 
ſence of the defendants, prayed a habeas corpus to bring up 
their bodies; which was granted: and he * afterwards re- 
newed his motion, and had the defendants in Court. 


Note—This caſe of a convicT1on differs from that of a 


SPECIAL VERDICT 3 where the preſumption of inno- 
cence may be ſuppoſed to continue, and therefore the 
perſonal preſence of the defendant is wot neceſſary at 


the argument of it. | | 


Foxcroft et al', Aſſignees of William Satterthwaite, 
a Bankrupt, ver/. Devonſhire & al', 


THIS matter came before the Court, upon a motion for 
a new trial, on the ground of a miydirefion by the 
judge who tried the cauſe. | | 


It was an action upon the caſe, upon an indebitatus af- 
ſumpfit, brought by the plaintiffs againſt the defendants, 
for monies had and received by the defendants, to the uſe 
of the plaintiffs as aſſignees of the bankrupt. To which 
the defendants pleaded the general iſſue © That they did not 
« undertake, c. and iſſue was joined thereon. 


The cauſe was tried at the Lancafter aſſizes, before Mr. 
Juſtice Noel. A verdict was found for the plaintiffs; and 
the judge declared himſelf ſatigied with the verdict. 


It was admitted at the trial, on the part of the de- 
kendants, “ That . was a trader: the debt 2 
. J 2 N | | 


v. poſt. pa. 


993. 


Monday, 11 th 
February 


1760. 


(1 Black. Rep. 
193. S. P.) 


Payment of 
bills to ſupport 
the credit of 

a declinin 
trader, without 
notice of any 
act of bank - 
ruptcy, not 


fraudulent, , 
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the petitioning creditor was alſo admitted; and ſo "TTY 


the commiſſion and the aſſignment. But they diſputed the 


aft of bankruptcy ſuppoled to have been committed by 


Satterthwaite. 


The action was brought for money ariſing "RM the ſale of 
goods conſigned by Satterthwaize to the defendants as rac. 
ToRs for him, (which they had long been,) and ſold by them 


as ſuch; which money was admitted to be in the hands of 


the defendants, and amounted to 5314 J. 17 4. 91 d. 


The defendants, on the other hand, had paid ſeveral ſums 
of money upon Satterthwaite's draughts, and otherwiſe, to 
his uſe and upon his account. | 3 


The plaintiffs, at the trial, proved ſome ſecret: acts of 


bankruptcy, by his being denied to his creditors about Chri/. 
mas 1751: after which, he appeared again publickly as 


uſual, till about the month of Augiſt following; (as was 


proved on the part of the defendants.) In Auguft 1752, he 
totally ſtopt payment; and thereupon the commiſhon was 


® See theſe 
Jetters verba- 
tim, poſt. pa. 
933. 939. 


taken out. "Theſe /ecret acts of bankruptcy, at * 1751, 
E 


over- reached the conſignment to the defendants, ſale, and 


the time ꝛuhen the money was advanced by them to the uſe and 
order of the bankrupt. And the counſel for the plaintiffs 


produced a ſeries of * letters from the defendants to Sat- 


terthwaite, which fully proved, as they alledged, „“ That the 
& defendants were privy 10 his inſolvency at the time when 
& they advanced the money to his uſe and order.” 


The counſel for the defendants would, at the trial, have 
entered into the two following points, viz. 1ſt, Whether the 


_ defendants were not. intitled, as FacToRs for Safterthawaite, 


to retain for the general balance of their account : 2dly, Whe- 
ther they were not within the protection of the flatute of 19 G. 
2. c. 31. {$ 1. Which, after reciting “ that bankrupts fre- 


« quently commit ſecret acts of bankruptcy unknown to their 


cc creditors and other perſons with whom, in the courſe of 
« trade, they have dealings and tranſactions; and after the 


„ committing thereof, continue to appear publicly and carry 


« on their trade and dealings, c., and after reciting 


„ that the permitting ſuch ſecret acts of bankruptcy to avoid 


« and defeat payments really and bond fide made in the caſes 
« and under the circumſtances before mentioned, where the 


. © perſons Seer N. ſame had Nor notice of, or were privy 


« 0 ſuch perſons having committed any act of bankruptcy, 


« would be a great diſcouragement to trade and commerce, 


te and a prejudice to credit in general ;” enacts that no perſon 
who ſhall be really and bond fide a creditor of any bankrupt, 


for or in reſpect of any bill or bills of exchange really and bond 


' fide drawn, negotiated, or accepted by ſuch bankrupt, p | 
7 5 | 4 


Hilary Term 33 Geo. 2. 
the uſual- and ordinary courſe of trade and dealing, ſhall be 
liable to refund or repay to the aſſignees of ſuch bankrupt's 
eſtate, -any money whic before the ſuing forth of ſuch com- 
miſſion, was really and bond fide, and in the uſual and ordinary 
courſe of trade and dealing, received by ſuch perſon of any ſuch 
bankrupt, before ſuch time as the perſon receiving the ſame 
ſhall know, underſtand, or have notice “ that he is become a 


« bankrupt, or that he is in inſolvent circumflances.” 


But the counſel for the plaintiffs objected “ That this 
« tranſaction of the defendants was FRAUDULENT ; for that 
« they plainly new, and were - apprized that Satterthæuaite 
« a inſolvent at the time when the effects came to their 


« hands.” 


The jury were of this opinion, and gave a verdict for the 
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Bankrupt, v. 
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plaintiffs, for the 2vhole money, except commiſſion and charges 


of. ſale. | 
This previous point concerning the FRAUD having been 
ſtrongly inſiſted upon by the counſel for the plaintiffs at the 
trial, the counſel for the defendants were thereby precluded 
from entering into other points which they thought to be 
material for their clients, and which they ſaid they were 
otherwiſe ready to have entered into at that time. Upon this 
precluſion, they grounded their preſent motion for a new trial: 
for they alledged that the jury had founded their verdict upon 
wrong concluſions drawn from the evidence, and upon a mi/take 
of the law ; and that the defendants had been unjuſtly pre- 
cluded from entering into the two preceding points, or any 
thing elſe that might have been material to their defence. 


And they now inſiſted, 1ſt, That the defendants had a o- 
NERAL lien, as factors, upon the bankrupt's goods conſigned 


to them; 2dly, That they were purchaſers of them for a ua- 


luable confideration, without notice that Satterthwaite was be- 
come a bankrupt or in inſolvent circumitances ; 3dly, "That 
in this action, (upon an indebitatus ee, it is not in the 
power of the aſſignees to affirm the contract in part, and 
deny it in part ; but if they rm it in part, they affirm it in 
toto. Now here, they do affirm it in part; they affirm part 
of their conduct, as fafors : therefore they can not diſaffirm 
the reſt of their conduct as Factors, E 


b . that the preſent verdict would not ſtand in their 
way; becauſe FRAUD is a concluſion of Law, from facts: and 


* 


therefore the Court, and not the jury, are the proper judges, 


e what facts do import fraud,” and “ what fats do not 


e import fraud.” And they denied that the letters or any part 
of the facts given in evidence were at all unfair: at leaſt, it 
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nees of SAT- Mr. Norton for the plaintiffs, 


Bankrupt, v. who had moved for a new trial. 
Devon- | 


SHIRE * aP. The Coukr having taken time to conſider it— 


Lord MansFiELD now delivered their reſolution. * 


This matter came before the Court, upon a motion for a 


new trial, on the ground of a miſdirection by the judge who 
tried the cauſe. 1 e 


It was an action upon the caſe, upon an indebitatus af+ 
ſumgſit, for monies had and received by the defendants, ta 


defendant pleaded the general iſſue. And the cauſe was 


It was admitted at the trial, that Sarterthawaite the bankrupt 


The action was brought for monies ariſing from the ſale 


defendants as factors for him, and ſold by them as ſuch; 


and amounted to 5314 “. 17 7. 92 d. „ 

It appeared that the defendants had paid ſeveral ſums of 
money to -Satterthwaite's uſe, upon bills drawn upon them 
by him, and otherwiſe. SO | - 


| The plaintiffs (the aſſignees under the commiſſion) proved 
ſome SECRET afts of bankruptcy to have been committed by 
Satterthwaite about Chriſtmas 1751; namely, his being de- 


* 


he ſoon appeared again publicly, 
do fo, till about the month of A 
in Auguſt 1752, he ſtopt payment: and thereupon the com- 


#/ual ; and continued to 
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miſhon was taken out. 


5 3 


receipt of the monies for which they were ſold, and likewiſe 


and order of the bankrupt, 
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1760. could never be ſaid, « that they ſupported a concluſion of 
32333 * FRAUD.” pig oe as cb. * * 4 „ W 


et al, Aſſig- | This caſe was argued on Thurſday 24th of January laſt, by 
who ſhewed cauſe againſt ſet- 

TERTH- ting aſide the verdict and granting a new trial upon payment 

WAITE, of coſts; and by Mr. Winn, e contra; for the defendants, 


the uſe of the plaintiffs as aſſignees of the bankrupt. The 
tried at Lancgſter aſſizes, before Mr. Juſt. Noel. 5 


was a trader: and the debt of the petitioning creditor, the 
commiſſion and the aſſignment were likewiſe all admitted. 


of goods which had been conſigned by the bankrupt to the 
d 


which money was admitted to be in the defendants” hands, 


nied to his creditors, On the other ſide, it was proved that 


as 
uguft following, (1752.) But 


Theſe ſecret 465. of bankruptcy committed at Chriſtmas 1751, | 
over-reached the conſignment of the goods, the ſale of them, the 


the time when the defendants advanced the monies to the uſe 


— 


Hilary Term 33 Geo. 2. 935 
It was inſiſted by the counſel for the defendants, That 1760. 
from the nature of the preſent action, an indebitatus afſumpfit,  \____ * 
the defendants being FacToRs, ought to be allowed not only Foxczorr 
for their commiſſion and all charges and expences, but alſo & al', Aſg- 
quhatever money they had paid on account of BILLS drawn upon nees of SaT- 
them by Satterthwaite ; and that the plaintiffs in this action TERTH» 


WAITE, | 
"ny only recover the EATS of the . account. . 
The counſel for the plaintiffs admitted that the defendants e mY 


were intitled to be allowed their commiſſion and all charges 
and expences, as factors; but not the bills of exchange drawn 
by Satterthwaite, which they had paid /ib/equent to the act 


" bankruptcy. 


Tas queſtion was agreed to be re/erved, (if it ſhould be ne- 
ceſſary to have recourſe to it,) as a point for the future conſi- 
deration and determination of the judge who tried the cauſe. 


But the counſel for the plaintiffs infiſted on a preliminary 
point, vis. © That the 5 — were guilty of a FRAUD, - 
« in paying theſe bills of exchange drawn upon them by the 
« bankrupt :? which preliminary point of FRAUD was ſufficient 
to deftroy any right that the detendants might otherwiſe claim 

(ſuppoſing the tranſaction had not been fraudulent, ) 20 an al- 
lewance of the money paid in diſcharge of them and, conſe- 
quently, to preclude them from entering at all into the gueſs - 
tion abovementioned. For if it ſhould be admitted on the part 
of the plaintiffs, “ that this action of indebitatus n 
« affirmed the contract,“ yet if their payment of the bills 
was fraudulent, it would at once put an end to their claim of 
an allowance of the money as fraudulenty paid. They granted 
that in caſe the defendants ſhould appear not to have been 

guilty of any fraud, but to have paid the bills fairly and ho- 
neſtly, they would then have a right to enter into the point 
reſerved (as above) for future conſideration : but they infiſted, 
that upon ſuppoſition that in a common caſe, this ſort of action 
would confirm the contract, ſo as to make the conſignment, 
fale, and payment of the bills to be conſidered as before any 
act of bankruptcy committed; and conſequently, that the 
defendants would be intitled to retain what they bad paid upon 
the bills ; (for every thing that could be alledged by the de- 
fendants, muſt, pro hac vice, be admitted, upon a previous bar 
to their going into the queſtion;) yet the bar of FRA UD would 
agſtroy any demand they could have upon that account. 


And the rraup which they charged upon the defendants _ 
was this, „ That they were eRIvY to Safterthwaite's inſol- 
© vency, at the time when they advanced the monies to diſ- 


60 charge his bills.“ 


ö 8 4 | Upon __ 


4 % Hliary Term 33 Geo 2. 
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1 760. Upon this preliminary point only, of FRAUD, it was left to 


Foxcrorer 


| mg all the evidence, they were of opinion That 
& al', Aſſig- © the tranſa 


ion was fraudulent on the part of the defend. 


TERTH-" whole money; deducting only the commiſſion due to the de- 

WAITE, fendants, and the expences of the fale of the goods. 
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& injuſtice en done to the defendants” or if it clearly 
appeared to us now, that the plaintiffs, by anther form of 
cc action, could recover all they have got by this verdict;“ we 
think the Court ought not to grant a new trial. But if in- 
| Ju ice be done to the defendants by the preſent verdict; and 
7 3 
te equal redreſs, and recover as much, by another form of 
& action; then we ought to grant a new trial. 


the plaintiffs. — | 


| Op: e e ee RY 5+ 
1ſt Collateral Iiſt, That _— the defendants were not to be allowed to 
PRs retain for the bills: becauſe (1ſt,) They were not * till 


tatus afſumpfit only admits the ſale of the goods, and no- 
thing elſe but the agency of the defendants in that fingle 
reſpect ; and (3dly,) If it admitted every thing, fo as to put 


have been, had He brought this action, yet a factor has 10 
to his cmmiſſion and expences about the particular goods.) 


Theſe points have not been at all conſidered in this action: 
and therefore it is enough if they are doub;ful. They went 
off, upon the preliminary queſtion of the fraud being taken 

up and purſued; and were never afterwards taken into any 
further conſideration at the trial. 3 25 


We are not clear that this action of indebitatus An 
does not affirm the power of the bankrupt and the contract, 
throughout the hole tranſaction. Where ſuch an action is 
brought by aſſignees of a bankrupt's effects againſt a vendee 
of goods, it affirms the ſale, and alſo the payment to the bank- 
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mits the conſequence of the defendants being factors; and al- 
lows a lien for commiſſion and expences. LOU ADE Bike 5 


—— ov We _ 
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EW i, ke Jury: and upon this point only, they found their verdict. 
Upon hea 


nees of SaT- ©& ants ” and they gave a verdict for the plaintiffs for the 


Tuoven the ground of the verdict ſhould be wrong, yet 


» 


it be not certain and clear “ that the plaintiffs might have 


Ne points have been argued, and urged oh the part "Fx 


after an act of bankruptcy ; (2dly,) This action (of indebi- 


the aſſignees in the very condition the bankrupt would 


V. ante 494+ lien for items of a general account, (his lien being confined 


rupt of any part of the price. It is agreed here, that it ad- 


« That a fatter has alſo a lien upon goods conſigned, i 
& (hilt they remain in poſſeſſion, ] tor items of a general ac- 


Hilary Term 33 Geo. 2. 
t count with his principal,” has been + ſolemnly deter- 
mined. However, the preſent caſe differs from the caſe of 
Trutzer v. Wilcocks, where it was ſo determined. For there 
the factor reniained in poſſeſion of the goods : but here the 
| have been ſold, and turned into money. In ſucb a caſe, 
there never was a doubt but that mutual items of account 


might be ſet off : the demand and recovery can only be for WAIT /, 
| — N — it is impoſſible to ſay that the queſ- Baokrupt, v. 
tion the defendants would have made upon this point, had Jian: 4 
they been permitted, may not be very material. And if it 1 0 8 * 
gur have been material to their defence, they have a right 4 CO | 
to have it tried and conſidered | Wilcocks. | 
-2dly, Another matter gone into at the trial, and urged by 2d Collateral 


the counſel for the plaintiffs, was, „That in an ac of 


« TROVER, the plaintiffs might certainly recover the value 


« of the goods, without making any allowance.” | 

Mr. Wynn conviticed me, that it would depend upon a 
variety of circumſtances, 2 of which he offered to lay 
before us by affidavit,) which were not gone into at the 
trial, becauſe the counſel for the defendants were ſtopped 
and cut ſhort, by the preliminary bar of the fraud, which 
was alone ſufficient to invalidate their claims as upon a fair 
tranſaction. | 3 i as Be oh 8 


T do not chooſe to fay more particularly what may poſſi- 
bly aſſiſt the — in an Action 2 ; —— 1 
would not prejudice the matter: it is enough to ſay, © It 
« does not ſufficiently appear to us, that they could make 
* 0 defence to an action of trover.” _ | 

This makes it neceſſary to examine the GROUND of the ver- 
a which proceeded from the direction given. 


1 will admit © that the evidence proved the fact, and 
every concluſion deducible from it;“ but I cannot think 
that the fact ſo proved, or concluſion ſo drawn, amounts to 
that offence which the law calls Tx AUD, to avoid the debt. 
And in examining- this matter, we muſt remember, that 
pro hac vice, the whole tranſaction is admitted to be before 
any act of bankruptcy. | 


Mr. Norton rightly ſaid, „That fraud is ſometimes mere 
matter of fact; and ſometimes, the concluſion of law 
4 from facts.“ r „ a 


| 80 is high treaſon. Levying war is mere matter of fact: 
compaſſing the death of the king is a legal coneluſion from 
facls. So it is almoſt as to every other offence. 


Fraud 


1760. 
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2 policy of inſurance, for inſtance,) upon what the ſaid: 
Foxcroyr or did: or it may be, and often is, a queſtion of — ons 
&-al', Aſſig- 1 N 5 33 A 3 E 3 | 

nees of GA. Suppoſe a creditor, Eowing a trader likely to break, com. 

zur -  ceals it from the knowledge of other creditors, till he gets 
warn, even by threats of legal proceſs, payment of his debt before 

Bankrupt, v. any direct act of bankruptcy; and the aſlignees ſhould inſiſt 

Divon-: this was a fraud, and that he ſhould refund: this is a matter 


burnt lee. of low ; and the law would fay **that this was nat fraudulent. 


Suppoſe a man bond ſide, lends money to a trader upon a 
— after an act of bankruptc * notice 3 
then, knowing of the commiſſion of tcy and aſſign- 
ment, gets in an old term, even for little or no conſidera. 
tion; and the aſſignees ras he ejectment; and it becomes 
2 queſtion © whether this be a fraud, or not; this is a 
matter of {aw ; and the law will ſay © it is na fraud; for 
the mortgagee had a right to do this. 5 


| The evidence of fraud in hi caſe, ag ſtated by the report, 
are the following letters The firſt is dated Brifol, 5th . 


William Sattertbæuaite. We wiſh you had been open, and 
& told us in time how your affairs ſtood It appears to us very 

ec evidently, you have riſqued your reputation and credit on 
te the faith of thoſe S. Do but confider where you muſt | 
«© have been in point of reputation, had we done other. 

„ wiſe than we did—lIt is now over; and we will not do 
« any thing that ſhould leflen your credit—therefore ſhip not 
« an ounce of goods more, till your affairs are ſettled.” 


The next letter is dated Briſtol, 15th May 1752, ſigned 
« Devonſhire and Reeve,” and directed to William Satterth-. 
white merchant in Briſſel; and contains the following paſo 
ſage . We can not help being unegſy to think you have 
« drawn on us again for 1204, Really you will make us let 
«« your bills go back proteſted, in ſpight of our inclinations. 
« We will pay this; but take notice — don't draw another? 
« We friendly hint it. | „ 


1 The next letter is dated 25th June 1752, figned and di- 
1 rected as aboye; and is thus William Satterihtvaite, 
bey were « * efteemed friend We really fear theſe proceedings will 
= Quakers, « greatly hurt your credit in the eyes of every judicious per- 
« ſon: it is very natural to think that will be the conſe- 
« quence. For our part, we would make, a thouſand: ſhifts, 
« rather than trifle with our reputation, as you do with 
« yours—it is a matter well worth your ſerious conſideration.” . 


3 


SN. 
1 


1760, Fraud often is mere fa ; as when it depends (as on a, 


May 1752, ſigned * Deven/bire and Reeve,” and directed ta 


a 1 a 1 1 — 1 * ” SI 4s 
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&« P. $. Tncloſed' we return you Liehenrood's draft 150 l. 
« which, with one ſhilling poſtage, place to our credit. This 
« js ſuch a thing we never did before, nor ever will again.“ Foxcxoyy - 


« to us gives more uneaſineſs than all the profits of a years 

tc trade will do WW: = 5 1 9 HY 
The next letter is dated 14th :Zuly the ſame year, and ſigned 

as before; and is as follows“ Wilkam Satterthwaite, © 

« eſteemed friend, ſo much for your affairs in and under our 

te care; which ſhall be managed with all care and frugality. 


e But what next we ſay, appears to us in a very odd light== 
« For Edward Wilcox has been with us, and ſays you have 
c made. over our goods on the Sarah and Martha. If true, 
“ gives us ſuch ideas that we dare not put pen to paper to ſay 
&« our ſentiments. If you ſend us any more bills—if ever 
« we do return a bill, we will return your . | | 


The next letter is the 28th July the ſame year, ſigned as 
before, and is as follows “ William Satterthwaite,—The 
« Sarah and Martha, your 3ths. The Carolina, how much? 
« Tell us: for you mu * us by a bill 25 ſale of euch, —that 
« 1s, your parts unleſs you ſend here ſome ſecurity.— Say, 
« your father 1% -join in a bond, or ſome good man, 
« Claimants will be made upon us, for their proportions o 
« cargoes we have ſold ; as Touchetts did of the rice, We 
« are willing to ſtand by you as far as we can with pru- 
© dence: but an undoubted counter-ſecurity wwe: muſt have— 
« We dread the conſequences of theſe repeated ſtrokes—We 
« very much ſuſpeft you have not the money—we muſt have 
« your affairs cleared up. Whatever you are, we are almoſt 
« broken-htarted to ſee how you are going on, and have of 
« late. And what will be the cen if you are 
« worth 3000 /. ? We know, and have ſeen the conſequence 
« elſewhere,” 5 | | 


Some 


60. - Some vague ſuſpicion beſide have been; mentioned at the 
We bar, by the counſel for the plaintiffs : as that they were all 


Foxckorr of them Quakers, and endeayouring to play into each ↄther's 


& al, Afﬀig- hands, to the ay rr of Satterthwaite's other creditors ; 
nees of SAT- that Satterthwaite had broke before; that all the bills were 
Tür- after May; (which the other fide denies.) 8 


WAITE, 


Baokrupt, v. But a8 1 proceed upon a/lowing the evidence to prove the 


Devon- concluſions contended for, it is only neceſſary to examine 


ze & a what thoſe gonclufrons are. The report ſays, that © a falſe. 
| ec credit was given the bankrupt ;” f. e. he would have broke 
openly, unleſs they had lent him 2 counſel for 

the aim money to keep 

him from failing, till his ſhips and goods * come home, 
he bankrupt's o- n 

hands; whereas if a commiſſion had iſſued before that time, 


plaintiffs ſay, the defendants lent 
conſigned to themſelves, or even to the 


the gg nest would have had them. 


It Vas left to the jury, that if they believed from the evi. 
dence, that the defendants Ine or under/tood the bankrupt's 
circumſtances to be inſolvent at the time they paid his bills; 


they might find againſt them, upon the ground of FRAUD. 
And they found in the affirmative, Ne 17 
Had the queſtion turned upon the validity of a payment 

ov. 5 1. made after an act of bankruptcy committed, within the * act 
| of 19 


terms of that act. But, as the queſtion was, © Whether, 


«ſuppoſing: the whole tranſaction before any act of .bank- 


cc ruptcy committed, the defendants were to be excluded 
« from claiming ſatisfaction for the money. they had ad- 
ec yanced upon Satterthwaite's bills, by reaſon of their fraud in 
- « advancing it; —we are all of opinion “ that the direc- 
cc gion was a MISTAKE.” e 85 
It is no fraud for a factor, knowing the circumſtances of 
his principal to be deſperate, and believing that he muſt 
break unleſs he can procure credit, to advance money upon 
his bills, to /ave him from an immediate failure. On the con- 
trary, it is an honourable, friendly, and generqus act. No 
prejudice can ariſe but to the lender himſelf, He may loſe 
the whole, or the greateſt part of the money ſo advanced: 
but the principal's eſtate, if he breaks, is by ſo much a 
ainer ; or ſome particular creditors, to whom this money has 
tak paid, are gainers, ¶ by this aſſiſtance, the principal 
has the good luck to fand his ground, he and all his credi- 


tors are benefited : but none of his creditors can ſuffer by 


the advancement of money to their debtor. Many bene- 
ficial inſtances of this kind have ſaved the moſt conſider- 
able houſes from ruin. | 


K & we ww = © v © 


7. 2. c. 32. (which was one of the points made at the 
trial,) the direction would have been quite agreeable to the 


I 


Hilary Term 33 Geo. 2. 


the factor truſts that effects of his principal will come 


over from abroad conſigned to him, by which means he may 
acquire a lien upon them for his reimburſement, the factor's 
conduct is a little more prudefit: but till it is free from all 
colour of fraud. It is the uſual method of dealing between 
principals and factors in good credit; the latter advance mo- 
ney upon the faith of conſignments: but when a factor, 
knowing his principal to be in great diftreſs, and in immediate 
danger of failing, advances money upon the faith © that 
« effects beyond ſea ⁊uill come over conſigned to him,” 
he acts meritoriouſly. er ; 
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Foxc aof rtr 
& al', Afſig- 


nees of SAT. 


TERTH- 

WAITE, | 
Bankrupt, v. 
Devon- | 
SHIRE-& al*. 


The richeſt man in trade may be ruined, while his effects 


are abroad, and not in his own power to anſwer immediate 
demands upon him; (which was the caſe of the Woodwards, 
who could not ſave themſelves from failing, though they had 
| ſufficient to pay 30 J. in the pound.) But the factor may 
actually ſave him by this aſſiſtance, till they come home : 
and yet the factor himſelf runs a great riſque, and truſts 
to a precarious ſecurity. For the goods may in fact be con- 
ſigned originally to another; or the conſignment to him _ 
be coruntermanded ; they may be ſold ; they may be mortgaged, 


or burnt or loft, and never come into his poſſeſſion ſo as to 


give him any lien: and it appears by the letters that have 
been read, that in this very caſe, Satterthwaite unworthily- 
made over to other perſons part of the goods to which the 
defendants had truſted for their ſecurity. HE 


—— 


ſeas, by a trader, to any body, is good, notwithſtandin 
clauſe in * 21 Fac. I. c. 19. though poſſeſſion has not 
actually delivered: for a bill of ſale is all the poſſeſſion that 
can be delivered till the ſhip comes home. 


A mortgage of ſhips abroad, or of cargoes upon the high 
en 


There ſcarce happens a bankruptcy m which it does not 


appear that a fictitious credit has been acquired by draw- 


ing and redrawing bills of exchange, and by accepting and 


indorſing promiſſory notes: yet there never was a doubt, but 
that the perſons lending their names, by which they render 
themſelves at laſt liable, may come in as creditors. The caſe 
of a man who has actually paid his money to ſupport the 


- 


credit of another, is infinitely ſtronger than that of lending 


a name only, without advancing any money at all, 


: 


| There cannot be a greater paradox, than that a man ſhould 


de guilty of a fraud, in lending his money with no other pro- 
ſped} but the chance of being repaid it. | 


= A notion 
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M. 2749. 
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Hilary Term 33 Geo. 2. 
A notion © that lending money to traders, knowing t 
& to be in dubious, tottering, or diſtreſſed 5 
« upon mortgages or liens, is fraudulent; and conſequently 
e the contract void in caſe a bankruptcy enſues ;” would 


nees of SaT- throw all mercantile dealing into inextricable confuſion. Men 
lend their money to traders upon mortgages or conſignments 
of goods; becauſe they ſuſpect their circumſtances, and wilt 


not run the riſque of their general credit, 


Though we have all been clearly of opinion, that no 


tc concluſion attempted to be drawn from the evidence in 


& this caſe, allowing it to be true, amounted in point of 


& Jaw to the offence of fraud, and a forfeituze of the debt 
te on that account” yet I have ſo great a regard for the au- 
thority of my brother Noel, whoſe knowledge and experience 


is as great, and his opinion of as much weight, as any man's, 


both in Courts of law and equity,) that I was deſirous to talk 


the matter fully over with him; which I have done. 


He ſays, the noigt uport which the defendant's cafe is 


now put, and which was reſerved for his opinion if it 


ſhould be neceſſary, was not explained, or underſtood at 
the trial as it is now: and the queſtion of fraud was in- 
tangled, by not diſtinguiſhing this caſe from that of a factor 


having goods in his poſſeſſion conſigned to him before an act 
of bankruptcy; and ter knowledge of an act of bankruptcy, 


advancing money to the bankrupt, with a view of covering 


the effects and playing them into his own hands, in oppoſi- 


4 * 
* 


tion to the bankrupt's aſſignees. 


But in this caſe, where the factors did not know of the 
act of bankruptcy, he is now fully convinced that the facts 


did nat amount to fraud, and that the jury ſhould have 


been ſo told; and concurs in opinion, that there ſhould be 
a new trial. EE | | 


If we ſhould not grant it, the precedent of * Villain v. 
Hide muſt be followed; where a bill in Chancery was brought 
by the defendant at law in an action upon an indebitatus aſſump- 


22 u, 126. fit, becauſe allowances, which ought in juſtice to have been 
( made to him at the trial, were not made. Lord Hardwicke 


was in that caſe under great difficulties how to proceed, 
upon ſuch a ground, to give relief in equity; but the 
ſtrong juſtice of the caſe prevailed upon him to ſhew ſuch 
2 diſpoſition, as induced the aſſignees to conſent to the 


allowance, and make a ſatisfaction agreeable to the real 
juſtice of the caſe. | | F 


We 


them 
ances, 


42 ed oo 


Hilary Term 33 Geo. 2. 
Fe are all of opinion that the rule be made abfolute for 
AW TRIAL: but the new trial. ä 
TY 
5 RULE made ABSOLUTE, for a new trial, 
Upon payment of coſts. | 


N. B. The aſſignees e and never tried the 
matter again, in this action, nor brought any d 


Rex ver. Turkey l | 


R. Norton moved, on W edneſday laſt, for a mandamus to 

admit Mr. Jaac Rogers into their Company z he hav- 

ing tendered 20 /. as the act direCts, and to make his affirrha- 

tion purſuant to the directions of the late act of parliament 
made relating to that Company, 26 G. 2. c. 18. 


The only reaſon of his being refuſed, was, that he de- 
clined to 5 the oath preſcribed by that act. Whereas Mr. 
Norton alledged, that as Mr. Rogers was a Quater, his 

tion was ſufficient; for which, he cited the ſtatute of 
22 G. 2. c. 46, for allowing uakers to make an 
« affirmation, in caſes where an oath is or ſhall be re- 


« quired.” 
| Mr. Harvey offering now to ſhew * 


It was agreed by the Court and counſel on both 6 des, 
that this was a proper matter to come before the Court 
| Were of return to a mandamus, rather than upon motion. 

refore the | 


'RuLE for 2 MANDAMUS 
was made abſolute... 


V. 75 1 999. 


The End of Hilary Term 1760. 
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| Friday, ad. 
May 1760. 


(r Black. Rep. | 


210. S. C.) 
Solvit ante 


diem, not an 


immaterial 
plea in debt 
upon bond 


able at or before ſuch a day; which is the preſent caſe. 


There is an 
imperfect note 
of this caſe in 


2 Strange 94. 


1 : ; 


— . — — 
Eaſter Term 
33 Geo. 2. B. R. 1760. : 


4 ; 


— ä . 8 a _ Ans 


\ 


a. 
5 1 — 


Fletcher ver/. Hennington. 


\HIS was an action of debt, upon a bond conditioned 
for payment of money on ok before ſuch a day. The 
defendant (having prayed oyer of the condition) 
pleaded payment at a day before the particular day ſpecified 
for payment of it. The plaintiff demurred to this plea, 


as offering an immaterial iſſue. The defendant joined in 


demurrer, 


Mr. Howard (who was counſel for the plaintiff) prayed 


judgment for the plaintiff; as this iſſue might be quite tm- 


material, if found for the p/aintiff; ſo that the plaintiff could 


not have judgment upon ſuch a finding: (op indeed it 
would be a material one, if found for the defendant ; as 
payment before the day, would be payment at the 1 2 
The defendant ought to have pleaded it as payment at the 
day: for payment before the day is, in point of law, pay- 
ment at the day. A N 


Mr. Aſpinal contra, for the defendant, admitted that this 
reaſoning would hold in caſes of money made payable, by 
the condition, at and upon a fixed certain day : but the caſe, 
he ſaid, was quite different, where the money is made pay” 


To prove which, he cited the caſe of Tryor v. Carter, M. 
8 G. 2. B. R. where Lord Hardwicte laid down the rule of 
pleading to an action of debt upon bond with a ſpecial con- 
dition to be, “ That wherever the defendant pleads a per- 
& formance of the condition, the plaintiff muſt aſſign an 


tc abſolute breach; though this be not neceſſary where he 


cc pleads a Collateral matter (as a releaſe,”) 


And the Covnr agreed to this diſtinction; and ſaid 


that the proper method, in caſes where the money is made 
| | | | | payable 


a« a  £a = x a © 


Eaſter Term 33 Geo. 2. 
ble cc at or before ſuch a day,” was to plead, as is done 
Ee, if the fa was fo.) © that it was aid at ſuch pre. 
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cc tedent day.” And then, if the plaintiff iſputes the reality FreTrcnrr 
of any payment at all, he may reply“ That it was not v. Hex- 
« paid at the particular day mentioned in the plea, mor M1 rox. 


« af any time before or after that day: and this will bring 
the point to the material and proper iſſue, Whether it has 
« been ever paid at all, or not.” | | 


held, conſequently, that the plaintiff in the preſent 
_ caſe, ought to have replied, and not to have demurred. 


Whereupon, Mr. Howard prayed a day or two's time, 
to move to withdraw his demurrer, and reply to the de- 


fendant's plea. | | 


K 


— 


Rex ver/. Inhabitants of Chriſtchurch; — Saturday, 2 


(1 Black. Rep. 


See this Case abridged in the TABLE: and at large in 214. 8. C.) 


the Quarto Edition of my SETTLEMENT Cass, 
N. 158. P · 494. d 


Vo. II. T | Johnſon 


% Aiſter Term 33 Geo. 2. 


DN Tohnſon and Another, Aſſignees of Hargreaves a 
Tueſday, 6th : Tor 4 Wes 
May 2766. Bankrupt, ver/. Smith, Widow, Executrix of 
(x Black. Rep, Thomas Smith, her late Huſband, _ + 


207. 8. C.) | | | 1 — 1 4 
| Hil. 33 G. 2. Rot'lo 4. 


Latitat is the T8 was an action upon the caſe upon afſump/it, brought 
true com- by the aſſignees of the bankrupt's eſtate and effects, for 
eee - 200 J. for goods ſold and delivered by the bankrupt (be- 
derber via. fore his becoming ſo) to the defendant's teſtator, in his 
dleſex, within hfe-time. ? ire © Fo J 1 „ 
the meaning of | ery or ad EI DRE oben 
the ſtatute of It came before the Court, upon a demurrer to the de- 
„ | ndant's rejoinder : and it is neceſſary to ſtate the plead- 
15 ings particularly; becauſe a great part of the argument 
72 turned upon them. | — 5 


. 


- 
2 


4 


Declaration, The action was laid in Lancaſhire : and there was nothing 
Y extraordinary in the declaration. It was a common, and 
uſual declaration, containing ſeveral counts, 'The firſt count 
was—For that whereas the defendant's teſtator Thomas 
Smith, in his life-time, before the ſaid Richard Hargreaves 
became a bankrupt, to wit, on the i day of January, in 
the year of our Lord 1753, at Preſton in the ſaid county, 
was indebted to the ſaid Richard Hargreaves in 200 l. of 
lawful money of Great Britain, for divers goods, wares, and 
merchandizes by the faid Richard Hargreaves before that 
time ſold and delivered to the ſaid Thomas at his ſpecial in- 
ſtance and requeſt,; and being ſo indebted, he the ſaid Tho- 
mas in conſideration thereof, afterwards in his life-time, to 
wit, on the ſame day and year aforeſaid, at Preſton aforeſaid, 
undertook and to the ſaid Richard Hargreaves before he be- 
came a bankrupt, hen and there faithfully promiſed to pay 
to him the ſaid 200 J. when he the ſaid Thomas ſhould be 
afterwards thereunto requeſted ; and whereas, &c. (This 
count is upon a promiſe to pay what they were reaſonably 
worth, and an averment of their being worth 200 J.) Ne- 
vertheleſs the faid Thomas in his life-time, and the ſaid 
Mary (the defendant) ſince the deceaſe, have not, nor hath 
not, nor hath either of them paid, c. There were two 
1 other like counts, differing only in this, that they laid the 
| promiſe to be on 1 March 1756; and charged the debt to 
be due, and the promiſes made t0 the afſignees, (not to Hur- 
greaver himſelf.) + © By 


- 54 
__ = 
. 


1ſt Plea, 5 | . 

The defendant, having leave to plead ſeveral pleas, firſt 
pleads © that her teſtator did not, in his life-time, under- 
„take and promiſe, in manner and form, Sc.“ And upon 
this, iſſue is joined. | = 


_— 


1760. 


« Smith did not promiſe or undertake, in manner and form as p 
« the ſaid / illium Prot and Richard Leigh have above Joansow | 
« complained againſt her, at any time within fix years next and Another, vn 
« before the day of exhibiting the AFORESAID BILL of fhe ſaid Aſſignees f 
« William Johnſon and Richard Leigh” © of Har- 
— 4 | a | GREAVES, 
+ And for further plea, as to the two firſt promiſes men- Bankrupt, Bm 
tioned in the declaration, ſhe pleads a ſet- off. „ > v, Shire 


+ The plaintiffs reply, as to the defendant's fecond plea in 


2d Plea, 1 


+ 3 Plea. 


bar, „ That after the making of the ſaid ſeveral promiſes 1 Replication 
« and undertakings in the ſaid bill mentioned, and after the to ad plea. 


« ſaid Richard Hargreaves became a bankrupt, and alſo after 


« the deceaſe of the ſaid Thomas Smith, and WITHIN /ix 
« zears next after the making of the faid ſeveral promiſes 


« in the ſaid bill mentioned, to wit, on the 2815 day of No- 
« vember in the 32d year of the reign of our Lord the now 
« King, they the ſaid William Johnſon and Richard Leigh, 
« for the obtaining and recovery of their damages by reaſon 
« of the non- performance of the promiſes and undertakings 
« in the ſaid bill mentioned, ſued out of the court of our 
te ſaid Lord the King before the King himſelf, (the ſaid 
« court then being at Wefminfter in the county of Middle- 
« ſex, ) againſt the ſaid Mary, a certain writ of. our ſaid 
4 Lord the King called a LaTIiTAT, directed to the then 


« ſheriffs of the city of Yort; by which ſaid writ, our ſaid 


“Lord the King commanded the ſaid ſheriffs that they 
&« ſhould take the faid Mary, in the ſaid writ called Mary 
« Smith, widow and executrix of Thomas Smith her late 
© huſband deceaſed, and John Doe, if they might be found 
« in their bailiwick, and ſafely keep them, ſo that the ſaid 
« ſheriffs. might have their bodies before our ſaid Lord the 
King at Weſtminſter on Tueſday next after the octaves of 

« St, Hilary then next following, to anſwer the ſaid William 
« Fohnfon and Richard Leigh, aſſignees of the debts, goods 


« and effects which were of the ſaid Richard Hargreaves, a 


“ bankrupt, in a plea of treſpaſs ; and that the ſaid ſheriffs 


“ ſhould have then there that writ : which ſaid writ they the 


« ſaid V. FJ. and R. L. as aſſignees in form aforeſaid, ſued 
« out againſt the ſaid Mary as executrix as aforeſaid, wiTH 
* INTENT that the ſaid Mary might be perſonally ſerved with a 


« copy theresf, according to the form of the ſtatute in ſuch 


„ caſe made and provided; and that the ſaid Mary might ap- 
« pear at the return of the ſaid writ in the ſaid county here, 
ce at the ſuit of the ſaid Vm. J. and R. L. and that the ſaid 


“ Wm. J. and R. L. as aſſignees in form aforeſaid, might 


« thereupon exhibit their bill in the ſaid court here, againſt the 
* ſaid Mary as being executrix as aforeſaid, for the obtain- 
© ing and recovery of their damages by occaſion of the non- 
performance of the feyeral promiſes and undertakings in 


T 2 ET « the 
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and Another, 
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ct take 
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& the ſaid bill mentioned, according to the cuſtom of the 
% ſaid court here. At which ſaid Tugſday next after the 
te octaves of St. ee the ſaid . J. and R. L. as aſſign- 
ce ees in form aforeſaid, came by their attorney aforeſaid; 
ce and the ſaid Mary likewiſe came by the ſaid T. H. her 
ce — and appeared in the ſame court here at the ſuit 


aid V. J. and R. L. according to the exigency 
cc of the ſaid writ and the cuſtom of the ſaid court here; 
cc and thereupon the ſaid: Vm. J. and Rd. L. as aſſignees 
tc in form aforeſaid, according to their aforeſaid intention, in the 


«& term of St. Hilary in the 32d year of the reign of our ſaid 


« Lord the now King, exhibited their aforeſaid bill in the ſaid 


c court of our ſaid Lord the King before the King himſelf, 


« againſt the ſaid Mary as being executrix in form afore- 
& ſaid, for the obtaining and recovery of their damages by 
ct occaſion of the non-performance of the ſeveral promiſes. 
cc and undertakings in the ſaid bill mentioned,” And the 


ſaid Wm. 7. and Rd. L. further ſay, „That the ſaid 


r Thomas Smith in his life-time, wITHIN fix years next before 
« the ſuing out of the ſaid writ called a LATITAT, did under- 

x. promiſe, in manner and form as the ſaid Vm. J. 
« and Rd. L. have above complained againſt the ſaid Mary.” 
And this the ſaid V. J. and R. L. are ready to ro 
whereof they pray judgment, and their damages by reaſon 


of the non-performance of the aforeſaid promiſes and under- 


takings to be adjudged to them, c. bs 
And as to the laſt plea in bar to the two firſt counts, they 
reply That Hargreaves was not indebted in manner and 
« form as the defendant has in that plea alledged :” upon 
which, flue is joined. 3 
And the ſaid Mary, as to the aforeſaid replication of the 
ſaid Vm. F. and Rd. L. to the plea of the ſaid Mary ſe- 
condly above pleaded in bar, ſays, That BY THE COURSE 
te AND CUSTOM OF THE COURT of our Lord the King here, a 
« qurit of LATITAT ſued out AFTER THE END OF ANT TERM 
&« 75 SUPPOSED to have iſſued out of the ſaid court here WITHIN 
&« the term then PRECEDING.” But the ſaid Mary further 
ſays, That the /aid writ of latitat in the aforeſaid replica- 
&« tion mentioned was REALLY AND TRULY ſued out of the ſaid 
& court here, by them the ſaid William and Richard, AFTER the 
te ſaid 28th day of November in the ſame replication mentioned, 
c (being the LAST Day OF MICHAELMAS TERM in the ſaid 32d 
% year of the reign of our ſaid Lord the King, * to ſoy 
on th 


| & on the EIGHTH day of DECEMBER in that year ; 
«© SAME day and year, 2vas SIGNED according to the form of the 


Smith did NOT promiſe or undertake, in manner and form as 


tc ftatute in ſuch caſe made and provided,; and that the ſaid T homas 


if the ſaid William and Richard have above complained, at any 
| „„ Lu. 


TTA 2 


Faſter Term 33 Geo. 2. 953 


« time "WITHIN IX YEARS NEXT BEFORE THE SAID kienrn 1560. | 
DA OF DECEMBER, on which day, the ſaid writ of latitat' =_— 
« t fo REALLY'and IN TRUTH ſued out ar. aforeſaid ;” and Joungon' © g 
hs the aid Mary is ready to verify.” Wherefore the prays and Another, l 
judgment, whether the ſaid William and "Richard ought to Aſſignees + N 
have or maintain their aforeſaid action againſt her.. of _ / [ 
IE HURTS cg „ ae ; Wer y* ' GREAVE S a þ 
Fo this rejoinder the plaintiffs demur, generally: and the Bankrupt," N 
defendant joins in demurrer. | „„ r | 
; les 309 hatis = 017 995 
j 


This demurrer was argued, on Tueſday 5th February 1760, _ ö 
by the two counſel who had ſigned the pleadings; vix. by 
Mr. Serj. Poole for the plaintiffs, and Mr. Tater for the de- 
fendant. 


* ren - 28 b = 7 - > 7 tf * R 23), | - . 
The only queſtion was, Whether-the truth of the fact | 
« could, in this caſe, be averred contrery to the fiction of law.” | 


Mr. Serj. Poole; for the plaintiffs, argued that the rejoinder 
was 2 bad one, for two reaſons ESA: eee enn 


5 1. is contrary to, and deſtructive of the practice of 
this Court; and tends to deſtroy the writ of /atitat itſelf; 


for the writ would be a nullity, if teſted in vacation. 5 


FirſtIt is an averment againſt the record. For the tſte iſt ObjeRion, 
of the writ ig a matter of record. 1 Siderf. 271. Baily v. 
Bunning. 1 Mod. 188, Farrer v. Brooks, adminiftrator of Jo. 
' Brooks, Cro. Car. 264. Watts v. Baker. 1 Ro. Abr. 538. 
title Court, letter M. pl. 4. 8. C. 1 Sid. 53. Dacy v. Clinch. 
Style 156. Coles v. Sibfye. Carthew 233. Culliford v. Bland- 
ford. Sir T. Fones 150. Walburgh v. Saltomſtall. 1 Lutw. 
332. Aldworth. v. Hutchinſon. | TOP F909 $4 


In Paf. 5 G. 2. C. B. The cafe of Jones v. Burnet was 
an aſſumgſit againſt the defendant, brought by the erer as 
indorſee of a promiſſory note, by an attachment of privilege. 
The defendant pleaded, (that the attachment ifſued on the 

© 12th of February, and that the note was not indorſed till 

« after that day.” The replication was, „That revera the 
« writ was ſued out in the vacation, &c. on ſuch a day, 
« though teſted on the 12th of February; and that the note 
« was indorſed before that day.” And on demurrer, the 

replication was held bad. This is a caſe in point: for it was, 
« that rever? it was ſued out in vacation-time, viz. on ſuch a 
cc day, c.“ . 


8 only caſes where this has been attempted in hi- Court, 
are the two following; viz. Hoare v. Yates, P. 5. G. 2. B. R. 
1 uſqs 


1760. 
. \ k 


one mmmnnt 


Jounsan 5 


and Another, 
Aſſi neces 


| GREAYVES, 
Bankrupt, 
v. SMITH. 


ad Obſection. 
V. Fitzgib- 
bon, 66. 


2. 
+ x 8 4 


N. 8 M. 8 G. 2- , But no judgment. was given, 
in yr ah ap ing been, at, laſt, ended 8 the 
arties. It was upon a 'bi41. of Middleſex, which has 10 
teſte: but bit is on a latitat, which hat u tefte.” The 
other caſe was that of Keely v. Burroughs, 14 G. 2. 
B. R. S. P. But this caſe, though ſolemnly argued, was 
never determined: it was to have been argued a ſecond 


4 


time; but never came on any mormſeee. 


5 JJC mot yntbest-> 

In proof. of the ſecond poſition, he cited the caſe of 

- Eaftavick V. Cook, P 2 G. 2. B. R. 1 Saumd. 298. Greene 

v. Jonet. 1 Sidenf. zog. Mandamus, pur Sterling, ol Me- 
mers.” 2 Salk. 700. Shirley v. Wright.. er 6) 1 ya 


Theſe caſes are in point to prove, “ that a latitat real! 


e teſted' in vacation would be void.” And if the plainti 
ſhould have à verdict and judgment upon ſuch an iſſue as 


this, it would be a — — dme er And = if 
the rejoinder be proper, the plaintiff” muſt be obliged to 
ſurrejoin accordingly : whick would be nugatory. ' 


Suppoſe upon a fine, (where the writ of covenant always 
bears teſte before the dedimus, ) it ſhould be averred, “ that 
t in fact the writ of covenant did not iſſue till after the 
& dedrmus.” This would, if it were to be permitted, ſet 


aſide all the land ſecurities in the kingdom. 80, in the 


caſe of recoveries, any ſuch averment of the proceſs iſſuing, 
in fach, in vacation- time, would be bad. By lau, no pt 
his 


zd Objection. 
(Eſtopped.) 


ceſs can ifſue, but in term-time, in any caſe whatever. 


method of pleading might be extended to all caſes, if 
it were to be allowed in ang. 


And the defendant is eftepped from averring this fact: 
for the objection ariſes from one who is party and privy 


to the ſuit; which differs from caſes of averments by firan- 


gers, who are intitled to many privileges which privies can 
not | > ; 3 a f 5 2 


Mr. Yates, contra, for the defendant, 


This is an action on ſeveral promiſes made by the de- 
fendant's teſtator; to which, ſhe pleads non aſſumgſit infra 


ſex annos of the time of exhibiting the bill. The plaintiffs 
reply, © That the plaintiff ſued out a latitat teſted on the 


« 28th of November.” The defendant rejoins, „That in 
« fact the latitat was iſſued out on the 8th of December; 
cc and that the defendant's teſtator did not promiſe within 
« 6 years of that day,” To which rejoinder, the plaintiffs 
have demurred, f VV | 


This 


Eaſter Term 33 Geo- . 935 


This point depends upon the conſtruction of the fatute 1760 : 

of Ty : and the queſtion is, hat is a couuRENC R- 

MENT or SUING of the action, within that flatute; and; jonvsem 

whether the defendant be at liberty to aver the real and true and Another, 

day, on which the latitat in fact iflued. W ; 
- 2 $8 » - 0 AR 


Mr. Serj. objects, . That this is averring againſt the re- © EAVES, | 
. that it would be de#rufive of the m_ of the I . | 
« Court, and even of the very writ itſelf” and © that the Re: Wo 
« defendant, being party and privy i the: fuit, is  eftopped = | | { 
« from averring this fad” sn mgto poi onng —_ 


© 


It may be obſerved, in the firſt place, that n TESTE of 

this aurit is expreſily HEWN ; nor is there even a reference 
(( grout patet per recordum : the plaintiff only alledges © that 

« he ſued out a latitat tefied on the 28 th of : Novem ber.” , 

However, what we deny is the fact, “ that the writ 18- 

« SUED on the 28th of November.“ The very i ing of the 

writ af all, may be denied: much more, the time of iſſuin 

it, or the day upon which it iſſued. We ſay, That in fe 
Ce jt did not iſſue till the 8th of December.” This fact we 
- aver, m g ones | FI 


And the true time of taking out the /atitat may be averred, 
contrary to the nominal teſte: the plaintiff may declare ſo; 
and the jury may nd ſo: This was determined in the caſe 
of Walburgh v. Saltonftall; 1 Vem 362, 363. 


The ſuing out the writ is a matter of fact; an act done by 
the plaintiff: and the Court will not intend (i that this Jatitat 
« was really ſued out and iſſued in term, merely becauſe it is 
teſted in term- time; eſpecially, when the fact appears upon the 
record to be otherwiſe. And the. faQ.goes ſo appear upon the 
record: for the demurrer admits. * that the writ was, in fact, 
« ſued out and ifſued our of term.” _ _ 


— * 
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And there is nothing to preclude the defendant from ſhew- 
ing and averring this fact here is no efoppel at all; becauſe 
the truth is apparent upon the ſame record. Co. Lit. 35 2. a. b. 
lays down the rules of eſtoppels; and the 8th rule is ex- 
preſsly ſo. The caſe of Kemp v. Godal in 1 Salk. 277. ſettles 
the difference about eſtoppels ; and lays it down, * that where 
« the eſtoppel appears upon the: record, the other fide may 
« demur,” I Lutw. 329. 333, 334. Aldworth v. Hutchin- 
ſon was the ſame point: and it is there obſerved, “ that if 

that judgment was given upon the reaſon of an eſtoppel, 
« covenant might be in judgment of law. broken, where in 
e fact it was not broken.” 
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But even ſuppoſing the teſte to have been 15 
. ſhewn,. wn the time when a latitat 1$8VzD, 18 4— 


M v. Jobnſom and Long, in 2 Keb. 173. 198. and 


12 161. is a reſolution in point, moſt expreſs and 


' ſtrong. The caſe of Chancy v. Rutter, 3 Keb. 5 Was 2 


14 determination of the ſame point accordingly ; 


upon the authority of the former caſe, and of Bennet and 
Fils s caſe. The caſe of Laaall v. Dyer, 2 Salk. 650. is 
ſtrong in point: where the Court held a writ teſted of a 


preceding term, though legally a "proceeding of that term, 


yet not to be ſo in fa. And 1 Ro. Abr. 55 2. letter F. & 


4, 5- is to the ſame effect, and diſtinguiſhes Wen er 
1 n and the wg it. 


The cafe of Mar v. 6a, in 1 85 . 432. ae. 


tion of debt againſt an executor; who pleaded plene admini- 


judgment nf, is againſt i it. 


vit : and there was a replication of * aſſets dis exhibitionis 
ee bile, ſcilicet the 23d of October.“ The Cont ſaved to the 


* * n the * of the e in of the 
ill. 


The Hh requires the officer who fins the Iatitat to 
ſet down the day and year of ſpring. the writ. Now the 
officer could never be conuicted - neglect of his duty, if no 


ayerment could be made contrary to the toy, a 
there are caſes where this may be done. 


The next conſideration is, * Whether this * a OY 


« ee e ee gdh 


As to the caſe of Watts v. Baker, in Cro. Car. 264. it 
concludes nothing to the preſent caſe. The time of ſuing 
out the writ could not he 1 in queſtion i in that caſe: for the 
very arreft itſelf was prior to the tender of amends. 


The caſes of 8 v. Clinch, 1 Sid. 53. and Boks v. 836 
in aber I 56. and Culliford v. 17 0 in Carthew 233. are 
at ſuing out a latitat within 6 yeaps will fave the 

atute : they prove nothing more, 


In the caſe of Metcalfe y. 3 the return was ſet 


forth; and the record referred to. As to the caſe of A/dworth 
v. Hutchinſon, in 1 Lutw. 333, there was no final judgment, 
nor any cauſe ſhewn : and 333: reporter's own note upon the 


averred different from the teſte. The 


am. a. od ar. oat. a & 


Faſter Term 33 Geo. 2. 
| The caſe of Jones v. Purnet differs from this caſe : and 
n the plaintiff contradicted his „um writ. He might! 
bare brought his action ſooner too. And that was an at- 
| tachment of privilege : this is a laritat. e 


In the caſe 'of * Wa v. Saltonflall, Holt only argued, 
as counſel : he did not lk as a judge. Therefore what he 
there ſaid, was no authority at all . as the Court 
Mer againſt him. | 


The caſes of  Baily v. — ak! u. v. Brooke; 
were queſtions on common-l/aqy points: this is on the con- 
ſtruction of an ar » 3 And the f#itious rela- 

tion of the teſte ought not to claſh with the intention of rhe 
 hegiſlature, in the conſtruction of an act of parliament, 
120 leſs ſhall the f#itious relations of law overturn the in- 
tention of the legiſlature in a ſtatute made for the ſecurity 


of the ſubject, ee pO 


ſet up. 


| Phe et of Wiss u, Me ki l qt ih" 2942 ag 
ticularly mentions this ſtatute as — © to be favoured; 
«# becauſe the ſecurity of all men depe 


The worls of the ſtatute are —— ſued wire 
4 N 6 4 and NoT AFTER :” therefore the plaintiff can 
„ the time to 6 years and 4 months. The word 
rh; is as Bong as if it had been © actually ſued : and 
it is confined to „ not after” the fix years. So that the 
plaintiff was actually barred by the ſtatute, before he ſued this 
writ, And Action ſhall not elude the ſtatute, when the 
plaintiff was — barred by it. "Theſe fictions do not al- 
Ways pou. and 9 ſhall never prevail ſo as to work © 2 
wrong. e caſes of Bilton v. Jobe and Long: 


Chancy v. * — and 1 Ro. Abr. $52+ an V- Aa, 


all prove this, 


It has been urged, © that this rejoinder would defirey the 


« latitat itſelf, by making it a nullity and erroneous.” But 


this writ was, in fac, originally a nullity, within the mean- 


ing of this ſtatute; as being ſued in vacation, after the 6 
years were expired. However, here the n e is eſſential 
to the merits of the caſe, and the proviſion of the ſtatute. 


of the writ was in fact ſued out, after the fix years expired; 
it is immaterial, whether it be a nullity or not, in point of 


legal form for the time 9 0. ing out, muſt here de taken in 


the true /ub/tantial ſenſe of the words. 


He 


upon, it. F.. ah 
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- He alledged that the juſtice of the preſent caſe 523 on hig 

| client's. 2 and pn his —— Be ore men. 
ſonnson tioned, that this rejoinder purſues the very 105 of the 
22 Another, ſtatute, which is a beneficial law, and ought to favoured. 

nees 8 25 5 

of Fe Mir. 8 j. Poole, in reply. It appears upon the face of 

GREAVES, record, * * the teſte 1 Au pcs of thi mf at 
Bankrupt, cc ferm- time: for it r to be preſumed that the wri 
v. SMITH. muſt have actually iſſued on the day when it was teſted, whicl 
mut be in term-time. And it is here, in this replication, 
e alledged in the common way of ſetting it out in pleading. 


The efoppe! here appears upon the record itſelf; and there. 


As to the caſe of Bilton v. Johnſon and others, in 2 Kehl, 

173 and 198. and in Raymond 161. That may ſafely be 

| Monet to be law: for T7 is the caſe of a franger z, (for 

* V. 2 Keble, the defendant, the ſheriffs bailiff, was a ffranger to the ori- 

273˙ ginal action;) and it was for the furtherance of juſtice, and 

to preyent frauds., But that caſe does not prove, 66 that it 

i may be done by parties and privies.” Harniſon's caſe cited 

in 3 Keb. 213, 214. in the caſe of Chancy v. Rutter, expreſsly 

takes the diſtinction between frangers, and parties or privies; 

and ſays, * that a ſtranger is not concluded ; but the party 

« is.” The caſe of Pigat v. Rogers, Cro. Car. 561. was 
alſo the caſe of a franger ; not of a party or privy. 

As to the famp-a?, and the Hatute of frauds The former 

only relates 10 the officer 3. it does not 25 the 15 doc- 

trine. The latter relates only to purchaſers : the judgment 

is the ſame as it, was before, with regard to all other perſons. 


N 


4 


As to conſtruing the fatute of limitations according to the 
intention. — The © commencing a ſuit,” and * ſuing out proceſs,” 
(the two expreſſions uſed in the ſtatute,) muſt mean the very 
fame thing: and this muſt be determined by the TEST¹ of the 
proceſs ſued out, as a commencement of the ſuit, | | 


Lord MansFiELD—This is the ſeventh or eighth time that 
this queſtion has been argued at the bar: therefore there 
needs no further argument. We will conſider of it. 1 

| | Con. apvis. 


. Lord MANSFIELD wow delivered the ſolemn reſolution of 
the Court; (having firſt ſtated the pleadings very particularly; 
in which, he ſaid a great part of the argument conſiſted.) 


This 


ep · 215.) 


Eaſter Term 33 Ges. 2% 9889 


This deqmurrer, can only. be ſupported. upon one of cheſe 
two, ; ei 9 Gang (iſt): That che fact averred it . not-rele- \ 1760. p! 
vun; or, (2dly,) the ck. it e that; geveh canttat be. . — 7 


received, to e 
RE I 
Agnes. © 


The it depends aan th een of the flare of we 


limitations,*, 1 Fac. 1 1. c. 16. b . e e, AVB8s: : 
5 . 52 6-4 6D ay. bs — up t. 
Now 8 . v. Sul. 


er en conceiye 
plainer Engliſh words, than 7 laid down by this 42 Sekt. 3. 
parliament: it enacts, . That all actions upon 

« (other than ſuch accounts as concern the trade of mer- 

« chandize between merchant and merchant; their factors 

« and ſeryants) ſhall be coMMENCED AND sun within ſix 

« years next after the cauſe ſunk aces ori has va 


90 m 
« after. : | 5 74 *® "{ 


The ſtatute 3 is negatives. RR prohibits that hich _ be 
the act of the party, be the form as it may: the ng COM- 
MENCING,,.OT BRINGING an action, muſt be by ſome act of | 
the party: and /THAT is —— en aſter e 

| ration of che limited time 


The preceding at of limitation, 32 1 8. c. a, Poem : 
putes the preſcription, from the time run before the +tTesTE f V-$ 122231 
of the writs therein mentioned: but, becauſe. that would not 
be a true criterion of the time of commencing, ſuits within 
the proviſions of this ſtatute. of 21 Jac. 1. c. 16. ; the le- 
giſlature has, in the latter, (which profeſſes to be made for 
quieting of mens eſtates and avoiding of ſuits,) purpglely 1 
ed mentioning the teſte of writs, the exhibiting bills, the 
2 the holding to bail, ſummoning, ſerring, or any 

orm of — but leaves to every court to ſay 
« what at of the party COMMENCES the ſuit ;” and, after: the 
limited time, ' forbids * being done. The moment the 
fix years expire, the prohibition attaches : the legiſlaturs 
ſays, “ he ſhall not ſue AFTER that time.“ If the time ex- 
pired in June, and he takes out his firſt proceſs in October: 

that a# done by him in October is prohibited, and againſt 4 

the law : for the ſtatute ſays he ſhall NO fue arteR:: 
by antedating the writ, he does ſue after; then this. el of 
the antedate is directly contrary to both the words and mean- 


ing of the act of parliament. . 


No anſiter has ever been given to this, but by ſuppoling that 
the ſtatute meant to prolong the time, as to fuits in the 
King's Bench, as far as the courſe of that . of ante- 


dating writs, would carry it. * 
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| ber the bring] fuits by et every e 

| * nie?” Why ſhut door . eg Kann vriſdiction 
throughout the kin 8 un che Court of King's Bench 
_ was left open ? te the peri period was at arbi= 
trary and indifferent” 7h wheff it is once fixed, it muſt 
' equally bar, in every court; otherwiſe 1 it is mo imitation of 
aftions, nor avoĩdance of fuits. . . | 


r 1 le «4 F * * # 


0 Thi courſe «of antedating a feed our in dhe! vacation, 
« and ſuppe them to be of the precedent term,” affords 
no colour for implying ſuch an exception. The le 1 
might have faid, te that after ſix years a writ Bonis 
< ſued out in the vacation, though bearing teſte a — 
< end of the ſix years.” If raking out the writ be that Aff 
by which the pa: y brings or commences his ſuit, the legiſla- 
ture hat ſaid, © that after fix years he ſhall nor take du the 
« writ. The ſtatute Ng the time when a ſuit is 
really brought; and can by no poſſibility be i to re- 
fer 25 r ww of the e writ by th courſe of 

on nity ods r 


10 uin! a thing IE Ade iner, there Wed te 
FA. 6 sch be a rege in the 4 which is rr 4 Vcc Sufficient amendt 
«© may be tendered for an involuntary treſpaſs before the ac. 
ion brought.” / Apply the argument to this clauſe, and the 
ifion will chan z—< To prevent frivolous and vera · 
« tious fuits, there may be a tender of ſufficient amends, 
* BEFORE 2+ aden brought - but by an implied reference to the 
4 comrſe of the Court of King's Bench the party may, aFrer 
«' the tender, bring his action with an antedate, which ſhall 
N tender.“ And ” the” e 
ama nn. 


It happens moft Abet too, ** this Werde 
cc of an implied reference to the artificial commencement of an 
& action by the courſe of this Court,” that F it was admitted, 
the ſuing out a LaTITAT would nor ſave the running of the 
ſtatute. The BILL here is ar an original writ ; and the want 
of it equally cured after a verdict: it is the firſt proceſs upon 
record ; and, by the courſe of this Court, the commence- 
ment of the action. The form of pleading the ſtatute of | 
Kkmitations ſhews zhat : it is © ante impetrationem 9 in 
— '« ante TN 1 
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It was not ſettled till many years after the ſtatute © that 
the plaintiff aight reply a LaTITaT ſued out within the fix 
« years.” In the caſe of * Coles v. Sibfye, in 1649, it came 
8 the Court; and the point was adjourned. But in 
Mich. 13 C. 2. in the cafe of v. Clinch 3; and lately, 
in M. 21 G. 2+ Henderſon v. Whitaker et al: it was deter- 
mined ** that the plaintiff may reply a latitat. There could 
be no doubt but that exhib:ting the bill was bringing the action; 


and therefore the plea © that fix years had run before exhibit- 


« ing the BILL,” Was: certainly good : but the LATITAT was 
held (and rightly held) to fave the bar, within the reaſon and 

uity of the caſe. The ſtatute did not intend to bar, unleſs 
x on party had acquieſced ſix years. But he who ſued out a 
latitat, to bring the defendant into cuſtody that he might 
declare againſt him, did not acguieſce, within the true mean- 


— 


Jonnsonx 


and Another, 
Aſſigaees 
of Han- 
GREAVES, 

Bankrupt, 
v. SMITH». 


Style x56. 
M 


ing of the act; though, artificially, the BILL is, upon the 


record, the firſt ſtep. The day he ſued out the /atitat, he 
might have taken out an ORIGINAL: and any conſtruction of 
the ſtatute, to make it bar ane form of ſuing, while arberr 
were open, was nugatory and contrary to it's true intent. 
But to bring it within the equity of the law, the laritat muſt 
be taken out with intent to declare in that action, and muſt be 
continued to filing of the bill. 6 | 


When the replication of a latitat came to be allowed to 
ſave the bar and prevent the running of the ſtatute, becaufe 
ſuing out a /atitat was, in real truth, an act of diligence in 
the party, and the rf ſtep towards recovering his demand 
by the action depending, (though in a ffrict legal ſenſe, by 
the courſe of this Court, ſuch action is not deemed to be 
brought till the bill is filed,) it would be moſt extraordinary, 
and moſt unequitable, not t allow. this equity to be rebutted by 
the defendant, by ſhewing, that in real truth the time war 
« run before the plaintiff took any ſtep.” He was actually 
barred before he ſued out the /atitat ; though, in form, by 
the courſe of this Court, as the action is ſuppoſed to be 
brought later, the latitat is ſuppoſed to be taken out earlier, 
than the real truth. TTY 


Viery unequal would that interpretation be, which ſhould con- 

ſtrue the ſame words, for the plaintiff, according to the real 
ſubſtantial truth of the thing, in oppgſtion to legal forms z and 
againſt the defendant, according to legal notions and forms, con- 
trary to real truth: more eſpecially when the law, from the na- 
ture of it, ought to be taken liberally in favour of acfendants. 


The limitation of ſuits is founded in public convenience z and 
attended with S much utility, that courts of equity adopt 
this ſtatute as a poſitive rule, and apply it, by parity of rea- 


ſon, to caſes not within it. 
2 | 9 This 


— 


Aſſiguees of | 
Ha- | 
GREAVES, 
Bankrupt, V. 
SMITH. 


* H. 17 J. 1. 
Cro. Jac. 561. 


. Eaſter Term 33 Geo. 2. 
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1 


it 


cient to rebutt the matter of the plaintiff's replication z which 
alledges, that although the ſuit was not brought within the 
ſix years, according to the courſe and legal notions of this Court, 


yet, in fact, it was brought within the time, by ſuing out the 
AL Which brings me to the 92 5 DN * * 


Second point—Whether the party may be permitted to 
SHEW. that the latitat was taken out after the fix years 
expired. ä e 8 y e 


F the TESTE of a latitat was concluſrve, wrong muſt ne- 
ceſſarily be done, in many other caſes as well as the preſent ; 
and great inconvenience and abſurdity would follow. No 
man, whoſe cauſe of action aroſe in the vacation, could ſue 
out this proceſs till the next term : which would be an in- 
jury to plaintiffs, and defeat the very end for which this 


practice was introduced. The defendant might be arreſted 
long before the writ : he might be ſued after he had made a 
legal tender; which would be a manifeſt injury to-defendants, 


But the Court would not endure that a mere form, or 


Action of law, introduced for the ſake of juſtice, ſhould 
work a wrong, contrary to the real truth and ſubſtance of 


the thing; and they have (for 150 years) uniformly held, 


« That where it became material to diſtinguiſh, they would 
« conſider the day when the writ was taken out, as the ſub- 
« ſtance; and the zefte, as the form.” Pow 


In the caſe of * Pigot v. Rogers, it was held that a latitat 


bearing date before the bond upon which the action was 


brought, but returnable after, was right; becauſe, ſays the 


Court, © the proceſs always bears teſte the laſt day of the 


« term before.” So in 3 Keb. 213. An obligation “ not to 


cc proſecute before a limited time,” was holden not to be 
broken by a /atitat talen out AFTER the time, though it was 


teſted BEFORE : the reaſon given is, becauſe the latitat is not 
* ſuable with any other teſte than of the preceding term.“ 


Where the arreſt is before the actual ſuing out of the writ, 
it has been often determined ““ ghat it cannot be juſtified 


« and that the day when it iſſue 1 be averred, notwith⸗ 


te ſtanding the ze/te is before the arre 


EH 
' — 
AD 

* G . * 
— * * * * ; * 


PAR: . A440 hs.” 2 lll 


he caſe of 1 Bilton v. Johnſon and others, was treſpaſs 760, 
—_ impriſonment 3 The defendant lads * 2 
that J. S. ſued forth a writ of latitat, the laſt day of Trinity [ouxson 
erm, directed to the ſheriff of R.; and by virtue of that, and Another. 
the ſheriff of the ſaid county made a warrant to the defendant, Aſſignees" of” 
whereupon he took the plaintiff; (which is the fame impri- Ha- 
ſonment,) ab/que hoc that he is guilty in London, vel aliter, aA, 
vel alis modo. The plaintiff replies „That the ſaid writ, 3 wr hes 
« was in truth proſecuted after the impriſonment, to wit, 
« on the gth of Aug.” Upon this, the defendant de- Ye Eg” of. 

| murs. And it was adjudged for the plaintiff; « becauſe and 2 Keio 
« although the teſte of the writ is upon record, and the 193. 
4 plaintiff cannot aver againſt it, yet here will be great in- 
« conveniences if the plaintiff cannot ſet forth the very time 
« when it was purchaſed : and the relation of the Yate to 
« the laſt day of the preceding term is only calculated to 
e prevent fraud, but Nor to juſtify a tort.” And in the | 
ſame caſe, Ld. Ch. J. Kelynge is + reported to have faid, f 2 Keble 193. 
« That the time when a latitat iſſued forth is traverſable, and . 
« may be averred otherwiſe than according to the tefle :? which 
was agreed by the whole Court; “ for a relation ſhall not 
« work a WRONG.” If a man be taken in the vacation 
« by warrant without writ, and a latitat be procured teſted 
« in the preceding term, it ſhall not diſcharge the wrong done 
10 after the tefte, and before the actual taking out of me writ; 
« but _ plaintiff may take iſſue, when it was proſecuted 
« in truth. = SIRE. 5 | 


In the caſe of || Hanway v. Merrey, it was holden, * that P. 2x C. 2. 
4 though a /atitat may be taken out before the cauſe of action, 1 Ventr. 28. | 
« yet the party can not be arreſted upon it till after 
and in that cafe the Court diſcharged the arreſt. | 


In the caſe of Chauncy v. Rutter, in treſpaſs and falſe » M. 25 C. 3. 
| impriſonment, the defendant juſtified by arreſt on à lati- 3 Keble 2113. 
tat; the plaintiff replied, © that the writ was talen out 
e after the arreſt ;” to which replication, the defendant de- 
murred: et per curiam, * The ante-date of the writ will not 
« ſuffice, if the proceeding be after.” | wy 


So as to tender. In the caſe of + Watts v. Baker, it was +Tr. 8 Car. 2. 
holden “ That a tender came too late after an arręſt upon a Cro. Car. 264. 
« latitat.” But the ground of that caſe implies, that if a 
tender was made before the latitat taken out in fact; the 
retraſpective tee of the writ (which might be even before 
the cauſe of action) could not deprive the defendant of 
the benefit of that tender. : > | 


In an action upon the caſe, where it is neceſſary to ſtate 
the taking out a /atita?, the party may declare © that * Reg 
1 e 
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« fued. out ſuch a day in the vacation, bearing teſte the laſſ 


Jonson in the declaration, and the queſtion ſhould: turn upon the 

and Another, preciſe day when it was taken out, the jury may find it. And 

Afﬀignees of this was * adjudged, ſo long ago as reign of Charles 

Ha- the Second. The declaration alledged 

erBAVES, out of the Court on the 21ſt of January: the jury found 
9 


Bankrupt, v. that the teſte of it was on the 28th of November 


SMITH. "Lo loft day of the preceding term ; but that, it Was indeed 


„H. WII. ſued out of the Court on the 21ſt of January, as the plaintiff 


2. I- 
burgh v. Sal- had declared. The declaration was held to be * 
tonſtal; Sir cauſe it was according to the truth of the fact, though the 7 
1 . * latitat muſt be of the preceding term. : 1 | oe 
1 Ventris c > RE | | 


1 In the + ſame caſe, reported in 1 Pentr. 362. It is Rated | 
that a ſpecial verdict was found, © that the /azitat; bore teſte 


+ This is ano- 
ther argument 


of it, three cc the 28th of November 32 Car. 2. but was really talen out 
later cc the 21ſt of January following.” Holt, who was counſel 
25 T. Jones. for the defendant, argued, that by /aw it muſt be deemed 
do be taken out the 28th of November, when the telle is. 
Ld. Ch. J. Pemberton is 2 to have. given the rule in 
the following words“ We know the courſe of this Court is, 
« to teſte latitats taken out in the vacation, as of the term 
40 2823 and the courſe of a Court is the law of a Court. 

* 


cc the 21ſt of January, teſted the 28th of November preced- 
« ing: and if he be not eſtopped to declare ſo, ſurely the 
« jury _y find the whole matter.” And ſo judgment was 
given for the plaintiff, | 7. | 


Numberleſs are the acts of parliament in the ſtatute-book, 
which give actions © /o as the ſuit be brought or commenced 
« within one, two, three, or four months, or ſome longer 
« time, and not afterwards : and many give actions to the 
party aggrieved, to be brought a 7 4 or 4 months ; 
and i the party aggrieved do not ſue within that time, then 
to a common informer. | . 

A Med. 1329. 5 | SETS | 25 

8 = 5 5 Notwithſtanding the doubt in the caſe of || Culliford v. 
| B. R. ; Blandferd, it is now ſettled © that a latitat is a good com- 
1 1 find the * mencement of a penal action; and was ſo holden in this 


me point Court, in H. 22 G. 2. in the caſe of + Bridges qui tam, on 


ſolemnly de- 
termined in  Knopton. 


her caſ | 2 ET 
Gi ks very | Kees telle of a latitat was to be concluſive as to the time 
term next of ſuing, the time given by the legiſlature might be enlarged 
preceding» to double or triple the number of months. After expiration 


| ochagmer wn, of the time given to the party aggrieved, the common in- 


Kc. v. Whit- former might take out a writ : and then the party aggrieved 
15 1 7 might defeat his right, after it had attached, by _ out a 
AA 6. 2. . R. : | 35 8 


cc day of the preceding term : or, if the £ 5 op our | 


the /atitat to be ſued 


he N might have declared, that he ſued out a /atitat 
ſt 


r iii une ae... an - 


2 | op buys vow 


| Eaſter Term 33 Geb. 2. 
Iatitat with an ante-date. By this mere form, or fiction of 
law, (which for good purpoſes gives the latitat an ante-date, 
merely as a matter of form, ) penal ſtatutes would be ren- 
dered more penal; and men would be ſubject to penalties, 
to which, by law, according to the truth of the caſe, they 
are not liable. | POO REL OR ; . 


The plaintiff who ſues upon any of theſe acts, (which are 


very numerous,) muſt take out the writ, in fa, within the 


time: the the of the writ will not be ſufficient. \ The act? 


done by him, in commencing the ſuit within the limited 


=_ 
1750. 


JonxsOn 
and Another, * 
Aſſignees of 


HA 


GREAVES, 


SMIT Hs 


of 


time, is in the nature of a condition © precedent, to intitle 


him to maintain that action. 


i the legiſlature had not taken for granted, t that che 


« true time of ſuing out a writ might be ſhewn in oppoſi- 
« tion to the teſte, it would have been abſurd to have 
limited the time to one, two, or three months, followed by 
the negative words © and not afterwards ;” or, in default of 
the party aggrieved ſuing within ſuch time, to give an im- 


mediate right to a common informer : and yet this is the 


form in which ſuch acts are penned, from the beginning to 
the end of the ſtatute book. . "FO | . | 


The act of 23 H. 6. gives a penalty of 40 /. to the bur- 
gels choſen and not returned, /o as he ſue for the ſame 
within 3 months, or to any other perſon, who, in default 
of him ſo choſen, ſhall ſue for the tame. 


C. 18. 


Suppoſe /atitats were taken out upon this act by the 
party aggrieved, and alſo by many other perſons, in the 


long vacation, all bearing date the laſt day of Trinity Term 
how could it be determined “ 2 had a right to ſue,” but 
by ſhewing the rrue times when the writs were reſpectively 
proſecuted ? | 


The 9 Ann. c. 14. gives an action to the perſon loſing 


10 J. at play, to be brought within 3 months; and if he 


do not ſue within that time, then to any body elſe. There 


are a multitude of modern acts, down to the preſent ſeſſion 


of parliament, penned exactly in the ſame way. 


have been told, that at niſi privs it has often been ruled, 
in ſuits upon ſuch ſtatutes, that the true time of taking 
_ out the writ may be ſhewn, notwithſtanding the re/e.” 


The very penning of 8 C. 1. c. 19. is abſolutely incon- 
ſiſtent with the notion of the gte being concluſive 5 becauſe it 


ſays, © the ſuit ſhall be brought before the end of the next 


„ term,” which this doctrine would conſtrue to mean 
&* after the end of the next term.“ 
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1760. 
Jon neon 
and Another, 


Aſſignees of 


Hax - 
GREAVES, 
Bankrupt, v. 
SMITH, 
*”*Tis ſet. 


46. in the 


original print- 
pu" "rod. 
And it is re- 
peated in the 
9, 10 W. 3. 
c. 25. 142. 


Eaſter Term 33 Geo. 2. 


But there is one act in the ſtatute- book, which alone would 
be deciſive, “that the true time of ſuing out the writ may. 
«© be ſhewn:” and. that is the 5 W. & M. c. 21. 4 4, 
* where, (for preventing abuſes by arreſting perſons without 
legal proceſs,) the officer is required to enter the very pay 
59 the writ is ſigned. But if the very day could never be 
ſhewn in pleading, or evidence, it would have been- moſt 
abſurd: to have provided a record from which it might ap- 
pear. The ſtatute does ut ENACT that the teſte /ball not be 
concluſive; but takes it for granted, that it is not. 


It was due to the great and long litigation which this 
queſtion has borne in Weſtminſter Hall, to conſider: carefully 
every thing that has been ſaid, and to look into every caſe 
or authority that has been quoted on the other ſide.—I have 
done ſo: and, upon the moſt minute examination, am not 
able to find any principle of law, determination, or autho- 
Tity, which contradicts the propoſition I have endeayoured to 


prove, viz. That where the true time of ſuing out a 


2 Strange 
749+ 


« latitat is material, it may be ſbeum, notwithſtanding 


The arguments againſt allowing ſuch an averment, are 
drawn from rules and caſes, the reaſon of which is not the 
ſame, though they bear a ſeeming ſimilitude in ſound. 


No concluſion can be drawn from rules eſtabliſhed in the 
caſe of a writ which 0UGHT 7o bear date the day it is ſued out, 
and which may be quaſhed upon motion, for irregularity, 
if it be ante-dated. 9 | Ip Zh 


I allow the maxim laid down in + Phnwden, and many 
other books, „That no man ſhall be allowed to plead or 
« prove that ſuch a writ was ſued out on a different day 
« from that on which it bears date.” Plowden gives the 
reaſon ;, * becauſe contradicting the teſte tends to diſcredit 
« ſome judicial or other officer of record.” - 


But this only goes to the mode of redreſs: the falſe date 
does not finally conclude the party. His redreſs is in a ſum- 
mary way, by application to the Go out of which the writ 
iſſues. And therefore in the Court of Exchequer, in the caſe 
of the || Xing v. Mann, upon an extent, the Court inclined 


to diſallow the plea z and ſet aſide the writ pon motion, be- 


cauſe it was ante-dated. - 


But an averment © that a LATITAT teſted the laſt day of 


cc. the precedent term, iſſued-in the vacation, does Nor tend 
«.to diſcredi.the. officer: for, by law, it may ſo iſſue, and | 


ought 
* A * 
c 20. — I F 


ka. os - a - ooo 


[ 4 


— 29 — 


eight to be ſo ante: dated. It can not be ſet aſide upon 


does NOT contradift the record ; becauſe, taking the courſe of Jon xeon. * 


967 


1760. 0 
— 7 


this Court together with the teſte of the writ, it ſtands in- and Another, 


diferent whether the writ was ſued out the laſt day of the Aſſignees of 
term, or in the vacation. And there is the difference be- Ha- 
tween ſuch a writ as hic, and thoſe that are intended by 3 REAVES, 


Alanis. © aki 


The reaſon hy. no body ſhall be permitted to aver cc that 
« a judgment was ſigned after the firſt day of the term; or 


« that a fieri facias was taken out in the vacarion, is, be- 
cauſe the FACT is not relevant : the legal conſequences do xof+ 
depend upon the truth of the fact, on what day the judg- 
ment was completed, or the writ of fer: facias actually taken 
out; but upon the rule lau, * that they ſhall be deemed 
complete, and bind to all intents and purpoſes, by relation.“ 


The moment the /aw ſaid, 4 Judgment ſhould bind pur- 
« chaſers only from the ſigning, it followed, that, in the caſe 
of purchaſers, the time of ſigning might be /bewn. - | 


tf, to invalidate the writ, there was an averment * that 
. jit ISSUED on d day in the VACATION;” there the inference 
would hold from the caſe of a judgment, or Feri facias : 


and, to be ſure, ſuch an averment could not be allowed; 


becauſe, to that purpoſe, the fact is not relevant; for, by 


law, a /atitat may iflue in the vacation, teſted the laſt day of 


the precedent term. 


Authorities, © that a /atitat is void, if it bears tefte out of 
« term,” (which is the caſe of * Buckridge v. Wright, ) 
prove nothing to the preſent purpoſe ; becauſe it is equally, 
certain that it may be purchaſed out of term, provided the 
_ teſte be formal. : 2+ I. 


The caſe of + Jones, an attorney, v. Burnet, upon. a writ 
of privilege, is not applicable. The Court there held the 


replication to be inſufficient, but abated the writ : and the 


ground they went upon, was, that it appeared on the plain- 
tiff's own ſhewing, © that his writ bore date BEFORE his 


« cauſe of action, though in fact taken out after.” But 


they conſidered that writ as in the nature of an 'ORIGINAL, 
and therefore abateable, if it bear date before the cauſe of 


action, 


Now the direct contrary is the eſtabliſhed law in the caſe 
of a LATITAT : for it may bear date before, if really proſe- 
cuted after the cauſe of action. N 


VY The 


SMITH, 


ankrupt, v. 


* H. 12 G. 1. 
in B. R. 


+P. 3 8. 3. { 


in C. B, 
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1760. The cafe of + Aldworth v. Hutchinſon has been much je- 

lied upon, though it was never argued again: judgment ni 
is ſaid to have via 


— 


Jon vor 


and Another, 
Afﬀignees of 
Ha al- 
GREAVES, 
Bankrupt, v. 
SMI A. 


| 1 1 Lutw. 
329. 333 


termini ſci” 
Mich" tune 
prox* ſequen.” 


. Eaſter Term 33 Geo. 2. 


given for the plaintiff; and no cauſe 
ſhewn. But no judgment is entered upon the roll. And 
there might be a very good reaſon to give judgment for the 
plaintiff, upon the true conſtruftion of the covenant. The 


+ words might very fairly take in al proceſs as of that term ; 


eſpecially a judicial writ, which muſt proceed upon a ground 


to the end of the term. The teporter, uppoling the 
time of fuing ont the ſcire facias to be material, paſſes a 


| ſtrong cenſure _ the judgment, i it ſtopt the party from 


ſnewing the For he ſays, „ ſuch be the ground, 
« then, in judgment of law, 2 covenant may be broken when 
« in reality and truth it never was broken : quod nota.” And 
it would be well worth nothing indeed: for no propoſition 
could be more unjuſt. EY wo OR 


Upon the argument in this cauſe, it was ſaid (d that Ld. 
c Hardwicke, in the caſe of Hoare v. Yater, was of opinion 
« apainſt the averment; and that Mr. J. Lee came over to 
« that opinion; and that his Lordſhip was ready to have given 
« judgment, when he was told the parties had agreed.” 


I cannot form an opinion upon a point of law, which 


would not be ſhaken by ſo great an authority. But his 
| Lordſhip has been fo good as to let me have his notes of the 


two arguments, in that cafe, before him. There is no no- 
tice taken in his Lordſhip's own notes, of what might fall 
from himſelf : and it does not appear from his Lordſhip's 
notes of what Mr. Juſt. Lee ſaid, that he changed his opi- 
nion. His Lordſhip ſays, he believes he had not formed a 


concluſive judgment in his own mind; and that he cer- 


tainly "And be no preparation towards delivering it in 


Court. And he has been pleaſed to tell me, that he in- 


clined to he opinions of Mr. Juſtice Page and Mr. Juſtice 


Lee, (who were for admitting the averment in the defend- 


ant's r<joinder,) againft the opinion of Mr. J. Probyn, who 


thought it could not be admitted by law. 


| And we are all moſt clearly of opinion, * That the aver- | 


& ment in the defendant's rejoinder ought, by law, to be 
« admitted.” Conſequently the demurrer muſt be over- 
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Martin, ex dimiſſ. Henry Weſton, ver/. Mowlin. 
r HIS was a ſpecial from Dor/etfhire aſſizes, upon an 
* ejectment — the recovery of a cloſe of paſ- 
ture, of 12 acres, called New Ciſe, parcel of the Manor of 
Myle Regis and Ellibell in the county of Dorſet, On 
4 not guilty” pleaded, and iſſue thereon, the cauſe came on 
to be tried: and a verdict was found for the plaintiff, ſubs 
ject to the opinion of the Court, on the following caſe. 


It appeared, that the premiſes are copyhold of inherit- 
ance, biden of the ſaid manor: and that on 29th April 
1691, one Andrew Buckler and Rachel his wife, did duly 
make a ſurrender of the premiſes, to Henry Wefton, in the 
words following. 1 ee 


Then the caſe ſets forth this ſurrender, in hec vera: 
which is to the uſe of the ſaid Henry Wefton in fee; who 
was, at the ſame Court, admitted accordingly; under a PRO- 
v150 and AGREEMENT That if the aforeſaid Andrew Buck- 
« ler and Rachel his wife, or either of them, or the heirs, 
« executors, and aſſigns, of either of them, ſhould pay, or 
« cauſe to be paid, to the ſaid Henry Weſton, his heirs, exe- 
« cutors, or aſſigns, the ſum of 5 J. 10.5. upon the 29th 
« day of October then next, and the full ſum of 225 /. 
© 105. at or upon the 29th of April 1692, then the ſaid 
Henry Weſton, his heirs, or aſſigns, ſhould, upon the re- 
e queſt and at the coſts of the ſaid Andrew and "Rachel, 
« gr one of them, SURRENDER into the hands of the lord 
« and farmers of the ſaid manor, the premiſes aforeſaid, 
« with the appurtenances, to the uſe and behoof of the 
« ſaid Andreu, for the term of his life; and after his deceaſe, 
« to the uſe and behoof of the ſaid Rachel, for term of her 
« life; and after the deceaſe of them, and both of them, 
e to the uſe and behoof of the heirs of the bodies of them, 
« begotten or to be begotten; and for default of ſych 
« iſſue, then to the uſe and hehoof of the right heirs' of 
te the ſaid Andrew for ever, according to the cuſtom of 
cc the ſaid manor. But if the ſaid Andrew and Rachel, 
„ their heirs, or aſſigns, ſhould make default in payment 
s of the ſeveral ſums aforeſaid, or any of them, accord- 
« ing to the tenor and true intention of this condition, 
&« that then this preſent ſurrender ſhall remain to the ſaid 
« Henry Weſton, his heirs, and aſſigns, for ever, in force 
“and effect as aforeſaid.” _ i 
That by. virtue thereof, the ſaid Henry Wefon did enter 
into poſſeſſion thereof, and was in poſſeſſion at the time of 
his death, which happened on the 6th of April 1705. 
| „ That 
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That the ſaid ſum was not paid according to the condi. 


tion of the ſaid ſurrender: and it appeared that, the guy 
of redemption of the premiſes was not forecloſed or releaſed 
during the life of the taid Henry Hs. 
” W „ ˖ͤ & PPC 1003497 7 

It further appeared that the ſaid Henry M gfton, on the 
:22d of July 1699, ſurrendered the premiſes and divers other 
.copyhold eſtates in the ſame manor, in the words following: 
% Ad hanc curiam venit Foharmes Gray unus 'cuſtomar 
cc tenenꝰ iſtius manerij, et hic in pleni c. ia, virtüte cujuſ. 
& dam ſeripti vocatꝰ a letter of attorney ei direct', et autho- 


e ritate per idem ſeriptum conceſſ' ſub manu et ſigillo Hen- 


cc rici Weſton, aP cuſtomar tenen manerij predict geren 


cc dat die et anno ſupradict', et in nomine et ex parte ipſius 


ce Henrici Weſton, ſurſum reddidit in manus dominorum et 


c firmar' manerij prædict', un' le gentlemar's land vocat' 


& lane, houſe, &c. &c. &c. (deſcribing ſeveral parcels ly- 
« ing within the ſaid manor,) 'ac-etiam un clauſ® paſture de 
ec nous incluſum continen' per eſtimationem duodecim acras, 
ac Kc. '&c. (deſcribing the premiſes in queſtion,) necnon to- 


_ £,tum-ſtatum jus titulum intereſſe clam” et demand” quæ- 
c cunque prædict' Henrici Weſton tam in lege QUAM in 


« AQuITATE de et in præmiſſis prædict' et qualibet inde parte 
et parcella; ad opus et uſum prædicti Henrici Weſton pro 
t termino vitæ ſuæ; et poſt ejus deceſſum, ad opus et uſum 


. talis perſonæ five perſonarum cui vel quibus, et pro tali 
4 ſtatu five ſtatibus qual ipſe prædictus Henricus Weſton, 
e per ultimam voluntatem ſuam aut per aliquod aliud ſcriptum 


& ſub irianu et figillo prædicti Henrici Weſton, dabit devi- 


6 ſabit limitabit declarabit five appunctuabit; et pro defectu 


et talis donationis, deviſamenti, limitationis, declarationis, 


4 ſiye appunctutalionis, ad opus et uſum rectorum hæredum 


4% ipſius Henrici Weſton in perpetuum, ſecundum con- 
4 ſuetudinem manerij prædict. Super quo, ad iſtam ean- 
« dem curiam venit prædictus Henricus Weſton, et cepit 
<«..de;dominis et firmar* prædictis præmiſſa prædicta ſuperius 
4 ſurſum reddita cum omnibus et ſingulis eorum pertin', 
© habend et tenend' omnia et ſingula præmiſſa prædicta 
<« cum ſuis pertin', præfato Henrico Weſton pro termino 
«mite ſuæ; et poſt ejus deceſſum, tali perſon five perſonis 
F cui vel quibus, et pro tali ſtatu five ſtatibus qual' ipſe 
c prædictus Henricus Weſton, per ultimam voluntatem ſuam 
cc aut per aliquod ſcriptum ſub manu et ſigillo ſuis, dabit 


&+,;devidabit limitabit declarabit five appunctuabit, prout ſu- 


t perius limitatur; et pro defectu inde, rectis hæredibus 


* ipfius Henrici Weſton in perpetuum, ſecundum conſue- 
„ tudinem manerij. prædicti; SUBJECT” ramen ſeparalibus 


ct CONDITIONIBUS in quibuſdam copijs rotulorum cur manerij 
« pred” mentionat, quarum fſeparal dat” ſunt prout ſ 5 
pred mentionat, quarum ſeparal' dat' ſunt prout ſequen, 


& viz. un' geren' dat. '24to die Januarij 16823 alter” geren 


60 dat 
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e dat 17 die Octobris 1689 et un' al geren' dat” 29 die 1760. 
.« Aprilis 16913 per antiq ' redd' inde per annum, ac per 5 
cc omnia aP onera opera conf” ſeCtas et ſervitia inde pris Max Trix, ex 
« debita et de jure conſpeta. Et pro tali ſtatu et ingreſſu, dimiſſ. Wes- 
ct xc. prædictus Henricus Weſton dat', &c. : et fic admiſſus Tox, v. 

« eſt inde tenens, fecitque, &c. ?“ 012,748 **  Mowurth 


That the premiſes in the laſt mentioned ſurrender, called 
by the name of “ one cloſe of paſture newly ineloſed, con- 
« taining by eſtimation 12 acres,” are the premiſes in queſ- 

tion; and the ſame as were contained in the ſaid firſt men- 
tioned ſurrender. | VVV 


On the 3oth of September 1701, (the ſaid Andrew Buckler 
being then dead, and the ſaid Rache! his widow living,) the 
ſaid Henry Weſton made and publiſhed his 4% will, in writ- 
ing; and ag deviſed in the words following“ As to 
c my worldly eſtate, I diſpoſe thereof as followeth. And 
« firſt I give to my ſon William Weſton the ſum of 200 J. of 
« lawful Engliſs 1 to be paid to him within one year 
ce next after my deceaſe; and as to the ſecurity for the pay. 
« ment thereof, I do hereby CHARGE all thoſe my lands, te- 
« nements, and hereditaments, within and parcel of the ma- 
« nor of Wyke Regis aforeſaid, which were heretofore /urren- 
« dered to me by John Gray, deceaſed ; and alſo all that my 
& cloſe of meadow called Orchard Meadow, lying and being 
« in the town of Weymouth in the ſaid county. Item, I do 
« hereby ſtrictly _ and command my fon Henry Weſton 
© to take great care of my wife, his mother; and to find and 
“ provide for her, during her life, ſufficient and convenient 
te neceflaries of all ſorts. Item, I give and deviſe unto my 
« daughter Mary Wallis, widow, one yearly, annuity or 
« yearly rent-charge of 15 J. to be paid to her yearly and 
« every year from my death, for and during the term of her 
« natural life, clear of all deductions, and to be iſſuing, due 
« and payable to her out of thoſe my lands called Marſh 
ec and Bowwneham, within and parcel of the ſaid manor of 
6 Wyke Regis: which ſaid yearly annuity or rent-charge I 
« do hereby direct to be paid to, my ſaid daughter yearly 
and every year, by 4 equal quarterly payments, to be 
« made on, &c. ; the firſt payment to be made, & c. And 
« if default ſhall be made at any time or times in payment 
« of the ſaid annuity or yearly rent-charge of 15 J. on any 
s or either of the feaſts aforeſaid, then I do hereby deviſe 
« unto my ſaid daughter the ſaid lands called Bowneham and 
e March, for and during the term of her natural life, And 
© ewvhereas Rachel Buckler, widow, flands indebted to me, in a 
s confiderable ſum of money, I do hereby appoint and give her 
© tqvelve months time, after my death, to pay the ſame : and I 
do give her 501. to be allowed out of the faid debt. Item, I 
| "2 | “ give 
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| . „ give to the poor of the pariſh of Wyke Regis aforeſaid, the 
eee eee 
Marin, ex © cutor hereinafter named, at my funeral. Hem, ALL 
AJimiſſ. Was- © lands, tenements, and hereditaments, WITHIN AND PARCEL 
TON, V. c OF THE SAID MANOR OF WYKE REG1s, and alſo all other 
 Mowuin. „ my lands, tenements, and hereditaments, in the county 
cc of Dorſet, (ſuch parts thereof as are above charged for the 
« payment of the ſaid 200/. to my ſaid ſon William, and 
cc For my ſaid daughter's annuity, /ubje# thereto, ) I do give 
< and deviſe unto my ſaid fon Henry Weſton, and unto Anne 
e“ his now wife, and to the heirs of, the body of my ſaid ſon 
& Henry on the body of the ſaid Anne lawfully begotten and 
t to be begotten ; and for default of ſuch iflue, to my right 
4e heirs for ever. Item, I give and gs tem to my ſaid fon 
cc Henry Weſton, all my goods and c attels, and perional 
tc eſtate whatſoever; he paying my debts, legacies, and fu- 
et neral expences : and I do hereby make and appoint him 
« my ſaid ſon Henry Weſton my executor.” _ 


© That the ſaid teſtator was ſciſed in fee of che ſaid cloſe 

called Orchard Meadow, in the ſaid will mentioned. 2d 

| That the teſtator died on the 6th of dpril 1705, with. 

out revoking or altering his ſaid will; which was proved by 
the ſaid Henry We/ton the ſon, in the month of May following. 


That it did not appear, whether the faid Rachel Buckler 
was or was not indebted to the ſaid teſtator other ꝛuiſe than on 
eccount of the mortgage afareſaid. " FH 


That the ſaid money NOT having been paid, and the ſaid 
Rachel being alſo dead, JohN BUcxkLER, /on and heir of the 
ſaid Andrew and Rachel, was on the 24th day of July 1705, 
at a court of the ſaid manor, admitted tenant of the premiſes 
and did, at the ſame court, make the following ſurrender of 
the premiſes in queſtion, to the ſaid Henry Weſton the fon » 
which admittance and ſurrender are ſet forth in hbec verba. 
The admittance is in common form And the ſurrender is 
« of the premiſes, necnon totum ſtatum jus titulum intereſſe 
& clany et demand' ſua quæcunque tam in lege quam in equi- 
« tate de et in præmiſſis prædict' et qualibet inde parte et 
c parcella; ad opus et uſum Henrici Weſton hæred' et 
« aſſignꝰ ſu in perpetuum, ſecundum conſ', c.“ Upon 

which ſurrender the ſaid Henry Weſton was admitted. 


That the ſaid Henry Weſton (the ſon) having iſſue, amongſt 
others, the leſſor of the plaintiff (his eldeſt ſon), and a 
daughter, Sarah M gſion, did on the 27th day of April 1738, 
at a court of the ſaid manor, make the following ſurrender : 
which ſurrender is ſet out in hec verba, and appears to be a 

| ſurrender 
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1 e eee e the ſaid * 
1 W. to the uſe and behoof of him the ſaid Henry Weſ- 2760. 
6 fon, for and during the term of his life; and from and MazTin, ex | 
« after his 1 to the uſe and behoof * SARAH Was- dimiff. Wes- 
„ Tox, daughter of him the ſaid Henry Weffon, her heirs ron, v. 
« and aſſigns for ever.” And the ſaid Henry was, at the Mow in. 
fame court, e! nn to his ſaid nen 


6 Iy > 


e che before „ 3 the wif 77 Hen * 2 
the ſon, was then living, and did xo. join in the ſaid ſurrende 


That the ſaid , Weſton "afterwards ME Wich 
obn Mowlin : both of whom are dead, wee GE 
Zu teir eldeſt fon and bels. 8 


That the ſaid Henry Vg fon the fon died on ths 18th of 
December 1749 3 having ſurvived his ſaid daughter 8arah. 


The ſaid Anne his wife died on the 28th 105 of Novem- 
ber 1756. 
On the death of thi ſaid Wn the SA the de- 
fendant, by his guardian, entered; and hath been hitherto 
in poſſeſſion of the premiſes i in queſtion. G 1 be 


| It appeared, that by the cuſtom of the manor, een 
eſtates may be entailed and barred by ſurrender. 
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The queſtion ſubmitted to the judgment of the Court 
was“ Whether the n upon this caſe, is iter to 
recover 5 


| This caſe was s argued on Tueſtay the 6th of May 1760, 
by Mr. Glynn for the PR and Serjeant 8 6 for 
the defendant. 


Mr. hun (for the plaintif}) divided it into two el 


iſt, Wiz e tail was nit i 4 will of 
old Henry Weſt bee e, to Henry 225 the ſon, 


and 7 his wife, and the heirs of their two dies ? 


2dly, If any ſuch eſtate tail was 8 created, then 
whether it was BARRED by the ſurrender g . Ws: often the 
ſen, wrrgouT his wife Anne, on 27th of April 1738. 


Firſt—He infiſted that an m tail was created by old | Point, 
Henry Weſtan's will. | _ | 
Ee 
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. deemed; and he had ſurrendered it ts the uſe of Bus will. 35 


TON, v. 


pd Point. 


| 10 early confidered this as a reat 
Ade BY meant ' deviſe ir ar fuch, and not as perſonal 


eſtate. Nen of it; he had advanted 
1 1755 dhe ſaw ny" prgbetg f ftr being 14. 


| The eftite e by hs , the will is no more 
than a declaration o of the ul | uſes of of ;the EA. : 


And as to the He in the 2 R to Rachel Buck. 


ter + 06 ' ftanding . indebted to the teſtator in a conſiderable ſum 
% of money, ” it does not at all appear, what pecuniary con- 
nections fubfiſtetl between the teſtator and her: this might 


be ſome other diſtinct debt, chat had no — to this mort- 


Fee of mA huſband's. "OY 


The ods e by Job . do ſon ol heir of 


Andrew and Kachel, to Heusy Weſton the ſon, is g no means 
A concluſive 1 angge For „hn Buckler d not mean 


to aſſert any right 75 Himiſel in the eſtate: he n meant to 


confirm m Henry Wiefter's title to it. 518 8 NaN Fol Z 
If the money ſhould be paid 1 685 a Court of Lauer would 


| lirect it be, baer eee Kab 2. 


Secondiy- The - M4 5 CY or be . W the 
fingle ſurrender of Henry Weſton alone, WITHOUT Bi- wife. 
For he and. his wife took a joint fate for eir lives by Ex- 


TIER Tr, under the will of old. 2 Mellon. 1 Inft. 183. 


Marquis of Jincheſter's Caſe. 3 Co. 1. Owen v. Morgan, 
. ct. and reported in 3.05 5: an nean 1 


And if this be the conſtruftion as to J it muſt be 
the ſame as to copyholds : for the Pond "le | holds 1 in ebony 


Cue Complete ch, %. 


No bar cout ariſe from this e — 9 it 5 
conſidered as AN to a Jones or as a r 
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It, Conſidering it as anxlogows to a a fo it oni 
7 ontinuance. A ſurrender, cannot have the effeC 2 — 
bel. 2 Ro. Rep. 256. athrott v. Adumt, (ad point of 
at caſe.) It is a deed poll. No e ariſes as to 


_ reverſion 3 in fee to imtelf. * 
ads. Conkdrting 10 0 n it LP 8 * 1550 


by the cafe: of Oven v. Morgan, juſt now cited: 


has aſſumed to himſelf a 4 . N from what he was 
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But fines and recoveries are not to be applied to chr. 1760. 5 
holds, or compared to ſurrenders of copyholds. d e 


A ſurrender is in the nature of a ronveyance, and operates ex dimiſſ. 
as an extinguiſbmemt. A ſurrenderor can't make a diſcontinu- WERSTON, v. 
ance, unleſs he has a capacity of ſurrendering both the inberi- Mow iin. 
tance and eftate. < Co. Litt. 325. a.  Butthis ſurrenderor had no | 
power to convey it as a remainder: he had no. power over the 
tenancy 3 which he took by entierty. This ſurrender is to- 
tally void, nothing could be conveyed by it. Surrenders are 

upon the foot of grants or releaſes; a perſon can neither grant, 

releaſe nor ſurrender more than he has in him. A leaſe by the 

huſband would have been void after his deceaſe : the tenancy 

is in the wife. And thus it is in caſes of waſte : ſo alſo of a 
copyhold manor. Cro. Fac. 99. Therefore this act of the 
huſband alone, without his wife, is not voidable, but void: 

he could only convey an eſtate of freehold for his own Ife. 


Conſequently, there is a good eſtate in the leſſor of the 
plaintiff; and it is not affected by this ſurrender. _ 
Serjeant Stanniford, who argued on behalf of the de- 
fendant, previouſſy obſerved, that whether this eſtate is to 
be conſidered as copyhold, or as perſonal eſtate, it ſtill comes 
to the /ame perſon, viz. Henry Weſton the ſon, who is both 
dieviſee and alſo executor ; and copyhold lands are liable to pay 
debts; and it does not appear that there was ſufficien 
without it, to pay the teſtator's debts. And he alſo wok 
notice of the hat. in old Henry Wetorr's ſurrender to the uſe 
of his will, „that the limitations in his will were to be 
« SUBJECT To THE CONDITIONS mentioned in. certain copies 
« of court-rolls of the ſaid manor ;” and this very court-roll 
of Andrew Buckler's ſurrender to him is particularly ſpecified 
as one of them; by which court-roll, and the copy of it, the 


ſaid Henry Weſton the teſtator was admitted to this eſtate, . 
not abfolutely, but as ſubjeft to redemption by Andrew and Ra- . 
chel Buckler : and Andrew being dead when the will was 

made, the teſtator gives Rachel time to redeem it, and alſo 5 


50/7. out of the debt. This, he ſaid, amounted to a clear 
and full proof C that the teſtator did n conſider himſelf as 
« abſolute owner: of this eſtate.” Beſides, the deviſe to his 
ſon Henry is only in general terms: and there are other eſtates 
mentioned in the will, which are ſufficient to ſatisfy a deviſe 
in ſuch genexal terms, without having recourſe to this mort - 
gage of copyhold lands. on 10 E 


Then he proceeded to anſwer Mr. Ghnn, upon the two 
points which he had made. 
« As 
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Was rom, v. 


MOI I. 
z| Point. 


Eaſter Term 33 Geo. 2. 

As to the former, he denied that any eſtate- tail was created 
by old Henry N. E will; or that the teſtator had any ſuch 
intention. He knew he was but a mortgagee : and he has nor 
deviſed this particular land by particular words. And he 
-manifeſtly conſiders Rachel Buckler as having the right of 
redemption. Therefore he could not mean to intail it. And 
though he lived till 1705, he never forecloſed the equity 
of redemption. r 


Neither did the perſons who claimed under his will, 
claim under the intail, but as executor and refiduary deviſeer. 
In July 1705, Jobn Buckler, who was heir both to his fa- 
ther and mother, ſurrendered to the uſe of Henry Weſton 
the ſon, in fee; who was admitted accordingly ; and who 
accepted it as executor of his father's will; and who lived till 


December 1749. Anne his wife, who ſurvived him near 


ſeyen years, did wot ener : but the preſent defendant en- 


2d Point. 


tered on the death of his father, and hath been in poſſeſſion 
ever ſince. „„ 5 


As to the latter, he inſiſted, that although it ſhould be 
admitted that this land did paſs by the deviſe as real eſtate, 
and that Henry Męſton the ſon, and Aune his wife, were ſeiſed 
of it at deviſees, yet they were ſeiſed of it in ſuch a manner, 
that the ſurrender of it by Henry Weſton alone, without his 


wife, was a ſufficient BAR. 18 


| holds are not intailable, he ſaid, under the fatute de donis, 
but by c/ffem : and the intail of them can be barred only by 


 cuflom. And they are barrable in 3 methods only; viz. by 


22 Co. 5. a. 
Moore 210. 
4 Leon. 26. 
93. 222. 


+ 3 Cro. 5. h. 
3. 

2 Ro. Abr. 
33 5. let. D. 
pl. 3. 


furrender in the lord's court, by recovery, by forfeiture. 


Here, the wife's eſtate was no impediment to the ſurrender. 
'The huſband and wife were ſeiſed to them and to the heirs 


of his 2 * her: and the huſband and wife took by 


moieties. erefore the recovery is good as to a moiety. And 
it is not like the caſe of * Owen and Morgan : for there the 
huſband and wife took by entierty. And + Cuppeldike's caſe 


fully proves, © that if the huſband alone had been vouched, 


& jt had been a good bar.” And he cited Lord Shef- 
feld's caſe v. Ratcliff, in Hob. 434. and ſeveral other books, 
{ Godb. 300. Palmer 352. 2 Ro. Rep. 312. 333. 374. 496. 
501. Sir Wm. Jones 69. and Jenkins 286.) and alſo 2 Ro. 


Abr. 394. tit. Recovery Common, let. A. pl. 4. to the ſame effect. 


From whence he argued, that the caſe of Owen v. Mor- 
gan was not founded upon the wife's intereſt in the eſtate, 
but upon the huſband's not being a good tenant to the precipe. 


le ſaid it muſt be taken that there is, in this manor, a 


cuſtom © to ſuffer a recovery. And this is an effeQual 
bar to the eſtate tail, | | 
13 | Therefore 


Eaſter Term 33 Geo. 2. 


Therefore he prayed judgment for the defendant, as in 


caſe of a nonſuit. 
Mr. Glynn replied, 


That the eſtate is particularly deſcribed, in the ſurrender to 
the uſe of old H. W.'s will, though not in the ſaid will itſelf : 
and nothing appears to ſhew that the teſtator meant to con- 
ſider this as part of his per/onal eſtate. | | 


Conn mmm. 


MazrTin, 


5 ex dimiſf, 


Wesron, V.. 
Mow1lin, © 
iſt Point. 


A ſurrender is not analogous to a recovery? it is not to have ad Poiat. 


the effect of a recovery with double voucher z which ſtands 
upon a peculiar technical reaſon, { viz. the recovery in value, 
which would go to the heir in tail ;) which reaſon don't 
hold in the preſent caſe. The huſband can only make an 
eſtate for his own life he can't affect his wifes eſtate, And 
her eſtate, remaining unaffected, will protect the ſubſequent 


remainders. Therefore this ſurrender cannot operate as a 


bar. | 
The Cour took two days time to adviſe : 
And on Thurſday the 8th of May 1760, 


Lord MaxsriRL p delivered their reſolution! which was for 
the defendant, on both points; viz. That the eſtate did not 
paſs by the deviſe ; and that it was well barred if it had. 


After having particularly ſtated the caſe, his Lordſhip 
obſerved, That at the time of old Henry Weſton's making the 
ſurrender to the uſe of his will, he manifeſtly confidered 
this as a mortgage ſubject to redemption, though forfeited : 
for in this ſurrender he has inſerted the words & totum ſta- 
« tum jus titulum interefſe, &c. prædicti Henrici Weſton, 
« tam in lege quam in equitate, de et in præmiſſis.“ Then, 
by his will, he charges theſe lands, together with his orchard- 
meadow in Weymouth, for ſecurity of the payment of a le- 
gacy of 200 J. to his fon William. Then he mentions Ra- 
hel Buckler's ſtanding indebted to him; and gives her time 
for payment of the debt, and 5o/. out of it. And afterwards, 
by a general deſcription, he gives and deviſes © all his lands, 
« tenements and hereditaments within and parcel of the ſaid 


« manor of yke Regis, and alſo all other his lands, tene- 


« ments and hereditaments in the county of Dorſet, (ſuch 
« parts thereof as are above _—_ for the payment of the 
« faid 2007. to his ſaid fon Villiam, and for his daughter's 
6 —_— ſubject thereto,) to his ſon Henry We/fton and 
« Anng his witt, and to the heirs of the body of the ſaid 
„ fon Henry on the body of ſaid Anne lawfully be- 
© gotten and to be begotten.” And he bequeaths all his 

| | | | | | perfonal 
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Mowrix. 


perſonal eſtate whatſoever, to his ſaid ſon Henry, and 
makes him his executor. 6 | nap bs | 

The plaintiff is the only fort and heir of Henry Weſton 
(this ſon of the teſtator) by the ſaid Anne his wife; and 


he claims this parcel of land, called New Cloſe, as heir of 


their two bodies, in ſpecial tail, under the will of his grand- 


father, as being deviſed thereby under this general deſcrip. 


aſt Point. 


To this clatm thus founded on a ſpecial intail, two an- 
ſwers are given on the part of the defendant. The firſt is, 


That it was not deviſed as land, but as money 3 it being only 


a ſecurity for money, and redeemable, at that time, by Ra- 
chel Buckler. (And if this be ſo, it makes an end of the caſe.) 
The ſecond anſwer is, That, ſuppoſing it to be deviſed a 
land, and ſuppoſing it to be intailed too, yet an eſtate tail 
may, by the cu/tom of this manor, be barred by a ſurrender 
in the lord's court; and that here has actually been ſuch a 
ſurrender made by Henry Weſton, ſufficient to bar the intail, 
though made by hit alone without his wife, and though his 


wife herſelf might not have been prejudiced by it. | 


As to the conſtruction of the will of old Henry Wefton— 
Ir it appeared that the geſtator really meant and intended to 
deviſe this cloſe as land, it would then be a deviſe of land: 
the mortgage being forfeited by law, and the eſtate in the 
land become abſolute. Bur i it appears that the -teſtator 
meant and intended it as a bequeſt of money only, then it 


would be conſidered, in a court of equity, as a ſpecific bequeſt 


of the money; and a court of equity would not direct the 
money to be laid out in land, without expreſs words in the 
will to ground ſuch direction upon. 


It ſeems to me, that the teſtator all along underſtood this 
to be part of his PERSONAL eſtate 3 and that he meant to 
diſpoſe of it as ſuch, by this will. He ſurrendered it as 
charged with a condition of redemption and re-ſurrender ; and in 
his will, he manifeſtly conſidered it as a debt due from Rachel 
Buckler ; and that debt, as part of his perſonal eſtate. 


It will be ane to conſider what ſpecies of property the 
teſtator had in this eſtate. e | 


A mortgage is a charge upon the land: and whatever 


would give the money, will carry the eſtate in the land along 


with it, to every purpoſe. The eſtate in the land is the ſame 
thing as the money due upon it. It will be liable to debit ; 
it will ge to executors ; it will paſs by a will net made and ex 
* the ſolemaities required by the /{atute of 8 


The aigumem f the debty or. forgiuingiit, will -draw the I, 
after it, as a ramſeguence : may, it. would do it, though: the 
gebt were forgiven only by paro/; for the right to the land 


would follow, notwithſtanding the ſtatute of frauds. 


The rule of law attaches at the time of the teflater's 


death ; no fubſequent act of the mortgagor can alter the na- 
ture of the property. It is the rule of law that governs 
the property, and leaves no election to any body to vary 
it after the death of the teſtator. _. t b:9 feb 


Though the teſtator has not in his wil expreſsly men- 
tioned this eſtate to be redeemable, yet he has: done ſo in the 
ſurrender to the uſe of his will: he ſurrenders it ar liable to 2 
condition in equity ; (for at laws, it was become abſolute;) 
and there had not run above 8 or 9 years upon this mort- 

ge, when he made this ſurrender. So that he appears to 
have made the ſurrender of it, only to ſubſtantiate his claim 
upon the eſtate ; and upon the face of the ſurrender, plainly 
conſidered it as redeemable. | 


_ 
170. 


Maar, 


ex dimiſ. 
Wsrom, v. 
MOwWII xn. 


And ſo he did in his will too. We muſt take it upon he 


will, that the widow Buckler owed him no other debt but 
this: for de non exiſtentibus et de non apparentibus eadem eſt 
ratio. He gives her time to pay it; he gives her a ſpecific 


legacy out of it; he gives it a a debt towards payment of 


his debts and legacies. © I give and bequeath to my ſon 


« Henry Weſton all my goods, chattels and perſonal eftate 
« whatſoever, he paying my debts, legacies, and funeral ex- 
« pences.” And there is nothing to control this but the general 
words „ all my lands, tenements, and hereditaments within 


« and parcel of the ſaid manor, c.“ But his creditors and 


tegatees had a right to have it conſidered as perſonal eſtate. 


Therefore we all agree in opinion, © that he meant to 


© paſs it as @ DEBT.” And there is no colour to imagine 


that it could be conſidered in a court of equity, as a ſpecific 
bequeſt of money which they would direct to be laid out in 


land, 
As to the eſtate's being BARRED, in caſe it had paſſed by 


the deviſe; there is no doubt but that it would have been 


well barred by this ſurrender. | 


By the cuſtom of this manor, intailed copyhold eſtates are 
barrable by ſurrender in the lord's court: and Henry Weſton 
the ſon has here actually made ſuch a ſurrender. Though 


be could not bar it in one form, he might do it in anrher. 


Wherever the tenant in tail of a freehold eſtate could by any - 


means 


24d Point. 
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1760. means bar the eſtate, there this tenant in tall of this copy. 
\ a hold might do it by ſurrender : and his r 
Marin, 4 ee e ee 
ex dimiſſ. 
Was ron, v. Conſequently, upon this point, the leffor of the plaintie 
MowLix. can have no title. 


| , quilcungue vi data, the plaintiF appears to have. 
no title: and the defendant muſt have 2 591 as in 
caſe of a nonſuit. | 


Rurs accordingly, That the outs be delivered to the 
defendant; and that judgment be entered for him, 
as in caſe of a nonſuit. 


Rex verſe Benfield and Saunders. | 


| Rule niũ for 


Mx. Serj. Na, Mr. Ates, and Mr. Stowe, ond cock 
arreſting judg- why the judgment againſt theſe two N e ſhould 
ment, on con- gof be arre yan. 

viction of ſe- | 
oy py An information had been filed nick theſe two ay | 
finging in'the together with three others, for a miſdemeanour: which in- 


ſtreet Ii 3 formation conſiſted of 4 counts; one, for a riot; another, 
ng "roſe. for Publiſhing a libel; a third, for a riot and libel; and ow 
8 on and Ath and laſt, as hereafter follows. | 


cutor's ſo 
daughter, with 
intention to 


diſcredit him information. 


with his faid 


children, and 
to deſtroy his 


+ x4 oy Larry guilty of this count, which is as follows, vis. 


diſch „af - ny Rt” 
bene That they the faid Thomas Benfold, Thomas Wille, Thema 


veral objec- Kyte, John Saunders, and Thomas Jener, being ſuch perſons 


| legal 3 as "aforeſaid, and molt unlawfully, wickedly, maliciouſly, and 


happineſs in his family, and the comfe had in ry ſaid tuo 

children, John and Jane Cook, — to hurt and injure HIM 

THE SAD. DANIEL Cook in his trade and buſineſs of a grocery 

which he the ſaid Danie Cook then and there, to wit, at 

Cheltenham aforeſaid, in the county of Gloucefter aforeſaid, 

RN and for a long time ny: there had e _ 
ollow 


| The other three defendants were acquitted of the whole 


Benfield and Saunders were 3 of all the reſt of the 
domeſtic peace information, excepting this 4th count : but they were Ig 


f unjuſtly deviſing, deſigning, contriving and intending (as 
leasen. much as in them lay) further to difurb, malgſf, and d hui 
5 the ſaid Daniel Coe, and to deftr, fire his domeſtic peace ani 


SONGS 


655 


followed with great eredit ard reputation, and thereby to 1760. 


reduce him the faid Daniel Cooke to want and poverty; and 
alſo moſt unlawfully, wickedly, maliciouſſy and unjuſtly” Rex v. 
deviſing, _—_— contriving and intending” to traduce, BzuTIII Dv 
vilify THEM the ſaid" ſoHN Cooke: and Jang: and Saune 
Cooxx, ſon and daughter of the ſaid Daniel Cooke, being PERS» 


ſcandalrze a 


tion, and being perſons of honeſt, chaſte and virtuous lives 


and converſation, and being then in great credit and eſteem 


with all the honeſt liege ſubjects of our ſaid preſent ſovereign 
Lord the King, with whom they the ſaid John Cooke and Fane 


Coke were acquainted z and alſo moſt unlawfully, - unjuſtly, _ 
wickedly and maliciouſly deviſing, deſigning, contriving and 


intending to repreſent, ſuggeſt and make it to be believed and thought 
that the ſaid JOHN CoOKE was a difhongft, immoral and ill-diſ+ 
fuſed perſon, and that the ſaid Jang Cooks was a lewd, an- 


ton, diſolute, diſorderly and ill-difpoſed perſon, and had been 


guilty of incontinency, lewdnefs, debauchery and fornication ; and 
alſo to make it be believed and thought that ſhe the ſaid Jane Cooke 
had been got wvith child of a baſtard, and had been delivered of a 
baſtard child at London in order to conceal the birth thereof ; 
and alſo deviſing and contriving moſt unlawfully and un- 
juſtly to Hurt and injure THEM the ſaid JOHN COOKE and 
JANE Cookk in THEIR good name, fame, credit, character and 
reputation, and to expoſe the ſaid Joan Cooke AND JANE 
Cooks to ſhame, infamy, ſcandal and difhenour, and to bring 
THEM into diſgra.?, hatred and contempt with all the liege ſub- 
jets of ous ſaid preſent ſovereign Lord the King, knowing THEM the 
faid JOHN Gooke and JaNE Coole: and the ſooner lo complete, 
perfett and bring to effect their ſaid moſt — wicked and 
unjuſt purpeſes aforeſaid, THEY, the ſaid 

the younger, T homas Wills, Thomas Kyte, Fohn Saunders, 
and Thomas Jones, afterwards, viz. upon the 26th. day of 


May, in the ſaid 32d year of the reign of our ſaid preſent 


ſovereign Lord the King, in the evening of the ſame day, 
with force and arms, at Ghe/tenham aforeſaid, in the county 
of Gloucefler aforeſaid, to wit, in the public ftreet and King's 
common highway there, before and near unto the daelling-houſe 
of him the ſaid DANIEL Cooke there ſituate, with /oud voices, 


and in a public, open and ludicrous manner, in the preſence and 


hearing of divers liege ſubjects of our ſaid preſent ſovereign 
Lord the King, did unlawfully, wickedly and wy wap 
SING, ſay, ſpeak, utter, publiſt, pronounce, and did cauſe 
to be su, ſaid, ſpoken, uttered, publiſbed and pronounced 
divers other falſe, ſcandalous and malicious, obſcene and libellous 
SONGS, verſes and matters, of and concerning the ſaid JOHN 
Cooke and Janz Cooke, greatly reflecting upon the charaFers 
and reputations of THEM the ſaid JOHN Cooke and JANE Cooke : 
in one of which ſaid /ibel/lous ſongs, of and concerning the ſaid 
Fane Cooke, were contained divers falſe, ſcandalous, infamous 
and malicious x we matters and expreſſions, according to the 

Vox, II. Ro Geng X . 


rſons of good name, fame, credit, character and reputa- 


homas Benſieild 
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15760. tenor follgwing ; that is to ſay, * There are two people in 
* 1760 , * Cheltenham town ; the one a luſty ſpark : they both do take 
Rzx v. delight in game; each one doth keep a park. In one, there 
Beneietd © is «, wk in the other, there's a de; (meaning the ſaid Fane 
and'Saun- Cooke: ) © and if you can but favour get, a hunting you may go. | 
wzr9, „ But if that the” (meaning the ſaid Jane Cooke ) © is going 

4 proud, and like to be at rut; they turn her” (again mean. 
ing the ſaid Jane Cooke ) © into a neighbour's park; and there 
« to take the buck. d when that he has done his beſt, 
„ and this fine do- (again meaning the ſaid Fane Cooke 7 
&« is cloy d; then up ſhe goes to London town, her young one 
« for to hide; (meaning to hide a baſtard child of her the 
ſaid Fane Cooke. } © And when ſhe” (again meaning the faid 
Fane Corke } © had been there a while, if that you will but 
« mind; then out ſhe” (again meaning the ſaid Jane Coole 
i cometh from that park, and leaves her amm (meaning a 
5 baſtard child of the ſaid Jane Cooke } c behind. But yet a 
. 6“ while in town muſt ſtay; till all things ſafe and ſound; 
4 then, home ſhe” (again meaning the ſaid Fane Cooke ) 
5 « comes, to her own park, to take the other round.“ And 
. in one other of the ſaid /ibellous ſongs, of and concerning the 
ſaid Joan Cooke, were contained divers other falſe, ſcandal- 
ous, infamous and malicious words, matters and expreſſions, 
according to the tenor following; that is to ſay, . Come al! 
„ you jolly wonters bold; and take a turn with me: ſuch ' 
« ſport I'll ſhew, each night (though cold) before you ne'er | 
e did fee. And a wonting we will go, we'll go, wel 
« g0;3 and a wonting we will go. My maſter Johnny Mol?” 
(meaning the ſaid Jon Cooke) © has got ſuch tricks enough 
« in ſtore; his fame” (meaning the fame of him the ſaid Jonx 
Cookt) © is ſpread from eaſt to weſt, on ſhutters, poſt and 
« doors, & c. When night has ſpread her ſable veil, and all 
ic things ſafe and ſure, he'll” (meaning that the ſaid Join 
Cooks will) « ſhew you tricks; hell” (again meaning the ſaid 
Fohn Cooke will) © never fail; if you'll but nick the hour, &. 
« We hire men to catch our wonts; who feal them” (mean- 
ing the wonts or moles) „ when 'tis done. We love our 
« puggs; we dearly hugg: and is not this good fun? &c. 
« For every trap has got a trick, to make the game his own: a; 
„ The like was never known before, in country, city or town, An 
c. No begging diſh-clout &er ſhall wipe away ſo great | bole 
c a blot: forall their talk, and all their balk, it will not be aſſa 
&« fo ſoon forgot, & c. And the fame of Johnny's Moll” hay 
(meaning the ſaid JoHN Cooke) © is ſeen on every door: each 91 
'« yard, each gate, each ſtile, each poſt, ſhall ſpread it more | 
« and more. And a wonting we will go, we'll go, wel 
« po; and a wonting we will go.” To the great di had 
mage, ſcandal, infamy and diſgrace of the ſaid DanitL the 
Cooks, Jonx Cooker, and Jane Cooke; in contempt of our the 
ſaid preſent ſovereign Lord the King and his laws ; to the evil wit 
and pernicious example, Sc. and againſt the peace, 15 | 
. | . | por 
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Eaſter Term 33 Geo; . 983 
V Upon this count only, and the matters therein charged, the 1760. = 
| EX v. 


| The motion in arreſt of judgment, made by Mr. 4/bhurf Brxeero, 
on Friday 26th of April laſt, and now ſupported by Mr. Mor- and Saux- 
ton, as well as himſelf, was grounded upon three objections. PERS. | 


' it, That an information or inditment will nat» lie for 
publiſhing two 4:/#in libels, upon two diſtintt prſons; any 
more than an indictment will lie for an afſau{t.uroON two: 
and that ſuch an indictment is not good, was determined in 
this Court in Tr. 1730. 3, 4 G. 2. in the caſe of Rex v. 
Clendon, reported in 2 Strange 870. and 2 4.4 Raym. 1572. 
The reaſon is, becauſe theſe are diſtinct offences, and require 
different and diſtin judgments, and may require different | 
and diſtin fines: and therefore they can nat be joined in = n 
one and the ſame indictment ; but there ought to be a ſeveral N 

indictment for each. The libel upon ahn Cooke was an ab- . | 
ſolutely diſtinct and quite different libel from that on Jane. 


In Carthew 226, 227. the King v. Roberts, P. 4 V. A. 
B. R. the whole Court were of opinion, after great delibe- 
ration, that an information againſt a ferryman, e for takir 
« more than the uſual rate from divers perſons, for the — 
« ſage of themſelves and their cattle,” was too general and 
uncertain : and per Holt, Ch. J. © In every ſuch information, 
« a ſingle offence ought to be laid and aſcertained; becaufe 
« every extortion from particular perſon is a ſeparate and 
« dftinF offence ; and therefore they ought No 7o be ac- 
d cumulated under a GENERAL charge ; becauſe each offence 
* requires a Fe oor and diſtinct puniſbment, according to the 
quantity of the offence ; and 'tis not poſſible for the Court 
« to proportion the fine or other puniſhment to it, unleſs it 
. ſingly and certainly laid.“ And that judgment was 


The anſwer given to this firſt objection, by the counſel for 
the proſecutors, was, That the caſes cited are aiſtinct of- 
« fences : whereas the whole of his is but one ſingle offence.” 
And as to the caſe of Rex v. Clendan, there is in WeſPs Sym- 
 boleography, a precedent of an indictment againſt one fer 
aſſaulting and beating tuo in the highway, to the intent to 
have killed or robbed them, part 2d. title Idi ments, 
9191. A 
1 N ; | x 
True CovrT thought that this 1ſt objection 

had received a ſufficient anſwer, in both reſpe&;, For 
they looked upon this to be oxz offence: the giſt of 

the charge is ſinging theſe ſongs, in the manner and 

with the intent charged in the information; aud inging 


=. 
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| Eaſter Term 33 Geo. a. 
them at the father's door with intent to diſcredit him and 


his children, and diſturb his domeſtic peace and comfort. 


And as to the caſe of * the King and Clendon, they 
treated it as a caſe that was not well conſidèered; and held 
it not to be latu. Can not the King call a man to account for 
a breach of the peace; becauſe he broke #400 heads inſtesd 
of one? How many informations have been for libels upon 
the King and his Minifers This is a proſecution in the 
King's name, for the offence charged: it is not an applica- 


tion at the ſuit of each particular party injured. It is not 


+ 2 Strange 
21. Rex V, : 
hilips et al'. 

Where 6 per- 

ſons were 

jointly indict- 
ed for perjury, 
and the judg- 


like an action; where each perſon injured is, reſpectively, 
to recover ſeparate damages. e 5 


| Therefore this 1ſt objection Was over-ruled. 


The 2d objeCtion upon which this motion was founded, and 
which was now. further enforced, was, © That ſeveral diſtinct 
c defendants, charged with ſeveral and diftinf offences, can 
« not be joined together in the ſame indictment or informa- 
« tion; becauſe the offence of one is not the offence of the 
ec other : and the preſent charge is made up of ſeparate and 
« diflinft offences ; for which the ſeveral defendants can no 
« more be joined, than ſeveral defendants can be charged 
« with + perjury, or being + /co/ds, or keeping || oper ſhop on 
cc faſt-days,. or exerciſing à trade without having ſerved an 
« apprenticeſhip ; in all which caſes, the offence of the one 


e cannot be conſidered as the act of the ther.” So here the 


publication by Benfie/d was not a publication by Saunders; 


nor e converſo. 


ment was arreſted. Palmer 535. was there cited, and many other caſes; and the point 
was ſettled. 1 2 Strange 921. 8. C where the caſe of perjury was compared to the caſe 


of ſcolds; for 
Tr. 6 Ann. 


Welton et al'. 


which an indictment will not lie againſt two; Regina v. Hodſon et al', 
16 Mod. 210. Anonymous. I Strange 623. Dominus Rex v. 
The anſwer given to this 2d objection was, «© That ſeveral 
« defendants may be joined in one and the ſame indictment 
« or information; if the offence wHOLLY ariſes from ſuch 
« a ſoint act as is criminal in itſelf, without any regard to 
« any particular perſonal default of the defendant, which is 
« peculiar to himſelf : as, for inſtance, it may be joint for 
« keeping a gaming-houſe, c.; but not for exerciſing a 
« trade without having ſerved an apprenticeſhip, becauſe 
<« Each trader's guilt muſt ariſe from a defect peculiar 
« to himſelf,” ? Rr | 


| 2 Hawk. P. C. 140. is clear and expreſs in this diſtinction. 
© Style 244. Paul Williams and his wife againſt the cuftoder, 


was a joint indictment for wordt ſpoken by both : and the 


Hoa the caſe could not have been brought againſt them. 


Court held the j2int indictment good; though a joint a&ion 
Style 


{| 


* 


Eaſter Term 33 Geo. 2. 
Style 31 2. Cuflodes v. Tawny and Norwood, jointly indicted 
for blaſphemous words ſeverally ſpoken by them: Roll Ch. J. 
held the indictment good enough, though joint. | 
- mg * 1, atnatidedr:s. ras we 
Can not ſeveral perſons join in fnging one and the ſame 
ſong ? Forty people may join in the ſame chorus. And if ſuch 


ſong or chorus be libellous, the doing ſo is one joint he, cri- 
minal in ifelf, without regard to any peculiar ' perſonal 
default, 223 Hers 9 8 $ 


The Cour thought this 2d objection to have like 
wiſe received a ſatisfactory anſwer. They held this to be 
an entire — one /oint act, done by both; they both 

joined in the act of ſinging this libellous and ſcandalous 
matter, in the public ſtreet, at the father's door, with intent 
to diſcredit him and his children. And whether it be. two 
ſongs, or one or a firſt and ſecond part of the ſame ſong ; 
or ſeparate ſtanzas, one on Jobn, another on Jane ; yet it is 
one entire offence: and the more there are that Join in it, 
F HRT OD 
It is not like the caſe, of perjury—where the perjury of 
one is not the 3 of another z but the perjury is a ſee 
purate act infleach : whereas this ig a” joint act. 175 
The 3d objection on which the motion in arreſt of judg- 
ment was grounded, was, © That this is an entire general 
« yerdict upon the whole 4th count. And yet, the /atter 
* fong contained in it, (namely, the ſong upon Jobn Cooke, } 
“ contains #0 libellous matter at all. Conſequently, no judg- 
* ment can be entered up for the proſecutors,” | 


The anſwer given to this 3d objeCtion was, firſt, C That the 
latter ſong is libellous; and expoſes this John Cooke to ridie 
«© cule.” However, ſecondly, if either of the two ſongs be 
libellous, the judgment will be good and well warranted ; for 
upon indictments or informations, the Court will give judgment 
on that part which is indictable. And it is ut like the caſe 
of an ACTION, where general damages are given, and one of 
the counts appears to be bad; in which caſe, the plaintiff in the 
action can not indeed have judgment : but the reaſon why it is 
ſo in actions, don't hold in indictments or informations. 


The CovrrT over-ruled this 3d objection alſo ; hold- 
ing this latter ſong to be libellous and defamatory ;. and likeg 
wiſe, that if this part of the charge had not been ſo, it would, 
in an information or indiftment, only go towards leſſening the 
puniſhment z but would not be a ſufficient reaſon for arreſt. 
ing the judgment. | | 3 
Wherefore, upon the whole, Per Cur. unanimouſiy, 

The RULE (to ſhew cauſe why the judgment ſhould 
not be arreſted) was DISCHARGED, |” 
| X 3 Rex 
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Rex wer. Vandewall, Eſq. 


* only queſtion in this caſe was, 6 Whether the /ord 
1 4 of a maner is aſſeſſable to the pooh-vates under 43 Eliz. 
16 c. 2. 9 1. for the QUIT-RENTS, HERIOTS, and CASUAL 
* pROFITS, of his manor ?” | V5 


It firſt came before the Court on Thur/day a 1ſt Ma I759, 
upon a motion to quaſh an order of bellen "= had con- 
firmed ſuch a rate made upon Mr. Yandewall, lord of the 
manor of Aldenham ; from which rate, he had appealed to 


them. But the caſe not being ſtated with ſufficient parti- 


 cularity, upon this firſt order of ſeſſions, it was ordered, (on 
Wedneſday 4th Fuly 1759, „ That the order, together with 
« the certiorarz, ſhould be ſent back to the ſeſſions, to be 
« ſtated more fully, as to the matters of fact, and after- 
te wards to be returned again to this Court.” | 


, : * ; 
This was accordingly done: and the new ſtate of the caſe 
was ag follows, viz. | 555 
That Samuel Vandewall, Eſq. was charged to the poor's 
rate of the pariſh of Aldenham, bearing date the 28th öf 
March 1759, in the manner following, that is to ſay, « For 
« the tithe, 3 J. 15.5. for the MANOR, 2 J. 5 f. more, for the 
66 QUIT-RENTS, 10. 6d. more, for the wood-lands, 10 5.” 


That it appeared that the ſaid Samuel Vandecuall did not, 


at the time of making this rate, hold or occupy any lands, 
houſes, tithes, coal-mines, or ſaleable underwoods within 
the ſaid pariſh, parcel of or belonging to' the demeſnes of 


the ſaid manor or otherwiſe, within the ſaid pariſh ; except 


the tithes for which the ſaid Samuel Vandewall is aſſeſſed 
and charged in the ſaid rate at 150 J. per annum, and the 
wood-lands for which the faid S. V. is aſſeſſed and charged 
at 20 J. per annum. a | | 


That the Lanps from which the quit-rents ariſe, for which 
the ſaid Samuel YVandewall is aſſeſſed and charged in the ſaid 
rate, are free and copyhold lands HOLDEN of the faid manor, 


and in the occupation of divers perſons tenants of the ſaid ma- 


nor, or their leſſees, or under-tenants, WHO ARE RES EC- 


TIVELY CHARGED AND ASSESSED FOR THE SAID LANDS, in 
the ſaid rate, as occupiers thereof, according to the RACK-remt 
of the ſaid lands: but that the ſaid QuiT-xENTS are Nor 
otherwiſe charged in the ſaid rate, than by the charge on the 
{aid Mr. Vande tall under the article of quit- rents. | 


RY 4 . 


mn 
1760. 
Con mm ©mmnnt# 


| Tueſday, 13th 
May 1760. 


(1 Black. Rep. 
212s S. C.) > 
Neither quit- 
rent, nor he- 
riots or other 
caſual profits, 
of a manor are 
rateable to the 


poor's rate, 


* 


- 


992 


1760. 


" Eater Term 23 Geo. 2. 


That the PROFITS of the ſaid manor, cles of the raid 
quit-rents, ariſe by and conſiſt of e/cheats, beriots, reliefs, and 


3 v. Van - 5 on the admiſſion of copyhold: tenants on deaths and 


DEWALL. 


purchaſes, and other caſualties ariſing within the ſaid manor: 


which, together. with the ſaid quit-rents, are by computation - 
communibus annis 111 J. per annum, viz. the quit-rents 21 /, 
and the other profits of the manor 90 J. ber annum. ip 


That it does not appear that the ſaid quit-ninty gd the ſaid | 
manor of Aldenham, or either of them, HAVE EVER BEEN 
' BATED to the poor's rate of the ſaid pariſh of A/depbay, till 
within two years laſt, and ſince the ſaid Samuel Fandealt = 


purchaſed the ſame, (which was in or about the your 1754.) 
Mr. Norton moved (on Friday 1ſt e; 1760) to quaſh 


this order confirming the rate (as the former had done 5) and 
| es a rule to ſhew cauſe. | | 


On Thurſday 24th April 1760, Mr. Gauld and Mr. F 


looſe ſcraps of caſes relating to the ſubject, viz. Comberb. 62. 


and againſt 264. both anonymaus, and Hul?s Cafe in Car- 


thew 14. and likewiſe 2 Ld. Raym. 1280. Dalton 165. (in 
the large folio edition.) 3 Keble 540, S. C. The Corporation 


| of Wickham againſt the Mayor. 2 Bulftr. 354. Sir Antony 
Fa 


rby's Caſe 3 2 Int. 70g. = Jeffreys Caſe 5 Co, 67.6. 


Mr. Norton nd Mr. Field, on the other ide, argued that 


the quit-rents and caſual profits of a manor were not rateable 
to the poor's tax, within either the words or meaning of 43 


Eliz. c. 2. no more than ground rents are. uiterents have 
been already rated ta the full, in the hands of the reſpective 


occupiers : ſo that this is rating the ſame thing doubly. And 
the caſual profits are quite uncertain; and can never be 


conſidered as that ſort of fund, out of 1 the poor of 
a papiſh are ta be ſupported. 8 


The CovkT took ſome days to conſider of the 8 


as it was a very general and extenſive queſtion z but not 


from any great doubt that they had about it, 
On Tueſday r3uh Mey 1760. 
Lord Mansz1ELD very ſhortly declared their opinion, 


cc That theſe quit- rents and caſual profits of the manor are 


tc not rateable to the poor's tax; which, he ſaid, was fo 


clear, that there was no need to enter into reaſonings about. 
it. They were never rated before in this pariſh 3 and, as far 
at appears to us, the rating ſuch quit-rents and caſual profits 
has never been ar all attempted before; and there is no 


colour for this attempt now, after more than a century and 


. 


ſhewed cauſe againſt its being quaſhed : and they cited ſome 


an half Gince che making of the act of parliament upon 1560, 


Rus. E made abſolute, for quaſhing the rate and the AP v. Vaye” 
_ . order of s88$10Ns confirming it. a TEACH» 


Rex. John Spragg and Mary Elizabetha Spragg, Wetzel 


YN 1 | 14th Ma 
12 defendants (who were father and daughter) had been 1760. 6 
convicted of a CONSPIRACY, upon the following indict- V. ante 930. 

ment That Jobn Spragg of, Oc. mill-wright, and Mary — — 
| Klizabetha Spragg of, Sc, ſingle woman, being perſons of an this made 
evil mind and wicked diſpoſition, and deviling and intending Indictment for 
to deprive one Walter Gilmore of his good name, credit, and a conſpiracy to 
reputation, and alſo to ſubject the ſaid Walter Gilmore, with- indict for a 
out any juſt cauſe, to the he of his. LIFE, and forfeiture of capital bm, 
his goods and chattels, lan y 
day of July, in the 3oth year of the reign of our Lord George ly is not added 
the ſecond, King of Great Britain, and ſo forth, and at di- to the firſt 
vers other times and days thentofore, at New Sarum in the _— of the 
county of Wilts, and at divers other places within the county the — ng 
aforeſaid, wwickedly and maliciauſly did CONSPIRE, combine, crime chere 
and agree among themſelves, 1 indict and cauſe to be indicted ſpecified ; and 
the ſaid Walter Gilmore, for a crime or offence, liable by the — 18. 
| laws of this kingdom, to be pyniſhed capitally, and to proſes he aid W. G. 
cute the ſaid Walter Gilmore upon ſuch indictment. And the was acquitted 
jurors aforeſaid, upon their oath aforeſaid, alſo preſent, that of it. 
the ſaid John Spragg and Mary Elizabetha Spragg, ACCORDING | 
TO the CONSPIRACY, combination, and agreement AFORESAID, 
between them as aforeſaid, upon their oa aforeſaid, alſo pre- 
ſent, that the ſaid ohn Spragg and Mary Elizabetha Spragg, 
ACCORDING ro the CONSPIRACY, combination, and agreement 
AFORESAID, between them as aforeſaid, BEFORE Hab, after- 
wards, to wit, on the ſaid 31ſt day of Julh, in the ſaid;3oth 
year of the reign of our ſaid now Lord the King, at the ſeſ- 
ſion of oyer and terminer of our ſaid Lord the, King, then 
holden at New Sarum aforeſaid, in and for the ſaid county of 
Wilts, before the Honourable Sir Richard Adams, Knt. one 
of the barons of his Majeſty's Court of Exchequer, Eduard 
Willes, one of his ſaid Majeſty's ſerjeants at law, and others 
their fellows, juſtices of our ſaid Lord the King, aſſigned 
by letters patent of our ſaid Lord the King, under the great 
ſeal of Great Britain, [prout in the ſaid letters patent com- 
miſſioning them to hear and determine, ] by the oath of 
[naming the grand jury, ] good and lawful men of the county 
aforeſaid, then and there ſworn and charged to inquire for 
our ſaid Lord the King, for the body of the ſaid county, 
FALSELY, wvickedly, and maliciouſly, and without any reaſon- 
able or probable cauſe, did indi and cauſe to be indicted the 
aforeſaid Walter Gilmore, by the name of Walter Gilmore late 
of the borough and town of Marſborough in the ny 5 
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Nyx v. 
Sraes and 
Another. 


Wilts, bookſeller and ſtationer, for that he, unlawfully and 


_, | unjuſtly deviſing and fraudulently intending to get and ob- 
tain to himſelf unjuſt lucre, and to defraud our preſent So- 


vereign Lord King George, of certain duties granted by cer- 
tain ſtatutes lately made and provided, and payable to our 
ſaid Lord the King, and to diminiſh the public revenue in 
this behalf, after the e the ſtatutes in ſuch caſe lately 
made and provided, and after the ſecond day of Auer, in 

the year of our Lord 1726, that is to ſay, on the 3d day of 
May, in the 29th year of the reign of our Sovereign Lord 
George the ſecond, by the grace of God of Great Britain, 
France, and Ireland, King, defender of the faith, at the 


borough and town aforeſaid, in the county aforeſaid, by force 


and arms, unlawfully, knowingly, fraudulently, and yRLONI- 


os, did COUNTERFEIT AND FORGE A STAMP to reſemble a 


certain ſtamp which had before been there duly provided, 
made, and publiſhed, in purſuance of the ſtatutes in ſuch 
caſe made and provided, and which was then and there uſed 


in purſuance of the ſaid ſtatutes, to ſtamp yellum, parch- 


ment, and paper, charged by virtue of the ſaid ſtatutes in 
fach caſe made and provided, with the payment to our ſaid 


now Lord the King, of the duties of 6 d. and G d. thereby 
then and there to defraud our now ſaid Lord the King, of 


the duties of 6 d. and 6 d. granted by the ſtatutes in that be. 


half lately made and provided, and then payable to our ſaid 


now Lord the King; againſt the form of the ſtatutes in ſuch 
caſe made and provided, and againſt the peace of our ſaid now 
Lord the King, his crown and dignity. And alſo—{laying, 

another count, 'the counterfeiting the two ſtamps, by 
the ſaid Gilmore, another way:] and alſo that [it then 
goes on, and charges that they indicted Gilmore with hnow- 
#ngly UTTERING two ſuch counterfeit fixpenny ſtamps.] And 


that the ſaid Gilmore—ſlaying the witering them another 


way. — And that the ſaid Gi/more—[Then follow other 
counts laid by them againſt him, for counterfeiting and 
knowingly uttering triple fæpenny ſtamps.) | | 


The preſent defendants, Spragg and his daughter, were con- 
vied at the aſſizes, upon this indiFment for the conſpiracy, laid 
in the manner juſt mentioned. However, no judgment was 
there given; but it was adjourned, at the firſt and alfo at the 
ſubſequent aſſizes, © quia curia nondum adviſatur.“ The re- 
cord of this conviction was at firſt removed, wITHOUT their per- 


-- 
4 


V. ante 230. ſons: for which reaſon, the * former motion could not proceed. 


JV. ante 931. 


fendants being preſent in Court.) 


But this omiſſion was afterwards rectiſied: the record 
was now removed by certiorari ; and the defendants were 
alſo brought up by habeas corpus. Whereupon, on Saturday 
26th of April 1760, Mr. Serj. Davy moved for the opinion 
of this Court; or (in effect) in arreft of judgment, (the de- 


He 


. Eaſter Term 33 O. TEE 
nie made two objections, vis. ; gt e, E 175 


(iſt) It is not alleged in the charge itfe & ; © That * 40. Er 
es fendants conſpired FALSELY to indict | gran * 


Another. 
024 ,) Nor does it appear, in the ſail barge (of wha 7 
22 crime or offence _ conſpired to $26) 


Tis [—__ charged ce That they did wiekedly 1 | 
« and walicvudy, ela a adding falſely, conſpire to in- 1 hn = 
cc dict and proſecute him for 4 crime or offence liable to | 

« be W puniſhed by the laws of this kingdom.” | 


Born theſe matters are eſentiall weceſſary ; and cam not be —_—_ 
ſpied by any thing that goes before or comes after | . 


Firſt point. Coxspina· Tons are thoſe only who amy iſt Point, 
themſelves FALSELY and maliciouſly to indi& or cauſe to in- | 
dict. The ſtatute of 33 Z. 1. (intitled “ A definition of 
« conſpirators,” —) defines conſpirators in theſe very terms. 
1 Hawk. P. C. 189. 2 Inf. 562. Regifter 134. a. b. 135. : | 
accordingly. F. N. B. title 775 rit of Conſpiracy, folio 124. | \ 
in old edit. (260. in Hales edit.) accordingly. 80, Rafal r | | 
Entries 123 to 127. title Conſpiracy: So, Co. Entries 109. 
title Conſpi And Pulton 232. a. 233. þ. but particularly 
232. b. Al rit of Conſpiracy, So likewiſe it is faid by 
Juſtice Richard, tn in Tailor and Towlin's Caſe, Godbolt 444. 
All theſe authorities prove that the words “ FALSELY and 
« maliciouſly” are neceſſary, even in a count. 


Hales Hiſt.” P. C. ad vol. pa. 183. fps, © ee That the ſame * 

. & certainty is required in an indictment for goods, as in treſ- 

« paſs for goods; and that certainty is much * neceſ- 
« ſary in an indictment than in treſpaſs.” 2 Hal. P. C. 

225. c. 25. { 59. proves alſo that indictments muſt be cer- 

tain. Wiſs Precedents, 24 part, title Indiftments and Offences, 
pa. 102. b. $ 97- is an indictment for a Ir Fal h 

ec. to india, 


The preſent IndiQment | is only ©« That they wickedly and 
« maliciouſly conſpired to indift this man :” which may be 
true; and yet it might not be rFaLsELY. It muſt be 3075 
— and falſe, to make it indictable as a conſpiracy. 


The offence conſiſts in the umlatoful agreement to indict 
falſely and maliriouſiy: and ſuch an Awfal. den ade & ma- 
« liciouſly to indict FALSELY,” would be indictable, thou i 
never carried into execution. But nothin ng more than 

malicious agreement © 70 indict this man appears in the 
charge itſelf of ne indictment. | 


"= | 1 Second 


* 


„% .de Ten 39 Ces a 


. a , ſetting forth the indictment verbatim afterwards, ain not 
Rex v. help this defe in the abar g. 


| Another. There are two inſtances of * villanous judgment beir 
ad Point. awarded: 27 Aſſize, pl. 59. fo. 141. b. (by inqueſt 3) 46 4/- 

*V. 24 E. 3. ae, 11. fo. 307, a, (by indictment.) But in neither of them 

pl. 34 to 34. b. does it appear that the conſpiracy was for a capital offence : 


dingly. ze : = pitel offence : 
And fee che it is only ſaid 5 that they were atfainted of conſpiracy,? - 
villanous 3 ; 3 ; fe! | 


judgment Hawkins, P. C. lib. 1. e. 72, $9. under the title Conſpi- 
at large, in - racy, ſays, „That he who is convicted at the ſuit of the 
3 loft, 143. 44 King, of a conſpiracy to accuſe another of a matter 
* which may touch his life, ſhall have the villanous judg- 
« ment, which is given by the common law, and not by 
“ any ftatute.” And the villanous judgment is certainly the 
proper judgment, where the conſpiracy is to indict for + 
« capital crime.” But then the * offence ought to be 
EXPLICITLY ſet forth: A crime liable to be puniſhed ca- 
_ « pitally, is not enough, without ſpecifying. wnH4AT capital 
c crime.” For this is a matter of law : and therefore the 
jury are not the * judges of this. And the want of 

this allegation, if it be omitted in the charge: of the con- 

ſpiracy itſelf, can not be ſupplied by any thing that precedes 


or .comes after, 


* . 


The consIRAcY ige is the offence indictable, though no in- 
difment be drawn, up or found, ar any thing done in purſuance 
of ſuch conſpiracy. And i there was no ſuch conſpiracy, 
then there could be no indictment according to it. So that the 
charge itſelf is here in/ufficient. But if theſe ſubſequent-words 
could be connected with it, yet, at moſt, it is a charge by way 
of IMPLICATION only; not a clear direct pofitive charge. 


| He therefore inſiſted upon theſe two things; 


itt, This is a charge of a mere conſpiracy © to indi” only : 
not of a conſpiracy to indict FALSELY : and if it be not good, 
no judgment can be given upon this inſufficient indictment. 


_ 2dly, It cannot be made good by any IMPLICATION, if not 
poſitively and directly alleged at firſt. 2 Hawk. P. C. pa. 
227. c. 25. f 60. is expreſs to this purport. Hale H. P. C. 
2d vol. 182, 183. 4 Co. 44. b. Vaux's Caſe, (for poiſoning 
Nicholas Ridley.) Staundford P. C. lib. 2. title Enditement, 
c. 31. pa. 96. 5. is expreſs © that an indictment i not 
ec good, which muſt have an argument or implication to 
te make it good.” Certainty in indictments is the ſubject'a 


ſecurity. 


The 


AUaſter Term 33 Geo. 2. „ 
The precedents in Tremaine 82 and 85. are not ſuch pre- 
cedents as that any thing can be collected from them. 


1 Mr. Gould, contra, pro Rege. The term conſiracy is 
always taken in mald parte. So it appears by the Regiſter. 


of it muſt be TAKEN TOGETHER, as one-charge : it is not 
to be ſeparated and divided, one part of it from another. 
It conſiſts of the inducement, the charge itſelf, and the 
recited indictment, (which is ſet forth verbatim.) g 


This is an indictment at common law. 2 Inft. $62. ſays, 
« 'The ſtatute of 33 (or as he ſays it really was, the 21) 
« Ed. 1. intitled © A definition o 
« once of the common law.” 


* 


Rx v. 


f conſpirators,” is in ir m- 


1 


Sraac and 
Another. 


8 | it Point, 
There is but one count in this indictment; and the whole 


nn 6 Med. 186. Rex et Regina v. Beft, per Holt—& A 


« conſpiracy, late loquendo, or a confederacy to charge one 
4 falſely (without more) is a crime: though it be an indict- 


« ment for a formed conſpiracy, Hou ſpeaking ; which | 


t requires an infamous judgment and loſs of /beram legem.” 


No willanous judgment has been given, fince the time 
of E. 3. | $1 


In F. N. B. fo. 253. 8vo. edit. of 1704 (and alſo of 1718,) 
the form of the writ is, ( Offenſur Quare conſpiratione inter 


« eos præhabità, præfat' a de, &c. indictari, et ipſum ea 


« occalione capi, &c. falsò et malitiose procuraverunt; ad, 
« Kc. et contra, & c. provis.” 80 that there, the © falſely 
« and maliciouſly” is applied to the indictment, not to the 
conſpiring. 2 Inſt. 562. The caſe of Welbye (for citing in 
the Spiritual Court) does act charge the conſpiracy to be 
falſe, but only malicious. | | 7 


I Hawk. P. C. c. 72. pu. 189 to 191. ſhews that if there be 
a conſpiracy, it is puniſhable in an exemplary manner. 
Conſpiracy, ex vi termini only, is indictable. 


Tremaine's Entries, 85. Rex v. Freeman, only charges 
© That illicitè diabolicè nequiter et malitioſe conſpiraverunt 
(to charge with an attempt to bugger,) without the word 
«© FALSO.” It is not necefary to apply the ( falsò et malitioſe” 
to the conſpiring. So that the © falſely, wickedly, and ma- 
te liciouſly,” does here come in, in its proper place. | 


V. ante. 


Conſequently, here is ſufficient certainty. It appears, and 


is found, © that they did wickedly and malicioufly con- 
“ ſpire falſely to indict this man.” And this is an in- 
dictment at common law. 


13 | | 3 Inſt. 


1 1265. 


„ N v. 


15 


ad Point. 


Lader Term 33 Geo. 2. 


143. in making the lawful acquittal of the 
RE hs 2 L to conſtitute the guilt of the Lew 
lays down a propoſition, which is not true. And this ap- 
— clearly by Hawk. P. C. lib. 1. c. J2. pa. 18g, _—_ 
and is confirmed by the Poulters caſe in 9 Co, 56. And 
9 Rep. 56. ö. ler Poukters Caſe, mentions the commiſſion ; 
whicd does not ſpeak of conſpiracies 1 but only of 
racies” in general. 


As to the 2d objectionIt i is an offence, 88 


cc to conſpire to indict a perſon, falſely and maliciouſty, of 


ce $OME capital crime, in general; and then ACCORDING to 
ſuch conſpiracy, afterwards aBually to indict him, falfely 


and maliciouſly, for a PARTICULAR capital crime. 


The indictment onctudes « contra form” ſtatut' :” | and 


therefore the Court may profiounce _ men * Judg, 


ment, if they think proper. 


Mr. Serj. Davy, in reply There i is a diſtinQion between 


2 writ of conſpiracy, and an indictment for a conſpiracy. In 


an ation, the damage is the giſt of the action; and therefore 


the writ and declaration muſt charge & that he was in- 
« dicted and ſuſtained damage. but that is not neceſſary in an 


indici ment; which is for an offence againſt the public. And 
this diſtinction explains Ld. Cokes meaning in 3 Inf. 143. 


Its bein after verdict or before verdict, makes no differ- 
ence. Habe 2 H. P. C. 193. is expreſs That a defective 
ee indiftment is nat aided by verdict. For an indictment is 
& not within any of the ſtatutes of Jeofails: none of them 


cc extend to an indictment.“ 


It is not denied that chis is an :ndiftinint for | a mere 
te conſpiracy ONLY," and 5 more: and there is no  alle= 


ion! of its being a falſe one 
Therefore the indictment i is bad: and no 3 can 


5 be given upon it. 


25 Mr. Juſt. Denison—In the caſe of Mor v. Kinnerfley, it was 


Lord MansiELD—We'll think of it. The —— 
turns upon its being an indictment for a conſpiracy only. 


holden © that an indictment would lie for a conſpiracy only.” 
 Cunta ADVISARE VULT. | 


N. B. The defendants (who had been brought into Court 


2 of the habeas corpus } were now committed to 


8 while the Court took time to — 


3 _ a * 3 


R 


kde Term 33 d 
On Nalin 14th. May 1760, | 
| Lord Masses delivered the opinion of the Court 


Rx v. 


1 2 


He ſtated the caſe, and the objedions; (which; he fd, one 
had been very ingenioully argued :) 


Bat they al agreed, that in rai there was no colour fo 
them. | 


I this had been a bare unexeuted conſpiracy i 

never taken 2, (as that in Kinner/ley's Caſe was,) the ob- 

jections might have had more —_—c + 6 though he gave ns 
Y 


opinion, he ſaid, what degree of OR might have had 
even in that caſe.) 


But b n cnere en without ef- 
fect. Here is an overt act laid, as I may call it; and it is 
found “ That the defendants, accorpinNG To the conſpi 

« combination, and agreement between them before had, 2 nale 7 
« pip, falſely, 6 ea and maliciouſly, and without any 
« reaſonable or probable cauſe, di this man ;” and the 
very indictment itſelf is particularly ſpecified in the preſent one. 


So that this was a dN formed conſpiracy _ 
CARRIED into execution *. 


We are all very fo that there is no colour for the 
objections, in the preſent caſe ; and that the rule ought to 


be diſcharged. 0 5 | 


Per Cur. The ROLE to ſhew cauſe why the judgment 
ſhould not be arreſted, was DISCHARGED. J. poſt, 1027. 


Rex verſ. Turkey Company; 

| Or (rather now) 
Rex ver. March, Deputy Governor of the 
Turkey Company. (F. ante 943.) 


| THIS caſe (purſuant to what had been before ſettled) 
| came on in the Crown Paper, upon the return to a 
' MANDAMUS which had iflued ſince the + laſt motion: which 
mandamus _ return were as follows E 


The writ was directed to Fohn March, deputy — 


of the company of merchants of Tad trading into the 
Leuant ee en called the Ti urkey Company. 


The fact 
was, that 
though Gil - 
more was in- 
deed diſcharg- 
ed, for want of 
proſecution; 
yet he had 
been actualiy 
indicted, and 
long kept i in 
priſon upon 
fuch ind 
ment. 


Saturday, 15th | 


May 1760. 


Mendemny to 
admit a Qua- 
ker upon his 
affirmation, 
refuſing to take 
the oath, pre» 
ſcribed by law, 
into the free- 
dom of the 
Turkey Com- 
pany, granted 


It peremptorily. 


F V, ante 943. 
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ls recited, that whereas fince the 24th/day of Funt 1424, 
that is to ſay, upon the 13th day of November now laſt paſt, 


. 


— (and the writ bore teſte on the 12th February, 33 G. % 


Aac Rogers (being then a ſubject of this realm of Great 
Britain, and alſo die of the people commonly called 
Quaxexs) deſiring admiſſion into the faid company; did in 


due manner make and ſubſcribe his /olemn affirmation and de- 


Hlaratitn in that behalf requiſite, before M iliam Alexander, 
Eſq; and Sir William Stevenſon, Knt. two of his Majeſty's 
peace in and for the, city of 
London, and alſo to hear and determine divers felonies, treſ- 
paſſes, and other miſdemeanvrs committed within the ſaid 
city 3 and whereas the faid Jadc Rogers, after the making the 
ſaid affirmation and declaration as aforeſaid, offered himſelf, 


and did make requeſt to him the ſaid ahn March, to be 


ADMITTED into the ſaid company ; and did then tender to him, 


for ſuch his admiſſion, for the uſe of the ſaid company, the 


ſum of 20 l. and at the ſame time did alſo produce to hint a 


certificate under the hands and ſeals of the faid William Alex- 


ander and Sir William Stephenſon, the juſtices aforeſaid, cer- 


tifying * that on the 13th day of November, in the year of 
« our Lord 1759, the abovenamed Jaac Rogers, one of the 
« people called QUAKERs, appeared before them, (the faid juſ. 
C tices,) and had to him adminiſtered by them, the above 
c AFFIRMATION ;” yet he the ſaid oh March, well know-. 
ing the premiſes, but not _— his duty in this behalf, 


hath abſolutely refuſed and yet doth refuſe, to admit the ſaid 
Jaac Rogers into the ſaid company; in contempt, '&c. and 
to the great damage and grievance of the ſaid [aac Rogers, 


and in manifeſt injury of his eſtate, &c. : we therefore, be- 
ing willing, Oc. do command, &c. that immediately after 


the receipt of this our writ, you admit or cauſe to be ad- 
mitted the ſaid aac Rogers, into the ſaid company of mer- 
chants trading into the Levant Seas, commonly called the 
Turkey Company; or ſhew to us cauſe to the contrary there- 
of; left, Sc. And how, c. Witneſs, c. EY 
The rETURN—The anſwer of 2. March, deputy go- 
vernor of the company of merchants of England, 
trading into the Levant Seas, commonly called the 

Turkey Company, to the within writ. 


I Jobn March, deputy governor of the company of mer- 
chants of England, trading into the Levant Seas, commonly 


called the Turkey company, in the within writ called « the 
« deputy governor of the company of merchants of London, 


« trading into the Levant Seas, commonly called the Turkey 
c company,” (to whom the ſaid writ hath been delivered,) - 
do moſt humbly certify and return to, c.; that long before 
Inmac Rogers, in the ſaid within writ named, offered himſelf 


to 


G m ẽůͥꝛa tle Gt a ans. hee ome 


buy ok SO © = © ms, hk hy 


| Eaſter Term 33 Geo. 2. 
to me to be admitted into the ſaid company, to wit, in the 
goth year of his preſent Majeſty's reign, by. a certain act of 


. parliament, made at a ſeſſion of parliament. of our Lord the Rex 
preſent King, held at Wyftmigfter in the county of Middle/ex, Tur 


4 tes bs N 


on the Iith day of January, in the year of our Lord 1753, CoMraxYs. 


in the 26th Jour of the reign of his preſent Majeſty, intitled 
« An act fo | trade into 

e Levant Seas,” it was and is (amongſt other things) enacted, 
« that from and after the 24th day of June 1754, à certain 
« 0aTH (the form of which is ſet forth in the ſaid act) in 
« lieu of the oath theretofore taken by perſons upon their 


« admiſſions to their freedom in the ſaid company, ſhould be 


( taken by EVERY perſon, upon his admiſſion. to his freedom; ei- 


« ther before the governor or deputy governor of the ſaid 
d company, or before two of his Majeſty's juſtices of the 


« peace (who were and are thereby reſpectively impowered 
« and required to adminiſter the ſaid oath:ꝰ) which juſtices 
are thereby required to certify under their hands 4 ſeals, 
« that the ſaid OATH was taken before them.” . 4 5 

And I do further humbly certify and return to our faid 
preſent moſt ſerene Sovereign Lord the King, that the Taid 
laac Rogers, in the ſaid writ named, hath noT alen, but 
hath REFUSED to take, the ſaid oaTH by the ſaid laſt men- 
_ tioned act of parliament, required; either before the gover- 
nor or deputy governor of the ſaid company, or before two 
of his Majeſty's juſtices of the peace: and THEREFORE I 
cannot admit, or cauſe to be admitted, him the ſaid 
Jaac Rogers into the ſaid company of merchants trading 
into the Levant Seas, commonly called the Turkey Com- 

pany, as by the ſaid writ I am commanded, ö 


John March, deputy governor. | 
Mr. Norm argued (on W, edneſday laſt) for the n 


The only queſtion was, whether a Quaxxx, who has in 


r enlarging, and regulating the trade into the 


due manner made and ſubſcribed his 80LEMN AFFIRMATION | 


AND DECLARATION to the effect of the oath, can be ad- 
mitted to the freedom of this company without actually taking 
the oaTH. appointed by the act of 26 G. 2. c. 18. 5 2. en- 
abling every ſubject of Great Britain, deſiring admiſſion into 
that company, to be admitted into it, upon paying or ten- 
dering 20 /. | n 


He argued that he ought to be admitted to this freedom 
The act of 22 G. 2. c. 46. f 36. ( & penult. ) pa. 945 · (for al- 
lowing Quakers to make affirmation in caſes where an oath is 
or ſhall be required) extends to all caſes of oaths of all kinds, 
required by any act of parliament to be taken by Quakers : and 
the three exceptions in the proviſo, excluding them from 
R « being 
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& being thereby qualified or permitted to give evidence { 


«© any criminal caſes, or to ſerve on juries, or to bear any 
46 office or place of profit in the governments” ftill more ſtrongly 

ſhew the ſenſe of the legiſlature, And this cafe is nor within 
any of theſe 3 exceptions: it is only a claim of an admiſſion 
into a trading corporation; not of any emoluments from the 


public offices of government. 


But this queſtion has been already determined in the caſe 
6f Rex v. Morris, P. 10 V. 3. B. R. 1 Ld. Raym.'337. 
upon a mandamus to admit Morris (who was a Quaker) to his 
freedom of the city of Lincoln; he having ſerved an appren- 
ficeſhip there for 7 years. Carthew 448. S. C. Rew v. Maw 
vice, Mayor of Lincoln. 5 Mod. 402. S. C. Rex v. Mayer 
4 Lincoln It was holden, «That the Quaker might take the 
© ſolemn affirmation (by the act of 7, 8 V. 3. c. 34.) in 
& ſtead of the oath, and that ſuch freedom was not a place 


* 


cc ception in that act.“ hh 


& of profit in the government within the meaning of the ex- 


Tord Mansrirf p This caſe explains the proviſo in this 
a4 ct of 246. 2. and the declaration, . That it was made 
« to explain a doubt, whether the ſolemn affirmation 
vc prefcribed by 8 G. 1. could be allowed and taken in- 


„ ſtead of an oath, in any cafe wherein by oe act 
3 s the 


& or acts of parliament an oath is required; unle 
dc ſaid affirmation or declaration be by ſuch act or acts 
dc of parliament particularly and expreſily directed to be 
« allowed and taken inſtead of ſach oath.” I 


Mr. Ha for the 7 urkey Compatiy argued (rſt,) That 
this caſe — nor within the purview of the ad (2dly,) That 
if it is, yet it ir within the meaning of the exception. _ 


Firſt—The act did not mean to give Quakers. any privi- 
lege of affirming inſtead of ſwearing, where they were not 
under ſome penalty or forfeiture, or had ſome antecedent 
right veſted in them. FO EAT BE Les 


The act of 13, 14 C. 2. e. 1. was bjghly ena! upon Quakers. 


1 V. M. c. 18. f 13. (the act of to 1 


ſome indulgences. 7, 8 W. 3. c. 34. permits the ſolemn 
affirmation or declaration, inſtead of an oath, under the 3 
exceptions which have been mentioned. 8 G. 1. c. 6. 
{which is the act recited in this act of 22 G. 2. c. 4.) alters 


the form of the ſolemn affirmation or declaration. 
The enafing part of the act of 22 G. 2. f. 46. 36, 37. (3 


Hotchpot act, ) does not indeed extend the ſolemn affirmation 
or declaration to all caſes wherein, by any act or acts of par- 
| = HBuament 
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nament then in force, or thereafter to be made, an 'oath is 1760. 
allowed or required; although no particular or expreſs: pro- 
viſion be therein made for it. But this act itſelf, in its pur- Rex v. 
view, is a good deal confined, and extends only to their giving Tusk EA 
reftimony : the words are—*® By reaſon of which doubt, the Comranr. 
« reftimony of the ſaid people called Quakers is frequently 5 

« refuſed, whereby the ſaid people, and others requiring 

« their evidence, are ſubjected to great inconveniences z 


« therefore, Wc. be it enacted, c. 


gecondly— They are within the third exception contaltied z 
the proviſo of this act of 22 G. 2. f 36: for it is a place 
of profit. | TON. | 98 80 
In the caſe cited, it was an office in a corporation, wit 15 708 
* eee ee e 


This is not a place under the crown, or under the govern- 

ment: but it is * iN the government, (which is the expreſs 

ſion uſed in the * act ;) as corporations for managing trade, are V. 5 37, 
art of the government. And the very PRINCIPLES of the | 
Duadters are prejudicial to trading corporations carrying on 

great trade in foreign countries ; as their rights often require 

to be ſupported by force, as well as (in the preſent caſe) with 

pomp and ſhew (by their ambaſſador at the port. 


This caſe may be diſtinguiſhed from the cited caſe of 

Rex v. Morris + for that was a right to the freedom of a 

particular place, acquired by ſerving an T rang there z 

aud it appears from 5 Mod. 403. that the man had there 

an antedecent veſted right, vix. by ; Brine ſerved ſuch appren- 

 ticeſhip z whereas here is no antecedent veſted right; but 
only a general claim, common to all other ſubjects. | 


Mr. Norton in reply—The acts relating to Quakers do all 
of them give privileges and indulgences to the ſpecies of 
diſſenters, called Quakers : ſo, particularly, it appears from 
the preamble to 8 G. 2. c. 6. which ſpeaks of them with 
high regard and commendation, | 


The cafe cited ſhews that there was a profit to the free» 
man, (viz. à vote for members of parliament, and alſo paſ- 
ture in a common 3) and that they had a government in their 
corporation: whereas this is a mere trading company. 


Here is juſt as much an antecedent right, as there was in 
hat caſe. Our claim is founded upon ſuch a right. | 
of Therefore. he prayed a peremptory mandamus, command- 


ing the company to admit him. 
| ; T4: Lord 
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Lord MaxsrixL p ſaid he could not even ſtart a doubt, tlie 
. bpoint was fo clear. FO as | 5 
REx v. Ended BY > | ab | 
TourKEY This can never be conſidered as a place of profit in the 
Comrany. government. And the cafe cited is ſtronger than this: 
there was a right to vote in eledions to parliament, as well as 
a a righ# to have common of paſture. | | 3 


However, as Mr. juſt. Davison choſe to read the act of 
parliament at more leiſure, before he gave a poſitive and 
direct opinion upon the queſtion; . 


The CovuxT therefore took a few days to conſider 


of it. And 1 
Tord MansFigELD now delivered the reſolution of the 
Court. | . Fe: 

Hle ſaid, it was not poſſible to find any colour of doubt. 
ov. 7, 8 W. It was very clear, he ſaid, on the act of “ King William: 
3. c. 34+ and the caſe of the mayor of Lincoln is a determination 

in point. 8 5 


The preamble of the 36th ſection of 22 G. 2. c. 46. re- 
cCites, as the reaſon of the enacting part, that a doubt had 
ariſen Whether the ſolemn affirmation of Quakers, pre- 
c ſcribed by 8 G. 1. could be allowed in any cafe where an 
& act of parliament had required an 04TH ; unleſs the affirm 
tc ation be by ſuch act particularly and expreſsly directed to 
tc be allowed and taken inſtead of fuch oath ?? for remoy- 
ing which doubt, it enacts that “ in ALI. ſuch caſes, upon 
« acts of parliametrſt then in force, or thereafter to be made, 
bc which direct or require an oath, it all be allowed, al- 
« though: 10 particular or expreſs proviſion be made for that 
« purpoſe in ſuch act or acts.“ He 1 


As to its being © an office or place of profit in the ge- 

« vernment”—l1t is impoſſible to ſupport that notion: for it 
can never be conſidered in that light, moſt certainly. Even 
the remittances of public money for the 2% and account of 
the government, if given by the miniſtry to Quakers, may be 
very profitable appointments to the remitters: but yet, they 
are no places or offices in the government. 
This man's claim is nothing more than to be admitted 

into a company of MERCHANTS trading to a particular part 
of the world. And ſurely, there can be no pretence to 
Call THis a place or office of profit in the government. . _ 


Therefore 
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Therefore this return muſt be quaſhed; and there muſt 1760. 
be a peremptory mandamus, | ED uy "By Tor: 

| 1 5 | „ > er 
Rol E accordingly, viz. That the return be quaſhed T 

for the inſufficiency thereof; and that a PEREMPTORY Company. 
MANDAMUS do iſſue. I 


Moſes ver. Macfer lan. | & | Monday, 19th 


. 5 May 1760. 

ORD MansrieLD delivered the reſolution of the Court (x Black. Rep. 

in this caſe; which ſtood for their opinion, . Whether 219. 8. C.) 

e the plaintiff could recover _ the der in the — 3 ene, 21 

te preſent form of action, (an action upon the caſe for money 2 

« 2 e to the lane uſe Ky 4s whether he ſhould: - g's fron ” 

te be obliged to bring a ſpec:a/. action upon the contraff and court, indeb. 

agreement between them.“ . * will lie 

9 8 ere to make 
It was an action upon the caſe, brought in this Court, _ 1 

the now plaintiff, Mz/es, againſt the now defendant, Mac- 

ferlan, (heretofore plaintiff in the Court of Conſcience, againſt 

the ſame Moſes now plaintiff here,) for money had and re. 

ceived to the uſe of Moſes the now plaintiff in this Court. 


The caſe, as it came out upon evidence and without 
diſpute, at % prius before Lord Mansfield at Guildhall, was 
a$ follows, | SEG 


It was clearly proved, that the now plaintiff, Moſes, had 
indorſed to the now defendant, MA g. four ſeveral pro- 
miſſory notes made to Moſes himſelf by one Chapman Jacob, 
for 30 5. each, for value received, bearing date 7th Nouem- 
ber 1758; and that this was done in order to enable the now 
defendant Macferlan to recover the money in his own name, 
againſt Chapman Jacob. But previous to the now plaintiff's 
indorſing theſe notes, Macferlan aſſured him & that ſuch his 
« indorſement ſhould be of no prejudice to him: and there 
was an AGREEMENT ſigned by Macferlan, whereby he (amongſt 
other things) expreſily agreed that Mofes ſhould not be 
« liable to the payment of the money, or any part of it; and 
« that he ſhould not be prejudiced, or be put to any cofts,. or 
« any way ſuffer, by reaſon of ſuch his indorſement.” Nor- 
WITHSTANDING 2uhich expreſs condition and AGREEMENT, and 
_ contrary thereto, the preſent defendant Macferlan fummoned © 
the preſent plaintiff Mofes into the Court of Conſcience, upon 
each of theſe 4 notes, as the indorſer thereof reſpectively, 
by 4 ſeparate ſummonſes. Whereupon Moſes, (by one 
Smith, who attended the Court of Conſcience at their ſecond 
Court, as Solicitor for him and on his behalf,) rendered 
the ſaid indemnity to the _— of Conſrience, upon the firſt — 

N f : ; 3 Is 


\ 


1760. 
wn wranaeh 
Moss v. 


Macrza- 
LAN. 


/ 
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the..ſaid four. cauſes 3 and ird to give evidence of it ang 


the ſaig agreement, by way of defence for Moſes in 
t court. But the "Court of Conſcience rejified 5 de. 


' fence, and.refuſed to receive any evidence in proof of 
this agreement of indemnity, 2 that they had no 


wer to judge of it; and gave judgment againſt Moſer 
. the mere foot of his indorſement, (which he himſelf 2 
not at all diſpute,) without hearing his witneſſes about the 
agreement that he ſhould not be liable :” for the commiſ. 


fioners held this agreement to be no ſufficient bar to the 


| ſuit in their court; and conſequently decreed for the plain. 


paid into | | 
opinion of the Court, upon this queſtion, © Whether the 


tiff in that court, upon the undiſputed indonſement made by 
Meet. This decree was actually pronounced, in only one of 
the 4 cauſes there depending: 22 Moſes's agent, (finding 
the opinion of the commiſſioners to be as above mentioned,) 
paid the money into that court, upon ail the four notes; 


and it was talen out Kg Court by the now defendant Macfer- 
5 


lan, (the then plaintiff, in that court, ) by order of the com- 

e V 
All this matter appearing upon evidence before Lord 
Mansfield at niſi prius at Cuildbal, there was no doubt 
but that, upon the merits, the plaintiff was intitled to the 
money: and accordingly, a verdict was there found for 
Mofes, the Jo in this Court, for 6 J. (the whole ſum 
e Court of Conſcience ) but ſubje& to the 


e money could be recovered in the PRESENT FORM of 
& action; or whether it muſt be recovered: by an action 
& brought upon the SPECIAL AGREEMEN'T only.” 


| On Saturday the 26th of April laſt— 
Mr. Morten, on behalf of the defendant Macferlan, 
moved to ſet aſide this verdict found for the plaintiff; 
and to have leave to enter up judgment againft the plain- 
tiff, as for a nonſuit. * 5 V 


And in order to ſhew that the action was not maintainable 


in it's preſent form, he laid down a poſition, © that indebitatut 


& afſumpfit will not lie, but where DEBT will lie?” it lies not 
upon a wager; nor upon a mutual aſſunipſit, nor againſt the 
acceptor of a bill of exchange ;' neither will it lie for money 
wor at play, for it will never lie, but where debt wall lie; 
and can never be, upon mutual promiſes, 1 Salk. 23. Hard's 


| caſe; and 6 Mod. 128. Smith v. Aiery, are expreſsly ſo, in terms, 


And, to maintain debt, there muſt be either an expreſs con- 


tract broken, or an implied contract broken. But there is 0. 
contract either expreſs or implied, „ that Moſer would have 
« this cauſe of action againſt Jagferian : Chapman Facol 

| - | | th Re 


6c 


* 2 „ 
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as only to pay Moſes the money «when it ſhould be recovered 1760. 
oy Magferlan. An indorſement of a promiſſory note is a juſt 3 
cauſe of action: and Magferlan recovered this money, of Mosgs v. 
Myſes the indorſer, by judgment of a court of juſtice, Macriz- 


; LAN. 
But this action, for money had and received to his uſe,” FIR 
is not the proper way of ſetting right the judgment of a court of 
juſtice. | | 1 
This agreement could not repel the action before the Court 
of Conſcience : it was only the ſubject of an action to be 
brought pon itſelf. This appears from the caſe of Ben v. 
Robinſon, in Cro. Fac. 218; where Beſfton was in execution 
upon a ſtatute merchant at the ſuit of Robinſon ; and brought 
an auditd querela, and produced articles between him and &. 
pinſon, as a diſcharge : which was holden not good, to diſ- 
charge him of the execution; but that his remedy was to 
have an action cpuenant upon them, 80 in 1 Bulftr. 152, 
Anon' ; by Williams and the reſt of the judges, - if the party 
« be taken and impriſoned upon a judgment and execution, 
„ where he has paid the money, he ſhall not have a ſuperſe-. 


« geas quia erronice, nor no remedy, but only an audit4 ques : 
„ rela; and upon promiſe of enlargement, and not performing i 
« it, an action on the caſe only lieth for this, and ne other of 
* remedy,” "I | : 
Mr. Norton contra for the plaintiff, n | _ g 1 

We have not miſconceived our action: we were not confined : 

to bring an action upon the ſpecial agreement; but were a# | 
liberty to bring this action, © for money had and received to our N 
* ule,” to recover this money unfairly received by the defendant, " 
i 4 : : 7 x | 
I do not agree to the poſition, © that ofſumpſit will nat lie, 11 
C hut where deb will lie,” iS * * 55 
In the caſe of Aftley v. Reynolds, * this principle was ſettled, * M. 5 G. 2. 
iz. That 4vherever a perſon has wrong fully paid money, he = R. (V. 2 1 
may have it back again, by 7his action for money had and re- 85 915.) I 
« ceived to his uſe.” And yet in that very caſe, there «pas an- 165 
* other remedy. And there was the conſent of the payer too. 5 
| | 788 il 
So likewiſe, for money paid on a contract which is never i 


Fun. 
; So, on 2 wager (on a horſe- race,) againſt the ſtake- holder, 
after the thing is completed and over. N 


1 eee * 
—— 

n 5 

— ot xl „„ Þ» '#k 


And no inconvenience can ariſe: every thing is done and 
finiſhed in the preſent caſe ; and no writ of error lies to the 


Court of Conſcience ; nor can it's judgments be over-haled. 
8 0 2 2 The 
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Moss v. 


Mecha- 


LAN. 


ö 1 ſt Objection . 


Anſwer. 


had + Co. 92. a 


2d Objection, | 


Anſwer. 


Eaſter Term 33 Geo. 2. 


The Cover, havin heard the counſel on both ſides 
7 took time to advi N 


1} 
. 


Lee Mikerizty now delivered their unanimous opinion, 
in 4 of the Prgſent action. 


There was nd doubt at-the-trial, but that upon ts merits. 
the plaintiff was intitled to the money : and the jury accord. 
ingly found a verdict for the 67. ſubje& to the opinion of 
the Court upon this queſtion, © Whether the money might be 
cc recovered by this Y of action, or muſt be hh an' 
5 ach pon the Jpecial agreement only.” 


Many other objections, beſides that which dee at the 
trial, have ſince been made to the propriety of this on in 
the preſent caſe, 8 


The 1ſt e is, « That an action of "m_ would not 
ce lie here; and no aſſumpfit will lie, where an action of 
« debt may not be brought:” ſome ſayings at mfr prius, re- 
ported by note-takers who did not underitand the force of 


what was ſaid, are quoted in ſupport of that propoſition. 
But there is no | foundation for it. 


It is much more plauſible to * « That in debt * an 
ce action upon the caſe ought not to be brought.” And that 
was the point relied upon in * Siadꝰs cafe : but the rule then 


| {ettled and followed ever fince is, © That an action of aſſumpſit 


6e WII I. lie in many caſes where debt . and in many 


« where it does not lie. N — 


A main inducement, originally, for encouraging actions of 
aſſumpſit was, ** to. take away the wager of law :” and that 
might give riſe to looſe expreſſions, as if the action was con- 
* to caſes only where that reaſon held. be 


20 ObjeQtion—s That no ndl r lies, except upon an 
& expreſs or implied contract: but here it is impoſſible to pre- 
& ſume ANY contract to refund money, which the de fendant 1 re- 

& covered by « an agverſe foe.” | 


Anſwer. Ir the defendant be under an obligation, from 
the ties of natural juſtice, to refund the Law implies a debt, 
and gives this action, founded in the equity of the plaintiffs 
Cale, as it were upon a contract ( ce pr ex nm; P as the 
Roman law expreſſes it.) 


T his ſpecies of affi ung. (* for money had and received to 
ce the plaintiff's uſe,”) lies in numberleſs inſtances, for mo- 


ney the defendant has ee from a 8 perſon; * 


| din aliens in e eee e 1 | 
— he had, | 7 aw, pn HIT _ yp third 76s. 
| /- Moone v. 
— 
| 520 Qion: „— —ͤ— an. 
_ "MENT of 4 court having competent juriſdiftion, the matter can 3d h, 
never be brought over again by a new en 


Anſwer. It 1 moſt clear, 5 that the merits 0 'a Jalan Anſwer, 
(4 can never be over-haled by an original ſuit, either at law or 
« in equity.” Till the judgment is ſet aſide, or reverſed, it is 


concluſroe, as to the ſubject matter of i it,'t to all intents and popes: "i 


But the . of this ion! is CONSISTENT with. the judg · 
ment of the Court of Conſcience : it admits the commiſſioners 
did right. * decreed pn the indorſement of the notes by 
the plaint;fF : which indorſement is not now di puted. The 

ground upon which this action 1e was no my 
againſt that ſentence, e 


It is enough for us, that the commiſſioners: ee | 
* they had na cogmiſance of ſuch collateral matter.” "8 
can not correct an error in their proceedings; and — — ' 
ſuppoſe what is done by a final juriſdiction, to be right. But 
we think (“ the commiſſioners did right, in refufeng to go into 
c ſuch collateral matter.” Otherwiſe, by way of defence 
againſt a promiſſory note for 30 s. they might * go into agrees - 
ments and tranſactions of a great value: and if they decreed 
payment of the note, their judgment might r con- 
clude the n. of a large account. 


The ground of this action is not, c that the FRY Ul was 
* wrong;“ a bas tc that, (for a reaſon which the now plain- 
e tiff could not avail himſelf of again/t that Judgment,) the 
te defendant ought not in juſtice to KEE? the money.“ And 
at Guildhall, I declared very particularly, © ' that the merits 
4e of a queſtion, determined by the commiſſioners, where 
te they dad juriſdiction, never could be brought over again, in 
* any ſhape whatſoever.” | 


Money may be . by a right and legal judgment ; 
and yet the iniquity of keeping that money may be manifeſt, 
upon grounds which could not boi _ abs way of "_ 

_ pgainſt the A 
ö 

guppoſe an indorſee of a promiſſory note, having received pay- 
ment from the drawer (or maler) of it, ſues and recovers the ſame 
money Any? the inderſer who knew nothing of ſuch e 


Su ppoſe | a- -man recovers upon 2 poliey for a ſhip Pre. 


fd to be ft which afterwards comes home or upon _ 
e 


lifs: of a man 3 to; is 2 Abo 


afterwards appears 
Tor upon a repreſentation of a riſque. deemed ta. b fair win which 


comes out afterwards to be grolsly fraudulent. 
But there is no occaſion to: go further: Gon the adapts. 


chat, unquefionably —ů —— the 
t ment,” is > derne u any. ohy — ho nts | 


ment. For it is the fame | thing, as to the force and validity 


of the judgment, and it is juſt equa affected b the action, 


whether the plaintiff brings it upon the equity of his cafe ariſ- 
ing aut of the agreement, that the defendant may refund the 
money he received ; or, upon the agreement itſelf, that, befideg 


refunding the _ he may tip the cg 5 and 99785 the 


eee ee ee 


This brings the whole to the queſtion 155 at pris, | 
form 


with. << Whether the plaintiff may elect to ſue by 


te of action, for the money only ; or muſt be. "ny __ | 


to bring an action upon the agreement.“ 


One great beneſit, which ariſes to ſuitors ks the nature 
of this action, is, that the plaintiff needs nat flate the ſperial 
circumfances from which he concludes © that, e ego et bono, 
1 the money received by the defendant, ought to he deemed 


* as belonging to him :” he may declare generally, e that the 


60 — was received to his uſe x * and, make "on _ caſe 


This i is equally beneficial to the . Iti is the ok 
err way in which he can be ſued: he can be liable 
no further than the money he has received; and againſt that 
may go into every equitable defence upon che general iſſue; 
he may claim every equitable allowance; he may prove a 
releaſe without pleading it; in ſhort, he may defend himſelf 
by every thing which ſhews that the plaintiff, ex æquo et bono, 
Fon intitled to the whole of his demand, or to 157. 1 it. 


II the plaintiff elects to proceed in this favourable \ way i is 
2 Fa to his bringing another action upon the agreement, ough 
he might recover more upon the agreement, than he can by 
this form of action. And therefore, F the queſtion was open 
to be argued upon principles at large, there ſeems to be mo 


. weaſon-or utility in confining the One to an action en 


the ſpecial agreement only. 


But the point has been long ſerria; and there have Fu | 
precedents : I will mention to you one only; which 


many 
was very ſolemnly conſidered. It was the cafe of Durch v. 
Warren, M. 7 G. 1. C. B. An action upon the caſe, for 


money had and received to the plaintiff's uſe. f 
"nz The 


CCC 


caſe was as follows Upon tlſe i 8th: of Aug 1740 1760; 


payment of 2621. 105. by the plaintiff to the defendant, 1 
die dekendant agreed to transfer him 5 ſhares: in the; eg We 
copper mines, at the opening of the books; and for ſecurity Mann 
"of tis fo doing, gave him this note 18th of Awuguft 1420, LN. 
« ] do hereby acknowledge to haye received of Phil Dutch, py 
66 262 J. 1058. as 2 conſideration for the purchaſe: of 5 ſhares; - 

« which I do hereby promiſe to transfer to the faid Philih 

« Dutch aſſoon as the books are open; being 5 ſhares in the 

« Jeſs copper mines. Witneſs my hand, Ratett Warfhh.” 

The books were opened on the 22d of the faid: month of 

Auguſt ; when Dutch requeſted Warren to transfer to hin 

the ſaid 5 ſhares; which he refuſed to do; and told the plain: 

tiff © he might take his remedy.” Whereupon the plainti® _ 

brought this action, for the conſideration- money paid by 

him. And an objection was taken at the trial, “ that fl 

« action upon the caſe, for money had and received to the 

te plaintiff's uſe, would not lie; but that the action ſhould | 
have been brought for the r the contract. 7 

This objection was over-ruled by the Chief Juſtice z who * Sir Peter 
notwithſtanding left it to the conſideration of the jury, Whes King: 8 * 
ther they would not make the price of the ſaid ſtock, as it was G. B. J. 
upon the 22d of Auguſt, when it ſhould have been delivered, l 
the meaſure of the damages ; which they did; and gave th | ö 
plaintiff but 175 J. damages, OG, i gg. ct 0 


And a caſe being made for the opinion of the Court of 
Common Pleas, the action was reſolved to be well brought; and 
that the rec was right, being not for the whole motiey 
paid, but for th e damages, in not transferring the flock at the . 
time; which was a loſs to the plaintiff, and an advantage to | 
the defendant, who was a receiver of the difference-money, to 
the anion ho bo or ror emo 


The Cour ſaid, that the extending thoſe actions de- 
nds on the notion of fraud. If one man takes another's 
money to do a thing, and refuſes to do it, it is a fraud: 
and it is at the election of the party injured, either to affirm 
the agreement, by bringing an action for the non-performance 
of it; or to diſaffirm the agreement ab initio, by reaſon of the 
fraud, and bring an action for money had and received to his 


uſe. : | | 


The damages recovered in that caſe, ſhew the /iberality with 
which this kind of action is conſidered : for though the de- 
fendant received from the plaintiff 262 J. 104. yet the dif- 
ference-money only, of 175 I. was retained by him againſt con- 
ſcience : and“ therefore the plaintiff, ex æquo et bono, ought to v. poſt. 2134. 
recover uo more ; agreeable to the rule of the Roman law— Dale v. Sollet, 


1% Quod condictio indebiti non datur ultra, quam locupletior factus B. R ſob 


1 i accepit. | 
FP IO Ir 


— | 


Macres-' 


V. poſt. 2 133. 
Dale v. Sollet, 
M. 1767. B. 
R. accord', n 
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| | Faſter Term 33 Geo. 2. : 

'Tr the five ſhares had been of much more value, yet the 
plaintiff could only have recovered the 262 e 
e e,, 7156s; Wee 


— 


The notion of ruavp holds much more ſtrongly in the 
preſent caſe, than in that; for here it is expreſs. The in- 
dorſement, - which enabled the defendant to recoyer, was got 
by fraud and falſehood, for one purpoſe, and abuſed to another. 


This kind of equitable action, to recover back money, which 
ought not in juſtice to be kept, is very beneficial, and there. 
fore much encquraged. It lies only for money which, ex equo. 
ef bono, the defendant ought to refund: it does not lie bh 
money paid by the plaintiff, which is claimed of him as 
payable in point of honour and honeſty, although it could not have 
been ricovered from him by any courſe of lat as in payment 
of a debt barred by the ſtatute of limitations, or cantracted durin 

his infuncy, or to the extent of principal and- /zgal intereſt 
upon an w/urious contract, or, for money fairly loft at play; 
becauſe in all theſe caſes, the defendant may retarn it with a 
ſafe conſcience, though by poſitive law he was barred from re- 
covering. But it lies for money paid by make ;. or upon a 
conſideration which happens to fail, or for money got through 
impoſition, (expreſs, or implied ;) or extortion ; or oppreſſion ; 
or an undue advantage taken of the plaintiff's ſituation, con- 
trary to laws made for the protection of perſons under thoſe 
circumſtances, 5 VVV 
In one word, the giſt of this kind of action is, that the 
defendant, upon the circumſtances of the caſe, is *ob/iged U 
the ties natural juſtice and equity to refund the money. 
Therefore we are all of us of opinion, That the plaintiff 
might ELECT to wave any demand pon the foot of the indemnity, 


for the oof he had been put to; and bring THis action, to 
recover the 6 I. which the defendant got and kept from him 


Rurik That the pete be delivered to the yl Ax TIF. 


r End of Eaſter Term 1760. 
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Crawford ver, Powell. Jane ww 


HIS was a caſe reſerved at ni priur before Lord (1 Black. Rep, 

| Mansfield at Guildhall, upon the trial of an action for 4 * 
a falſe return to a mandamus. The mandamus. was di- CORES 10 
rected to Griffith Powell, commanding him to deliver to not, incumbent 
Gibbs Crawford, the common ſeal, books, papers and re- upon a corpo- 


cords of the corporation of Harwich ; which the ſaid Craw- rate officer ts 


d claimed to belong to his cuſtody, as having been duly prove that he 
* town-clerk of 3 Walen, and his election 2 has taken 1 
ſet forth in the writ. To this writ of mandamus (to deliver within a year 
the infignia, &c. ut ſupra ) the defendant Griffith Powell re- before his 
turned, © that the ſaid Gibbs Crawford was Nor puLy eon. 

„ ELECTED town- elerk:“ upon which return, alledged to be | 
a falſe one, the preſent action was brought. - 


'The declaration ſhewed, that the plaintiff Crawford was 
duly elected town-clerk, c. upon the 20th of March 1758; 
in virtue of which election, it alledged, that the common 
ſeal, books, papers and records, belonged to him, c., but 
that the defendant Powell refuſed to deliver: them to him. 
The declaration then ſhewed that the plaintiff, upon ſuch 
his refuſal, did, upon the 12th of Apri/ 1758, proſecute a 
writ of mandamus returnable on Friday next after one month 
from Eafter 1758, (being the ſame writ upon which the ac- 
tion is brought ;) which was accordingly returned upon the 
ſaid return-day. e n 


o that it appeared upon the face of the declaration, tha 
this mandamus was actually returned wITHIN $1X MONTHS 
after the plaintiff's election to the office, 3 


There was a verdi& for the plaintiff; but it was objected 
on the part of the defendant, That the plaintiff ought to 
ä | 4 ; PROVE 
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: Gould, on 


Trinity Term 33 & 34 Geo. 2. 
PROVE his toning taken the ſacrament a to the 0 


This elt; was reserved at the trial, for the opinion of the 
Court, and was twice argued; once, by Sir Richard Lied, 


on 3 4th Zu 1759 1 and a ſecond time, by Mr, 
une 1760; both of them for the 


/ defendant, in Leuben of the eie 


They urged that it was incumbent upon the plaintiff to 
bew that he was duly elected: and the Lee that he 
could not have been duly elected, unleſs he had taken the 
facrament within a year; for by the ſtatute of 13 Car. 2. flat. 
2c. 1. c No can be elected into the office of town- 
& cletk of a corporation, that ſhall not have within one year 


t next before ſuch election taken the ſacrament of the Lord's 
. & ſupper according to the rites of the church of England, 
dc and in default thereof, every ſuch election is thereby de- 
486 clared void. Conſequently, in order to make out his 
title, he ought to prove his having taken the ſacrament 


within one year next before his a N and his not having 
done this, is without doubt a fatal objection, upon thit ſtatute 
of 13 C. 2. And it remains equally fatal, even ſince the act 
for quieting aud eſtabliſhing corporations, 5 G. 1, c:6. as the 
return to this mandamus was made WITHIN, fx months | 


5 . the plaintiff's election. 


By this act of 5 G. 1. c. 6.6 z. No dee, thereafter to 

4 be elected into ſuch office ſhall be removed by the corpo- 
« ration, or othetwiſe proſecuted for or by wi of ſuch 
« omiſſion z nor ſhall. any incapacity, diſability, forfeiture 
vor penalty, be incurred by reaſon of the ſame; ux Ess ſuch 
* perſon be ſo removed, or ſuch proſecution be commenced, WITH= 
« IN fox months after ſuch perſon's being n or TIRE 


« into his reſpective office, &c.” 


But this act does not affect the preſent caſe z s che xe· 


| AN WRIT: twomontheafterthe election of the officer. 


For although ſuch incapacity and diſability might be taken 
away by this ſtatute of 5 G. 1. in a caſe where 81x months 
elapſed —— the election, without any removal by the corpo- 
ration, or proſecution commenced and carried on without de- 
lay; : and conſequently, a return of . Non fuit eleFns,” founded 
only upon this mcapacityand diſability, but not made till 4FFER | 
the expiration of the fix months, would indeed be a falſe return, 
and the plaintiff would have no need (in /uch a cafe) to prove his 


having taken the ſacrament within a year; yet in the preſent 


cCeaſe, (where the return is made within the fix months,) it is 


W 


©: 
”- 


Trinity Term 33 & 3 Oe 2” 40325 
u really 2 — the 2 within ———— Gor. 
« before his election: for, incapacity and diſabihtyx | 
incurred by the 13 C. 2. ſtands; in this caſe umrenuvuad by the 88 
5 E. 1. the plaintiff remains fill open und linble to à removal v. Powei.vs 
within the months. 80 that there is a vaſt difference be- 
tween a return of this kind made within the i months = 
this is,) and a return made AFTER THE EXPIRATION of the 
er months © the former, if | ſupported by the fuct, is a urue 
return; the latter, a falſe one: - FOO ZH 0-70 10 


3356 


. 
wat 


- = 
1 


In the preſent. caſe, therefore, as this ſtatute of 5 G. x: c. 6. 
had never talen place, it was incumbent upon the plaintiff to 
prove © that he had taken the ſacrament within the year 
„ next before his eleftion ;” as his election would 
viſe be:widh/ by ii C. . 


In the caſe of Teton, E/q; v. Neuinſon, Mayer of by 
2 Ld. Raym. 1354. (which was in Egſter term 10. G. 19 
upon an iſſue taken on a Nor fuit eletus returned by the 
mayor to a mandamus commanding him to ſwear the plaintilf 
"Mr. Tufton into the office of an alderman of that borough, 
being (as the writ ſuggeſted) F duly choſen, Mr. Serj. N- 
gelly, who was for the defendant, made this very objection, 
« that Mr. Tiſzon ought to prove that he had received the 
« ſacrament within a year before his election;“ (though ſix 
months were, in that caſe, elapſed ſince his election.) And 
the whole Court were unanimous in opinion, firſt, that the 
caſe was not within the 5 G. 1. c. 6. becauſe the plaintiff 
Tufton never was admitted into the office, and therefore could 
not be removed aut of it nor incur a forfeiture ; ſecondly, that 
it was incumbent upon the plaintiff to prove © that he had re- 
«© ceived the ſacrament, Oc. within a year before his'elec- 
ee tion, by 13 C. 2. c. 1. elſe his election was ud: and 
ſo it was ſaid to have been ruled in other caſes there mentioned. 


12 


Marten v. Jenlin, M. 14 G. 2. B. R. mentioned in 
2 Strange 1145. was a mandamus directed to Junbin the late 
mayor of V inchelſaa, commanding him to ſwear Marten into 
chat office: who' returned Nom fuit elef?us :” and an iſſue 
was joined thereon, A ſpecial verdict found, that the mayor 
was to be choſen out of the jurats; and that the plaintiff 
Marten was on 1ſt May 1739, choſen a jurat and ſworn in, 
and continued fo till 7th April 1740, when he was choſen 
mayor; and that he had received the ſacrament within a 
year before his election to be mayor, but had not done ſo within 
a year next before his election to be a jurat. The Court 
held the ſtatute of 5 G. 1. c. 6. 5 3. to operate ſo as to give 
him the benefit of non-proſecution within fix months, with 
regard to the previous qualification, and remove his incapacity 
© | and 


: 
[ | 
1H 
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CrawrorD 


Trinity Term 33 & 34 Geo. 2. 
and diſability ariſing from fuch negtect: and they held ths 


verdict to be ſufficient for them to give judgment upon, 


although it was not found negatively, „that there was 35 


L. Power. * profecution within the fix months z, us his election did 


appear, and nothing appeared to avoid it, (which ſhould 
have — the other ſide.) r judgment 


as In the latter of theſe caſes, the en ſtttled in his 


office, by the fix months being expired without proſecution, 
Here, the plaintiff Mr. Crawford was not ſo : his incapacity 


and diſability, if ever it exiſted at all, muſt remain the ſame, 


_ #ill after the expiration of the 6 months. 


SY. 4 3s 


next before his election. 


But the Cour (notwithſtanding all this plauſible reaſon- 
ing) over-ruled the objection, and gave judgment for the 


Therefore the action for a falſe return can't be maintain · 
ed in the preſent caſe, without the proof inſiſted upon: nor 
ought the defendant Poꝛuell, who was the preceding officer, 


t0:haye delivered over the books and infygnia of the corpo- 
ration, to a man at that time liable to removal or proſecu- 
tion for not having taken the facrament within the year 


1 


: ö ſaid that fnce the ſtatute of 5 G. 1 2 6.5 


the election of a perſon who had not taken the ſacrament 
within a year next preceding it, is not voip, but only voip- 


ABLE in caſe of a removal or proſecution within the time thereby 
limited: and conſequently, as here was no ſuch removal or 


proſecution-within that limited time, the plaintiff's election 


ſtood confirmed and became abſolute. He therefore thought 
this a clear caſe; and that there was no real force in the ob- 
jection. He did not think it like to the cafe of Tufton v. 


Nevinſon that had been cited from La. Raymond . Reports : 


becauſe that aroſe upon the officer's bringing a mandamus to 
fear him into bir ofſce, being ben iin, herons 


this plaintiff is in poſſeſſion of the office, and only brings his 


mandamus for the im/ignia and other things belonging to it. 
Per Cur. JUDGMENT for the PLAINTIEF. 


Trinity Term 33 & 34 Geo. 2. 
Oldknow ver/. Wainwright; | 
1 e | 
Rex ver/. Foxcroft. 


Tr. 31 G. 2. Ro Io 1 Ig. 


T HIS caſe of Oldknow v. Wainwright was a feigned ac- 
tion, under a rule by conſent, to try a RIGHT OF ELEC= 
rio to the office of town-clerk of Nottingham : which rule 
was made in-the other cauſe of Rex v. Foxcroft, againſt 
whom an information had been . prayed by Seagrave his 

competitor, | | | 


The conſent-rule was to the effect following ct Rex v. 


« Foxcroft, &c.“ The firſt part of the conſent is, * That 8 


« the matters in difference betaueen the parties ſhall be tried 
« in a feigned action: then the rule goes on, „That O/d- 
« {no20 ſhould be plaintiff, and Hainwright defendant;” and 


1017 


Tueſday, roth 


June 1760. 


(Black. Rep. 
229. S. C.) 
Majority di- 
ſent from an 


election, but 


vote for no- 
body elſe, the 
election by the 
majority is 


particularly ſpecifies and ſettles the ſeveral iſſues that were 


to be tried. Then comes a clauſe of conſent “ That the 
judge who ſhould try the cauſe ſhould be at liberty to in- 
« dorſe any ſpecial matter that might ariſe at the trial, upon 
« the poffea.” Then it concludes thus—* And by the like 
« conſent, it is laſtly ordered, That THE cosTs ſhall abide 
« the event of the iflue.” | | | 


There were 4 iſſues to be tried: 1ſt, * Whether the 
„mayor alone had a right to appoint the town-clerk.” And 
it was found & that he had nor.” 2d Iſſue — Suppeſing he had, 
then „ whether F. Foxcroft was duly appointed by him.” 
On this iſſue, a verdict was given * againſt the mayor's ap- 
« pointment.” 3d Iſſue.— Whether the mayor, alder- 
© men and common council have the ſaid right of election.“ 
This was found in the afirmative. (So that theſe three iſſues 
were all found for the defendant.) 4th Ifſue—Suppoling 
the mayor, aldermen and common council have the right, 
then „whether Thomas Seagrave was DULY elected by them.“ 
As to this 4th iſſue, there was a ſpecial verdict to the follow- 
ing effect. It ſets out the conſtitution of the borough, 
and that the voices were all equal votes. Then it ſets 


out the vacancy of the office of town-clerk, and a regular 


ſummons to ele another. That the whole number of 
electors was twenty-five ; and that out of that number, 
twenty-one aſſembled on the 26th of May, purſuant to the 


ſaid ſummons. That the mayor put Thomas Seagrave in no- 


mination ; and that no other perſon was put in nomination. 
_ nine of the twenty-one voted for him: but twelve of 
ol, II. as 


2 them 
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8 ĩö5ði³ — 
OLpxxow 
v. WAIx- 
WRIGHT, 
or Rex v. 
FoxcRoOFT. 


them did not vote at all, but eleven of them yrRoTESTED againſt 
any election at that time; becauſe the office was already full 


(as they alleged) of Foxcroft, whoſe right was then under 


litigation in this court. That there was a written proteſt 


againſt any election at all, either of Seagrave, or any other 


perſon, by four aldermen and fix common-council-men ; be- 
cauſe a ſuit was then depending in the court of King's Bench 
concerning the right of — Theſe ten ſigned the writ- 
ten proteſt: another { Hollins) did not ſign, nor vote; but 


declared “i that he ſuſpended doing any thing.” 


However, at the ſame court or aſſembly, the mayor declared 
the ſaid T homas Seagrave duly elected: and he took the oaths 


of office, and the other requiſite oaths, in due manner and. 


form. 


The queſtion now before the Court was, Whether the 


ſaid Thomas Seagrave was DULY ELECTED into the office of 


town=clerk. 


Mr. Caldecott, on behalf of the plaintiff, argued, (on Tuef- 


day 6th of May laſt,) That Seagrave was not duly elected. For 


twenty-five had a right of voting; all had equal voices; and 


of twenty-one that met, eleven PROTESTED againſt ANY eler- 


tion at that time: therefore, theſe eleven were all negative 


voices, and AGAINST Seagrave ; and only nine were for him. 
Beſides, this was No corporate act. 


All the twenty-ftve were ſummoned ; and 21 appeared: the 


voice of the majority of thoſe who were preſent, was the voice 


of the whole 25 and Mr. Seagrave had not a majority of them. 


Therefore the iſſue is found for the plaintiff; and we pray 


that the pofiea may, be delivered to him. 


Mr. Serj. Hewitt contra, for the defendant, ; 


I he ſubſtantial matter in queſtion was, „ Whether the 
& right of appointing the town-clerk was in the mayor 


Here was a regular ſummons of the wholebody; and a cor- 
porate. meeting of. 21 of them, for the buſineſs of this elec- 
tion; and they entered upon the election: therefore they could 


not deſert it unfiniſhed. 


At this meeting, the mayor nominated Mr. Seagrave; which.” 


no, one then oppoſed : a vote was taken; and nine voted „er 


| s Or in 
ce the mayor, aldermen, and common-council.” The mayor, al- 
dermen, and common=-council-men, make the 25, who are 


| the corporate body. 


Trinity Term 33 & 34 Geo. 2. 
Mr. Seagraus. After which, ten, (or as it is faid,) eleven : 
protefled againſt. any election at all, at that time. But mere 


Alence 


is net à negative, either expreſſed or implied; and as Orbrrow⸗ 


13 other perſon was propoſed, and nine voted for him, and v. W 


none againſt him, he was well elected. 


WRIGHT, or 
.. Rex v. Fox- 


The proteſters then thought the office was full already, of CROFT, 


Fixcroft : but it not is found © That Foxcroft was not duly 
elected. They thought that the office being full (as they 
apprehended) of Foxcroft, precluded them from electing an- 
other perſon. But if Foxcrof?'s nomination and appointment 
were bad, they were at liherty to elect another perſon. The 
caſe of Abery/fuith, in 2 Strange 1157, and alſo that of Tin- 
tagel there cited, ſhew that the proteſters proceeded upon a 
miſtake, in fancying they could not elect another, whilſt a 

former claimed upon a controverted title. ee 


Though the preſence of a majority of the whole number be 
neceflary, yet the concurrence and conſent of a majority of the 
whole number is not neceflary : a majority of the number pre- 
ſent is ſufficient. This appears from the caſe of Sir Robert 


Saliſbury Cotton v. Davies, 1 Strange 53. 


If theſe proteſters had gone away and left the afſembly, it 
had made no difference, after the buſineſs was once begun, 
In ſuch caſe, the reſt had a right to proceed. M. 4 G. 2. 

| Rex v. Norris, B. R. 1 Barnardiſtan, 385, 386. I 


It does not appear that theſe proteſters would not have 
voted for Mr, Seagrave, if they had voted at all. And, at 
this very aſſembly, he was declared by the mayor to be duly. 
elected; and was accordingly ſworn in, in the preſence of 
the proteſters. | | x 


This is clearly a corporate act. 
Mr. Caldecott, in reply. 


Though there war a queſtion, « In 4vhom the right of 
« appointment or election lay; yet this right of the perſon 


elected was alſo in queſtion, 


Mr. Foxcroft had a prior nomination or election, by the 
mayor: and the proteſters thought, that whilſt his right was 
ſub lite, they ought not to go on at all to the election of an- 
other perſon. Eleven of them formally roteſted againſt it: 
which certainly is voting againſt Seagrave's election. 


2 2 | 2 RT, The 
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1760. _ The caſe of Aberyfwith, in 2 Strange 1157. is certainly 
76 true That where there is a void election, the Court oy 


OLopxkxow © grant a mandamus to go to an election.“ But that is no- 
v. Warx- thing to zhis caſe. 1 : 
WRIGHT, or l a 3 a 1 
Rxx v. Pox- In the caſe of Rex v. Norris. The preſence of the mayor wh 
GROPT. was neceſſary. | " 
Lord MANSsFIEL D ſaw no doubt in this cafe. Here was an 
aſſembly duly ſummoned ; one candidate was named; uo other 
was named; the poll was talen; they had no right to flop in 400 
the middle of the election; the mayor did not put any queſ- * 
tion for adjournment; nor was there any. js 
But, Mr. Ca/decott prayed another argument; becauſe Mr, 
Serj. Poole was retained to argue it on the ſame fide 
with him, for the plaintiff, „„ 
Whereupon, the Court gave leave that it ſhould be argued 
again; and ordered an . 
| ULTERIUsS CONCILIUM. 
On Tueſday roth June 1760, this cauſe ſtood in the paper | 
for further argument. But | bes 
2 | . | . a : IN . Lott 
Mr. Serj. Poole for the plaintiff faid he but very lately re- the 
ceived his inftruCtions ; and therefore prayed further time. in 
1 | creo) 
But the Covnr refuſed to grant it; berauſe it was his own aga 
client's fault, not to have inſtructed him ſooner ; as the fur- dan 
ther argument was indulged to the plaintiff, at his own de- of 
ſire, in the laſt term. However, they offered and even de- 
fired to hear what Mr. Serj. Poole might now have to ſay; 4 
for that they were quite open to conviction. aro 
| FRE | | bee 
But the Serjeant not urging any thing further the 
IM: - , - $5 s of 
Lord MansritLD confirmed his former opinion. 
Ale faid, the proteſting electors had no way to ſfop the he 
election, when once entered upon, but by voting for ſome rou 
_ other perſon than Seagrave, or at leaſt againſt him: whereas 2 1 
here they had only protęſted againſt any election at that time. 10 
| „ IP 6 1 
Mr. Juſt. WIL MxOr— There was a caſe of Rex v. Withers, 
Paſch. 8 G. 2. B. R.; where out of eleven voters, five 5 
N . 9 voted, and fix ® refuſed : and the court there held « That the * 
SS; oo. : 
Weltbury, upon à fingle vacancy, Six voted for Withers ſingly : fix others voted aga 
for two perſons jointly, (though it was upon a ſingle ). The Court held 7 
clearly, “that the double votes were abſolutely thrown away ;“ and refuſed to grant an * 
information againſt Withers. 3 feis 


13 In 


Trinity Term 33 & 34 Geo. 2. 
In the caſe of Regina v. Boſcawwen, P. 13 Anne, B. E. (in 
Truro, where ten voted for Roberts, and ten for Boſcawen, 


a non-inhabitant : the votes given for a non-inhabitant, 
where inhabitancy was neceſſary, were holden to be thrown 


away. So, in the caſe of Taylor v. Mayor of Bath Temp. 
Ld. Ch. J. Lee, B. F Hh 2 | 2 by 

Lord MansFiELD—Whenever electors we and 
don't vote at all, (as they have done here,) “ They virtually 


e acquieſce in the election made by thoſe who de, 


Therefore, Per Cur. 
JUDGMENT for the DEFENDANT, _ 
(on this + 4th iſſue, upon the ſpecial verdict.) 


Note The 3 other iſſues had been found for 
the defendant, as is above mentioned. 5 


Afterwards, on Wedneſday 25th of June, this cafe then 
bearing the latter name, viz. Rex v. Fs 

cott, on behalf of the defendant therein, ſhewed cauſe why 
the ſaid defendant Foxcreſt ſhould not pay to the proſecutor 
in this cauſe, his costs as well in this cauſe of Rex v. Fox- 
croft, as in the information in the nature of a quo warrants 
againſt Robert Seagrave ; and likewiſe the coſts in the man- 
damus moved for againſt Cornelius Huthwaite Eſq. late mayor 
of Nottingham. 'Þ Fe 


He urged that no oTHER cots were payable but thoſe that 
aroſe upon the c1viL action, viz. the feigned iſſue which had 


oxcroft ; — Mr. Calde- 
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v. WAlx - 
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Rex v. Fox- 
CROFT, 
* M. 15 G. 2, 
a tſt November 
1741.,—It 
was holden 
ce that votes 
given for an 
unqualified 
perſon, under 
notice of his 
incapacity, 
are thrown 
away. 


been tried by conſent of the parties, in order to determine 


the right; and which feigned iflue had been found in favour 
of Seagrave, and againſt Foxcroft. 1 8 


And for this, he relied upon the authority of the caſe of 
the + borough of Walſall, (in the diſpute between the bo- 
rough and the foreign of that place,) Ty, 28 G. 2. B. R. as 
a reſolution directly in point: where it was determined 
« 'That no coſts were payable: upon theſe feigned iſſues; but 
te the coſts in the civiL ſuit ONLY ||.” | Yah 


Mr. Norton, contra, on behalf of Mr. Seagrave the proſe- 
cutor, inſiſted upon coſts of the wHoOLE, viz. the coſts in 
this cauſe of Rex v. Foxcroft, the coſts in the in tion 
againſt Seagrave, and the coſts of the mandamus directed to 
Huthavaite, as well. as the. coſts of the civil ſuit upon the 
ic igned iſſue. | FEES | 


2 3 


Lord 


+ Rex v. 
Nichols & al 
t2 June 1755. 


And it 
was alſo deter- 
mined in Rex 
v. Griffiths, 
M. 29 G 2» 
B. R. and in 
Thomas v. 
Powel, P. 3t 
G. 2. B. R. 
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* Vi. the cons. 
ſent rule be- 
fore, pa. 1017. 


* 


Lord MansFIELD was of opinion, That the Court were 


tied down by the * conſent rule, to direct the coſts of the 
WHOLE to be paid by the defendant Foxcroft. It was made 
in the cauſe where an information was prayed againſt him, 
in the nature of a guo warrants, to ſhew by what authority 
he claimed to be town-clerk of Nottingham; to which office 
Seagrave alſo claimed a right. Foxcroft thereupon conſents 
6 That the matters in difference between the parties ſhall 
cc be tried in a feigned action;“ and then he conſents, in 
expreſs terms, © That THE cots ſhall abide the event of the 
te iſſue:? which muſt mean the whole coſts ;: or elſe it has 


no meaning at-all; for the coſts on the cv. fide (ariſing 


upon the feigned iſue only) would of courſe abide its event, 


Where there is 
an affirmative 
and a negative, 
the concluſion 
muſt be to the 
country. 


wir bout needing an rule or any conſent for hat purpoſe ; 
(that point having bee | 
of the "preſent conſent rule.) Conſequently, this conſent 
takes in the oTHER coſts, on the crown-ſide. 


The other three JupGes were of the ſame opinion. 


RULE made ABSOLUTE. 


„ a *# 


Trapaud ver Mercer. | 
is _ 32 G. 2. Roto. 984. | 


THIS was a cauſe in the paper, upon a demurrer: and 
the whole queſtion turned upon the pleadings. The re- 
plication concluded to the country: and the defendant in- 
ſiſted that it ought to have concluded with an averment. 


The PRINCIPLE was agreed, by both bar and bench, 


te That where there was an affirmative and a negative, the 


& concluſion ought to be to the country :” but the preſent 
demurrer was grounded upon a ſuppoſition “ that as theſe 
« pleadings ſtood, here was not an affirmative and a 
* ers ea Py 


| The pleadings were as follow— 
It was an action of debt on bond. On oyer, it 2 


to be conditioned thus - The condition firſt recited that one 
Robert Grier had been appointed by the plaintiff, who was 


lieutenant-colonel of the ad battalion of the buffs, and by 


Mr. Hughes, the major, to be paymaſter of the ſaid batta- 


lion; and then went on, that if the ſaid Grier ſhould within 


30 days after any demand in writing render an account of all 


monies received by him, c.; and in cafe there ſhould be 


any deficiency, &. then if the defendant ſhould make = 
| - 8 2 


fully ſettled long before the making 


Trinity Term 33 & 34 Geo. 2. 

Fo fuch deficiency, not exceeding I000 1. the obligation 
to be void. And the plaintiff aſſigned the breach, in Grier's 
not rendering an account within 30 days after a demand 
in writing. 48 * 5 


The defendant (who ſtood thus bound as ſecurity for 
| Grier ) pleaded (by leave of the Court) two ſeveral pleas, 
viz. 1ſt, That no demand in writing was made, &'. ; 2dly, 
(proteſting that no demand, c. was made,) he for plea 
ſays that Grier Dip render an account within 30 days after any 
demand in writing, and paid the monies due, c.; and 
that no deficiency at all was made to appear. 


To this 2d plea, (which 2d plea alone was now before the 
Court, ) the plaintiff replied, © That a large ſum of money, 
that is to ſay, the ſum of 2000 J. was received by Grier, 
« c.; and that, on ſuch a day (particularizing it) a DE- 
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« MAND in writing wwas made, c.; and yet no account was 


« rendered by Grier, within 30 days, c. which repli- 
cation concluded to the COUNTRY. 


To this replication, the defendant demurred : and 


Mr. Yates, for the defendant, argued in ſupport of the 
demurrer, that the replication oyght to have concluded with 
an AVERMENT : for that this was not a proper affirmative 
and negative, but a matter newly alleged in the replication 
which newly alleged matter the defendant ought to have an 
opportunity of anſwering. And as the plea is general, it 
was neceſſary for the plaintiff to aſſign a particular breach, 
in his replication, N 


Mr. Serj. Hewitt, for the plaintiff, urged that it was Nor 
new matter, but a proper negation of the matter pleaded, and 
made a ſufficient affirmative and negative ; and therefore the 
concluſion was as it ought to be. And 


THE CovuRT were of this opinion. 


Lord MansFIELD—The material queſtion between the 
parties 19—& Whether an account has been demanded in 
« writing ; ſuch an account rendered within due time; and 
e the #0ney paid.” The ſum of the defence is, © That No 
© DEMAND was made: but ſuppoſing that a demand was 
ce made, yet an account was RENDERED within due time after 
« EVERY ſuch demand; and the money paid.” The replication 
alleges “ that an account was demanded in writing, on ſuch 
« a particular day ; but that Robert Grier DID vor, then or. 
ce at any time after, render an account.” This is undoubt- 


edly a proper FACT to be tried. | | 
| 2 4 Mr. 
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Trinity Term 33 & 34 Geo. 2. 


Mr. Juſtice Denison concurred that it was; and that this 
was a proper affirmative and negative. Y 8 
I be plea, © that Grier did render an account within 39 
'« days after ANY DEMAND, c.“ muſt be underſtood as if 
it had been worded “ after Every demand; and imports 
that he had done it after EvErRY demand. To which, the 
plaintiff replies, That a demand was made upon ſuch a par. 
« ticular day: yet Grier did not render an account within 30 
se days after it.” It is objected: “ That as the plea is gene. 


"0 ral, the replication ought to gn a particular breach,” 


And it is ſo, in ſome caſes; as for inſtance, in a plea of a 
general performance of covenants : but it is not ſo in the preſent 
caſe, For the queſtion here is not © Whether Grier rendered 
ce an account;” but“ Whether a DEMAND' «vas made 

& Grier, ſo as to intitle the plaintiff to an account.” It is as 
much an affirmative and a negative (to my apprehenfion), as 
if the defendant had pleaded. “ That after demand made 


« upon ſuch a day, he had rendered an account ;” to which, 


the plaintiff had replied, „That he had not.” 


Mr. Juſt. Fos TER alſo thought that the whole merits 


might have been tried upon this ifſue, „Whether there was 


&« a demand, or not.“ 


1 


Mr. Juſt, WIL MO concurred, that the replication does 


here meet the plea; and is properly concluded to the coun- 


try, for the plea ſays, © You made no demand: but if you 
«& did, he rendered an account.” The replication ſays, “I 


„ made a demand, on ſuch a day; yet he rendered 10 ac- 
c count,” Which is a ſufficient affirmative and negative. 


The whole 
cnalty cannot 
lie pleaded by 

wry of ſett- 
off. 


Per Cur. unanimouſſy, =, 
JupeGMenT for the PLAINTIFF, 


Nedriffe ver Hogan. 


TuS was an action on ſeveral promiſes, viz. Indebitatus 


affumpfit for 40 J. lent, 40 J. had and received to the 
phintiff*s uſe, and 40 J. laid out and expended for the plain- 
tiff's uſe. | | 8 


The defendant (having had leave to do ſo) pleaded ſeveral 


pleas; one of which was a plea of a ſett-off; namely, of a 


PENALTY | 


NE EO ˙ TE OT Vs 829 FAT © 3 
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PENALTY of 200 J. incurred by the non- performance of cer- 1 760. 
tain articles of agreement, relating to the ſale of a ſhi ß. 


oh. | | 1 : NaDarIFF& 
The plaintiff demurred, for cauſe : and one of the cauſes v. Hocan. 

ſpecified, was d that the yENALTY of articles of agreement | 

4 (which ſounds in damages only, and is not a liquidated cer» 

« tain debt or demand) cax NOT be SET OFF.” —- |, © 


To this, there was a joinder in demurrer. 


Mr. Walker, for the plaintiff.— This ſet-off is not within 
the act of 2 G. 2. c. 22.4 13. For no PENALTY at all can be 
ſet off, under hat act. Whereas this is not the penalty of 
even a bond conditioned for payment of money only, but a 
penalty of a bond conditioned for performance of articles ; which 
penalty ſounds in damages : and damages cannot be ſet off. It 
ought to be a certain demand: a penalty ſounded in damages 
was never meant or intended by this act of parliament. 


Ft: | 1 8 
But the * ſecond act of 8 G. 2. c. 24. C 5. is clearer ſtill: "2 22 


for this 9 5. fixes it to the ſum truly and juſtly due ; even on here cheſe 


bonds conditioned for payment of money only. Which fully two acts are 
proves © that the penalty of ſuch a bond as this is, can not diſcuſſed and 
6 be U | 8 2 exp 


A ſecond objection (which was alſo the 2d cauſe of de- 
murrer,) was mentioned: but no further notice was taken of 
it, either by court or counſel. | | 


Mr. Field, for the defendant.— The former act is general 
« that mutual debts may be ſet one againſt the other.” 
Upon which, there was a doubt, and a difference of opinion 
between this Court and the Court of Common Pleas, con- 
cerning ſetting-off debts of different natures. The 8 G. 2. 
c. 24, H 5- allows it, notwithſtanding the debts are deemed 
in law to be of a different nature. And the purpoſe of 
8 G. 2. was to extend, and not to reſtrain the former act. 
Indeed it reſtrains the caſe of a debt accruing by reaſon 
ef a penalty / far (but no farther) © that it ſhall be 


1 I But this 
© + PLEADED. - clavſe ( 4 


adds, * that in ſuch plea ſhall be ſhewn how much is truly and juſtly due on either ſide; 
* and that judgment ſhall be entered for no more than what ſhall appear to be truly 
and juſtly due, . 


Lord MaxsrIEL p ſtopt Mr. Field ; and declared it to be, 
moſt clearly, a caſe not within theſe acts: as it was for the 
WHOLE penalty. | | why © 


He ſaid, he expected that it would have been put upon : 
the foot of ſctzing-off the ſum that the defendant — 


1566. d REALLY due for the damager fuftained : but he now per 
88 


ceived that it was inſiſted that the wHoLE PENALTY might be 
Nevnteyre ſet off. He ſaid, it 'is clearly moſt unjuſt, and contrary to 
v. Hooan, the intention of the acts of parliament; * That the Wolz 
te penalty ſhould be admitted to be pleaded by way of fet-of 
J < when perhaps a very ſmall ſum was really due for ſuck 
8 poſt, pa. « damages as the defendant had actually fuftained . 
owlett. v. | a | 
B. R. 3 May Therefore the Couxr, without further argument, gave 
2774: d uiupcnaz vr for the ants, 


mined * that unliquidated uncertain damages cannot be ſet off,” 


85 TIN Maxwell ver/. Mayer, Eſq. 
MN. Norton, on behalf of the defendant, moved to ſtay 
the plaintiff's proceeding, until ſecurity ſhould be given 
for anſwering the cos rs of this ſuit, in caſe it ſhould go 
v. poſt, pa. againſt him. PEAT INE | e 
2105. Boſe- | 5 3 „„ 
. It was an action againſt the defendant as a juſtice of peace, 
une 1767. 


anſwerin to magiſtrates, upon actions brought againſt them for actin 


coſts ſhall not in purſuance thereto, to be paid by perſans who fail in 


be required o ; 
A — bo ſuch actions. 
tiff, reſident in 17158 92 vx 
Scotland, nor He moved this, upon an affidavit “ That the plaintiff 
m_— afo- «was a Scotchman refrdent in Scotland: whom the proceſs of 
OY this Court could not therefore reach, in caſe he ſhould fail 
mn bi don. | 1 51 ; 


But the CourT anſwered, that it was, at the utmoſt, no. 
more than the caſe of a FoREIGNER who brings an action 


here: in which caſe, the Court will never oblige him to give 


ſecurity for the coſts. 


And Mr. Norton acknowledged that he did not expect to 
prevail in his motion; and had told his client ſo. 


Per Cur. 
Take nothing by your motion. 


for illegally convicting the plaintiff upon the acts of parlia- 
Securſty for ment relating to hawkers and pedlars, which acts give coſts 


oy ww am w-& m7 


— 


Trinity Term 33 & 34 Geo. 2. 


Rex verſe John Spragg and Mary Elizabetha Wed 
Ws Spragg (his Daughter) | 1567 
| 8 V. ante 930, 


M* Juſtice Fos rEn thy the abſence of Mr. Juſt: DENM- an 992. 
sor) pronounced the * ſentence upon the defendants : v. 2 Inft. 
| whoſe offence (of maliciouſly conſpiring to indi? and actually 384. where 
lfely indifti rſon of TAL crime, whereof he was it aid 
falſely indicting a perſon of a CAPITAL crime, whereo Was that the 
innocent,) would have been, in ps of real guilt, an ag- „illanous 
avated and atrocious murder, he ſaid, if it had ſucceeded judgment 
according to their intention; and even now deſerved a very (there particu- 
exemplary puniſhment, notwithſtanding it had not ſucceeded = . 3 
according to their wiſh. | _ „ = Seen - 
Law, in ſuch caſes as the preſent, to this day.” ; 3 
But Mr. Gould and. Serj. Davy agreed they could find no inſtanee or entry of ſuch a 
judgment ACTUALLY given. V. ante 996, 997. * 


John Spragg (the father) was ſentenced to be remanded to Sentence of 
the priſon of this Court, for one month; to be ſet twice the Court for 
in and upon the pillory, (for an hour each time,) once — 0 
at Charing Croſs, and again at the Royal Exchange to falſely indict- 
be impriſoned in the priſon of this Court, for two ing a perſon of 
years from the end of the ſaid month; to pay a fine of 2 capital of- 
o J. to the King; to find ſecurity for his good beha- fence. 
viour for 3 years, (himſelf in 40 J. and each ſecurity in 


20 J.) and to be committed quoruſque. 


Mary, the daughter, (being conſidered by the Court as 

Tels criminal, partly from her “ youth, and partly as * She ſeemed 
ſhe was under the direction and influence of her father,) to be under 
was only committed to the cuſtody of the marſhal, to 
be imprifoned for the ſpace of + 6 months from this 
time. : 


+ Note—They had been, both of them, already. in cuſ- 
tody (in town and country) near a year and a half. 


Lancaſter ver/. Thornton. Thurſday, 
: ; 72th June 
„ „ 
HIS was a caſe out of Chancery for the opinion of this Peviſe that 
Court: the ſubſtance whereof was as follows. executors ſhall 
5 | . and 2 
N : | 8 FA pu ; | 1 * ſol ] 
George Lancafter being ſeiſed in fee of ſome lands (the pre- ————_ a 
miſes in queſtion) and poſſeſſed of other lands for a term of otherwiſe diſ. 
years, made his laſt will and teſtament dated the 3d of June eee agg 
1734; Which, after having given certain legacies, goes on en 3 
payment of ſuch of teſtator's debts, legacies, and funeral expences, as his leaſehold 
eſtate ſhould not be ſufficient to diſcharge, is only a power to ſell, &c. and no eſtate 


poaſſes to the executors, 
„ thus — 


LANCASTER» 
v. THOR N- 


6 for all the reſidue of the term 


Trinity Term 33 & 34 Geo. 2. 
thys—< I do hereby charge and make chargeable, all and every 
% my lands and inheritance, and leaſehold, with the pay. 
« 'ment of my debts, funeral expences, and legacies : and 
tc for more ſpeedy: raiſing money for payment. of them, 7 
t deviſe to George, Edmund, and Dorothy Lower, (who 
« were his two ſons and his daughter, ) their heirs, execy. 
'& tors, and adminiſtrators, the eter (deſcribing it,) 
erein to come, c. upon 

« truſt to ſell the ſame, c. and to apply the money, &c. to 
« the payment of my debts, legacies, and funeral expences.” 
But in caſe the money ariſing from the ſale of the leaſehold 
eſtate, ſhall not be ſufficient to pay and diſcharge all his 
debts, legacies, and funeral expences, then he deviſes .* That 
& his ſaid two ſons and daughter SHALL: AND MAY ABSOLUTELY 
* SELL, mortgage, or otherwiſe diſpoſe of his FREEHOLD gfate, 
&« for the payment of ſuch of his ſaid debts, legacies, and 
« funeral expences, as his ſaid leaſchold eſtate ſhould not be 
« ſufficient to pay and diſcharge.” And from and immedi. 
ately after payment of all his debts, legacies, and funeral expences, 
he deviſes the ſaid freehold eſtate, or ſo much of it as ſhould 
remain after ſuch payment of his debts, legacies, and funeral 
expences as aforeſaid, to Thomas Dobſon and Fames Lancaſter, 
and their heirs and aſſigns : upon truſt that they, and the 
ſurvivor of them, and his heirs, ſhould ſtand ſeifed thereof, 
(except a parlour and room over it, which he deviſed to Do- 
rothy ſo long as ſhe ſhould remain unmarried) to the uſe of 
his ſon Edmund for life, without impeachment af waſte; 
and from and after the determination of that eſtate, to the 
ſaid Thomas Dobſon and James Lancaſter, and their heirs dur- 
ing his life, to ſupport, &'c.; with remainder to the heirs 
male of the body of the ſaid Edmund; remainder to the ſaid 
T homas Dobſon and James Lancaſter, for the term of 1000 
ars, to raiſe 120 J. for his grand-daughters (the daughter of 
aid Edmund.) Then he deviſes the remainder, ſubject to the 
faid term, to the uſe of his ſon George, in tail male ; the re- 
mainder to his grandſon George. And he appoints his ſaid ſons 
| Edmund and George and his daughter Dorothy, his executors, 


The teſtator died, and Jeft two ſons, viz. the ſaid Edmund 
his eldeſt ſon and heir, and Gorge; and two daughters, 
viz. the beforementioned Dorothy and Hannah. 

Edmund entered, and proved the will. 


The LEASEHOLD-efate was NOT ſufficient to pay and diſcharge 
the teſtator's debts, legacies, and funeral expences. 


Edmund ſuffered a recovery, to the uſe of himſelf in fee : 
and in 1740, he made a mortgage to ſecure a bond-debt to 
one Machil, upon 2 bond made by the teſtator, whereby the 
teſtator had bound his heirs, PEE: 


Some 


Trinity Term 33 & 34 Geo. 2. 
Some of the teſtator's debts are ſtill remaining due and 
Edmund died, leaving iſſue two daughters. 


George filed his bill in Chancery, to eſtabliſh the will; and 
inſiſted that the deviſe to Thomas Dobſon and James Lan- 
« cafter never took effeft in poſſeſſion ; as the debts, legacies, 
« and funeral expences were wot paid: and he inſiſted 
« that the freehold eftate, TubjeCt to the ſaid debts, &&'c. does 
« therefore belong to him, in tail male.” e 


On the other hand, the daughters of Edmund inſiſt cc that 
« the recovery was well ſuffered by their father, Edmund ; 
« and that they are intitled to the freehold eftate, ſubject to 
« the mortgage abovementioned.” | | 


The Lonp KxRr RR directed the following queſtion to be 
referred to this Court for their opinion, vis. | 


Whether, by virtue of theſe words, viz. © In caſe the 
© money ariſing from the ſale of the leaſehold eſtate 
ﬆ« ſhall not be ſufficient to pay and diſcharge all the 
« teſtator's debts, legacies, and funeral expences, that 
« then he deviſes that his two ſons and his daughter 
ct SHALL AND MAY ABSOLUTELY SELL, mortgage, an 
« otherwiſe diſpoſe of his frechold eſtate, for the pay- 
« ment of ſuch of his ſaid debts, legacies, and fune- 
ce ral expences, as his ſaid leaſchold eſtate ſhould not 
«© be ſufficient to pay and diſcharge”—Any ESTATE 
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paſſed to Edmund, George, and Dorothy ; or ONLY 4 


POWER 70 fell. 


It was argued on Tueſday roth June 1760. 


Mr. Aſbhunſt, for the plaintiff George Lane after, though 


he admitted that, in general, where the deyiſe was “ that 
« the teſtator's executors /hould ſell his land for the payment 
c of debts, c.“ the legal eſtate will not paſs, nevertheleſs 
_ argued that in the preſent caſe, a conditional. fre paſſed to the 


executors, either by expreſs words, or at leaſt by the intention 


of the teſtator. 


iſt, As to the words. The teſtator uſes the words 
« deviſe;” which alone is ſufficient to paſs an eſtate. And 
Litt. 5 383. proves “ that a defeazible eſtate will paſs to 
« executors by a deviſe of tenements, to be ſold by his 
« executors.” And there is * no difference between a de- 
viſe, © to be ſold. by executors; and a deviſe to them 
| * 10 fel * | | | | 


adly, 


® $6 is Co. 
Litt. 236. % 
Yet ſee Co. 
Litt, 112, b. 


e Park 
LANCASTER 
= THok Ne 
FOR. | 


Trinity Term 33 & 34 Geo. 2. 
2dly, But the intention plainly is, to convey a legal eſtate. 
The teſtator's primary intention was the certain and ſpeedy 
payment of his debts, legacies, and funeral expences. And 


this intention will be beſt anſwered, by conſtruing it to be a 
deviſe of the legal eſtate. The caſe in 10 H. 7. cited in 


Ploꝛuden 414. a. is fimilar to this: where ceftuy que uſe deviſed 


c That his wife, being his executrix, ſhould ſell his land,” 


"BP 


and died; and ſhe ſold it to her ſecond huſband ; and this 
was adjudged a good fale. In 1 Fern. 4. Newman v. Jobn- 


ſon, a deviſe © of all his eſtate, both real and perſonal, to 
F. S. my debts and legacies being firſt deducted,“ was 


holden to amount to a deviſe “ to fell, for payment of his 
ce debts.” The intention is alſo apparent from other parts of 


this will. For if it was only a bare power to ſell, mortgage, 


Sc. the eſtate muſt deſcend to the heir at law, in the mean 


time; who would noT be compellable to refund or to ac- 


count for the rents and profits which he ſhould receive prior 
to the ſale ; even though the whole real and perſonal eſtate 


ſhould not ſuffice to anſwer the charge of the debts, legacies, 


and funeral expences. A deviſe “ That they Hall and may 
ABSOLUTELY SELL, mortgage, or otherwiſe diſpoſe of his eſtate,” 
gives them an ESTATE in the land; and includes giving them 
the rents and profits; eſpecially, as the heir would be unac- 
countable for them, if they were to deſcend to him, till ſale, 
&c. and the rather ſtill, for that the teſtator has taken 
expreſs notice of his heir at law, by a particular bequeſt 


0 him. 


Mr. Clayton, for che defendant (the heir at law) and alſo 
(as he ſaid) for the mortgagee, argued that No LEGAL. 
ESTATE paſſed to the executors; but only a powER to ſell, 


mortgage, or otherwiſe diſpoſe of this eſtate, in caſe the 


leaſchold eſtate ſhould prove deficient. 


And he inſiſted that this conſtruction was agreeable both 
to the words of the will and to the intention of the teſtator. | 


There are many caſes where the word deviſe,” is uſed, 
and yet no fee paſſes. Sir William Jones 327. Dike v. 


| Ricks. Cro. Car. 335. 8. C. and a caſe in 1 Leon. 31. Caſe 


38. Tr. 23 Elia. m C. B. 
I 11ſt. 113. a. is agreeable to Windham”s opinion in 1 Leon. 
31. © that the vendee is in by the deviſe, and not by the 
t conveyance of the executors; and to Pld. 414. a. (the 
cited caſe in 10 H. 7.) 1 Inf. 236. a. comments upon, ex- 
lains and diſtinguiſhes the text of Littleton, 9 383. (cited of | 
Mr. Aſhhurſt, and ſhews the diverſity between a deviſe 
« that his executors /hall ſell,“ and a deviſe © to his ex- 
5 ” & ecutors 


| Trinity Term 33 & 34 Geo. 2. 
i « geutors tobe dad: the former of which is a bare naked 
— 

And here is tiothing at all devi ta to the executors : they 
have only a bare power to ſell, Ec. 


The caſe of Yates and — in 2 Wins. a... 309. 
| proves « that the N eſtate did not pals.” _ 


Though the deviſe be — « That they ſhall and may 
«. abfolutely fell, mortgage, or otherwiſe — of ;” it is 
ſtill _— more than a POWER. 


And as to "the intermediate rents and bade From: the 
death of the teſtator till ſale or mortgage, or other diſpoſal, 
the heir at law will be accountable for them, if he receives 
them : and they may be come at, by * in ir, 
or otherwiſe. | 


Mr. Alburf, i in reply, relied on the intention of, the teſ- 
tator ; who meant, he ſaid, that no one ſhould take benefit, 
till after his debts, legacies, and funeral expences ſhould 
be paid. 

Lord rn thought it a plain caſe. 


Here are 2 woRDs by which the eſtate is deviſed to the 
executors. Therefore, it be conſtrued, that there is a de- 
viſe to them, it muſt be raiſed by implication. But, by the 
frame of the will, it is plain that the teſtator did NoT /o in- 
tend : for he ſhews, by the expreſſion that he has uſed, that 
he tnew the diſtinction between a deviſe of an eftate ro — 
and giving them only a pozwer to fell. As to the term 
« deviſe,” the expreſſion . I devi iſe,” is here EY to 
ſaying “ I will,” or * my mind is.” 


The INTENTION of the teſtator, Mr. Aſbburſt ſays, c: can not' 
be complied with, in this caſe, without an implication of a 
deviſe to the executors z becauſe it muſt otherwiſe deſcend 
to the heir at law in the mean time; who, he ſays, would 
Nor be chargeable with the intermediate rents and * but 
altogether unaccountable for them. 

That, clearly, is not ſs. The land could ould deſcend to 
the heir, ſubject to the charges; and would be liable, in his 
hands, to the payr ent of debts, legacies, and funeral ex- 
pences. So that the teſtator's intention is W el, 
one way, as the other. 
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The certificate was as follows—Having bead cou on 
both —_ and conſidered this caſe, (which the parties 
delayed 
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1760. delayed bringing on to be argued, until this term,) we 


. Are of opinion, that No ESTATE paſſed to the ſaid EA. 
 LancasTER mund, George, and Dorothy Lancaſter ; but only A POWER 

v. Tuoxn-. co ſell, demiſe, mortgage, or otherwiſe diſpoſe of the 

rom > premiſes. | : „„ 


| Moultby verſ. Richardſon. 


Afﬀidavit of MN. Howard moved that the defendant might be dif. 
denk che . V charged on common bail, the affidavit to hold to bail, 
ads was * only “ That the defendant was indebted to the plain- 
3 in *© tiff in ſuch a ſum, as he computes it.” | ' 
ch a ſum, as | | 


| = fo — But Mr. Juſt. Fosrxx and Mr. Juſt. WIL or (the only 


| judges then in Court) thought it ſufficient : and they added 
® V. ante 655, 4 That caſes of * this ſort had gone a great way; (inti- 
656 mating that they had gone full far +.) | Sn 


+ See Barclay £ 
et al' v. Hunt, | "MoT1ON DENIED. - 
M. 1766. | ; | | 

7 G. 3. B. R. 


June ss © Ferguſon et Ux ver/. Corniſh. 

Leaſe for ſe- T HIS was upon a demurrer by the defendant, to a decla- 

put pon ration in an action of covenant upon an indenture of 
's, 2s leſ. leaſe, aſſigning a breach in non-payment of rent. 

fee ſhall think = . 

Tool aſe for The declaration ſet forth that Adam Harper and Phebe his 
ven years, wife demiſed the premiſes to the defendant John Corniſh, 
whatever it from, c. for 7, 14, ok 21 years, as the leſſee ( Corniſh 
may be for the ould think proper ; at 60 J. per annum rent; and the defend- 
— Hherg ant covenanted to pay to the ſaid Adam Harper and Phebe 
— his wife, THEIR executors, adminiſtrators, and aſſigns, the 

| ſaid rent, during the /aid TERM; and that Corniſh entered, 
and was poſſeſſed, and continues in poſſeſſion. Then it ſhews _ 
the death of Adam Harper, and the intermarriage of Phebe 
with the now plaintiff Ferguſon + and that ſo much rent, &c: 
became due and in arrear; and aſſigns the breach in this, 
| that the defendant has not paid, @c. (in the words of the 
num Fang covenant,) ro the plaintiff Ferguſon and Phebe his wie. 
rent upon | 5 8 
which the To this declaration there was a general demurrer by the 
_— . defendant; and a joinder in demurrer, by the plaintiffs. 


alleged to ; | 9 85 
whe dir. Eyre, for the defendant, argued in ſupport of the 
rixsr ſeven demurrer. | 


Jears. 


Queſtion— 


f Trinity Term 33 & 34 Geo. 2. 
Oueſtion—Whether the plaintiffs have made a 


22 
ment of a breach, in non-payment. of rent e to have 
become due upon this leaſe, | 


ft Objection— This covenant is a * covenant : tis 


to pay for and during a TERM of 7, 14, or 21 years. But if 
No term was ever granted, the covenant fails; 


Now NO term was created by this indenture : for it is vorp 
for uncertainty. This aPPeArs from the two following caſes... 


Pld. 273. er v. Smyth and Fuller, proves, * That every 
« contract ſufficient to make a leaſe for years ought to have 
& CERTAINTY in three limitations; namely, e commence- 
« | ments astirumer, and em of the term.“ | 


6 Co. Rep. 3 5. the Bifhep & Baths Caſe, lays it down, 
That the certainty of CONTINUANCE is to be intended, ei- 
« ther where the term is made certain by an expreſs enume- 
« ration of years e or by reference to certainty ; or by reducing 
« it to certainty, by matter ex pg? Halb, or by 2 in 
« /aw by expreſs limitation.“ 


Therefore, the 1 in chis leaſe; is void for UN ER 
TAINTY. It is a demiſe, to hold from Michaelmas, c. I. 
the term of 7, 14, or 21 years, as the le the ell think | 
Now, F the leſſee ſhould not elect, eaſe could 
COMMENCE> 


But, at leaſt, the cox rA NcR of it is quite uncertain. 
It is not (as the uſual way of making theſe leaſes is,) a leaſe 
for 21 years certain, covenanted to be defeaſible at the elec- 


tion of the leſſee; nor is it made certain by any reference to 


a thing which has certainty at the time of the leaſe made; 
vor is there any thing ex pf facto to be done, or averred to 
have been done; (and the leſſee's entry determines nothing; 
it can be no more than evidence, even after 7 years poſſeſ- 
ſion;) nor can here be any wad f . id Ä 


limitation. Z 


2d Objeftion—But if the Cour ſhould think it to be 2 
ſulliſting covenant ; then a 2d queſtion will ariſe, whether 
it ſubſiſts between the PRESENT parties.” 


The covenant; is, © to pay to the deceaſed huſband and 
ee his wife, ( Adam Harper and Phœbe, cy ) and to THEIR exe- 
« cutors, adminiſtrators, and aſſigns.” Therefore the exe= 
autor of the deceaſed huſband ought to have joined in this 


action. 


C 3d Objection 
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1760. 34 Objection goes to the manner of afnigning the breach: it 

s 76 — ought to have been ſhewn é“ that the rent was not paid to 
Fercuson *© the EXECUTORS of the huſband.” Ee AA os 


& Ux? v. 5 N 5 ON 5 . * : | 3 2 2 CS 
CornisH. . Lord MansFiELD—The leſſee has certainly entered, and | 

| continues in poſſeſſion : and it is as certain, that he muff pay F 

the rent. | | - | 0 


It is undoubtedly a good leaſe for 7 years; (whatever 
may be the validity of it as to the other two eventual terms, 
of 14 and 21 years:) and the breach is aſſigned for non- 
payment of tent incurred within the firft ſeven years. 


Mr. Serj. Poole was for the plaintiffs : but the chief juſtice 
was ſo clear in his opinion, that there was no need for him 
to interfere ; nor did he. | 9 .. 


w 1 \ k 
* 


Per Cur. JUDGMENT for the PLAINTIFFS. 


1 EP | | ati 
* Hevſon ver}. Brown. N on 
Recovery in MN. IWinn moved, on behalf of the plaintiff, for an oRDrR N 
the Common upon the Proper officer of the Court of COMMON Pr.eas, 
' | Pleas, — to ATTEND HERE with the record of that Court (between 11 
ben nul tie! agen v. Hewſon) in order for its being inſpected by this trad 
record, Court Court. | | e ing 
refuſed to or- 5 „5 INCL 
der officer of The defendant. in tis Court, who was ſued Here upon a unde 
wo 4; 1 bond to indemnify the preſent plaintiff, had pleaded “ Non ber) 
the record. « damnificatus :”. to which plea, the plaintiff replied a reco- larly 
very in the Court of Common Pleas againſt him, by one tices 
Thomas Watſon ; whereby he was damnified. To this repli- year: 
cation, the defendant here had rejoined «© Nu tiel record ” with 
and the plaintiff ſur-rejoined, That there is ſuch a record.” be t. 
| | | . atic 
Mr. Winn acknowledged, that the ordinary courſe and me- : El 
8 thod of practice in theſe caſes, was to iſſue a CERTIORARI, 
and have it certified and he alſo acknowledged, that he could 1 
not find any precedent that came up to the preſent caſe: 5 Bl 
but he urged that it would ſave time and expence; and that SH 
this Court by their general juriſdiction, had ſuch a power - 77 
over all inferior juriſdictions. „ | repea 
* Mr. Juſt. But Lord MANSFIELD and the “ two other judges now in _— 
- Deniſofi was Court were very clear, that as here was no ſort of reaſon to 5 
„ go out of the common and ordinary courſe, it would be a q 
wrong to break the eſtabliſhed rules and methods'of proceeds . r 
ing: and therefore they N e. 


Dx IUxRp the motion. 
th 10 REx 
1 | 


* 


” 
* 


Trinity Term 33 & 34 Geo. 2. 


wo 


— 
- 


a» 


: 


Rex ver/. Inhabitants of Hitcham. 1 
e red a he. T Log 42 PRESS: 
ee this Cask abridged in the TaBLK : and at large ir 
1 the Quarto Edition of my SETTLEMENT CASES, 
p. 504. Ne 161. „ 


Rex verſ. Pemberton. 


N ſhewing cauſe apainſt a rule for quaſhing an indict- 
0 xg 5 Eliz. <. 4. F 31. for exerciſing the occu- 
pation of a TANNER, not having ſerved an apprenticeſhip 


therein for ſeven years: 5 1 
Mr. Sayer, on the part of the defendant, objected, 


1ſt, That though the trade of a anner was undoubtedly a 
9 within the realm of England at the time of mak- 
ing this act of 5 Elia. yet it was not meant and intended to be 
INCLUDED in this prohibitory clauſe ; being at that very time 
under regulation by other ſtatutes (no leſs than 16 in num- 
ber) made for the purpoſe of regulating it; and particu- 
larly by 1 Elia. c. g. which allows the uſe of it to appren- 
tices or covenant-ſervants brought up in that trade four 
years: and another ſtatute made in the very ſame year 
with the preſent one, wiz. 5 Eliz. c. 8. deſcribes who ma 
be tanners. . So. that it can not be imagined that this occu- 
pation was ever meant to be included in the prohibition of 


5 Elia. c. 4. H 31. 


And though both theſe ſtatutes (of 1 Eliz. c. g. and 
5 Eliz. c. 8.) are now repealed, yet they are equally an ar- 
gument to ſhew the conſtruction of the clauſe in ueſtion, 
as if they ſtood unxrepealed: and ſo the Court conſidered a 
repealed ſtatute, in conſtruing the uprepealed one of 43 
Eliz. c. 2. in the caſe of Rex v. Loxdale et al, H. 1758. 


31 C. 2. B. R. 


2d Obje&ion.—TF the trade of a tanner was meant to be 
included in the prohibitory clauſe of 5 Eliz. c. 4. 5 31. yet 


that ſtatute was, as to this particular trage or occupation, Ar- 
| Aa 2 7 PEALED 


Saturday, 


rth June, 
1760. f 
(Black. Rep; 
230. 8. C.) 
India ment for 
exerciſing the 
occupation of 
a tanner, hav- 
ing ſerved an 
apprenticeſhip 
for ſeven years 


therein, ſuffi. 


cient, without 
ſpecifying and 
averring the 
want of other 
qualifications 
allowed by 
other ſtatutes, 


*V. ante, 445 
to &52» 


1760. FEALED by the 5 Eliz. e. 8. and 1 F. 1. c. 22.6 f. which 
rue repugnant to, and conſequently a virtual repeal thereof, 
Rex v. Pew. fo far as concerns this trade. The former is indeed now re. 
baron. pealed: but the latter is not. They admit of 5 gr 6 orhen 
qualifications beſides having ſerved an apprenticeſhip for 
years; namely, ſuch as then had tan-houſes and uſed the trade ; 
alſo the wives and font of tanrers having uſed the miyſtery 
four years; alſo ſuch perſons as ſhould marry the wives or 
daughters, to whom tan-houſes and fats ſhould he left. 80 
| that there are now many ther qualifications that juſtify uſing 
the trade, be/ides that of ſerving a 7 years apprenticeſhip. 


n 


34 Objection.— An indictment will not therefore now lie 

upon 5 Eliz. c. 4.5 31. alone and generally : but it ought to 

SPECIFY all theſe OTHER qualifications allowed by the ſubſe. 

quent ſtatute ; and to ſhew that the party is not within any of 

_ them as is done in convictions upon the game-aQts, and 

_ convictions for ſwearing, and upon the act of 8, 9 V. z. 

i | c. 26. (for the better preyenting counterfeiting the current 
Ke _ 148 c coin of this kingdom.” And for this, he cited * Rex y. 
+ — vi | Maurice Farvis, H. 17 57-30 G. 2. and Rex v. + Sparrow, (as he 
_ Sparling, H. called it,) where a conviction for prophane curſing and ſwear- 
$G. 2. 8. C. ing was quaſhed, becauſe it did not allege, & that the defend- 


« ant was not a ſervant, labourer, common ſoldier or ſailor,” 


This indictment is upon a ſtatute not favoured : and the 
caſe is the harder upon the defendant, and the more oppreſ- 
five, for that he is under another indictment on 1 5 L 
Go 22. | | | 3 © 
Mr. Norton, for the proſecutor, having been heard in an- 

| {wer to the objections ; and having made the proper diſ- 
tinctiong between the caſes cited and the cafes now in 
queſtion z 


N Tas CourT were unanimouſly of opinion — That 
whatever licence might be given by any ſtatute /ub/equent ts 
5 Eliz. c. 4. to perſons who had not ſerved a ſeven years ap- 
prenticeſhip, to exerciſe the trade of a tanner under certain 
other qualifications therein deſcribed ; yet, as the trade of a 
tanner was clearly a trade zſed at the time of making the 
5 Eliz. c. 4. (and ſeems acknowledged even by 72 1 22. 
a 


$ 5. to be included in 5 Eliz. c. 4.) it is not neceſſary, in an 

indictment per 5 Eli. c. 4. H 31. for having uſed this trade 1 
without having ſerved ſuch an apprenticefhip, to aver the arg 
want of the OTHER qualifications, which by the fubfequent « 1 
fatzute intitle a perſon ſo qualified, to uſe the trade: but « 
ſuch other qualifications or exceptions muſt be sHRWN BY * 


THE DEFENDANT, by way of excuſe, either by plaa, or in 
evidence. It is enough for the proſecutor, to bring the caſe 


within 


Trinity Term 33 & 34 Geo. 2. 
withif the general purview of the Nature hm which the in- 
dickment is aL if that ſtatute has my al probibitory 
words in it. For where an indictment Z 3 upon a 
ſtatute which has general probibitory words in it, it is ſuffieient 
to charge the offence generally, in the words of the ſtatute : 
and if a ſubſequent ſtatute, or (as Mr. Juſt. Faſter and Mr. 
Juſt. Nilmot, who ſpoke after Lord Mansfield and Mr. Juſt. 
Deniſon, added,) even a clauſe of exception contained in the 
ſame ſtatute, 'excuſes perſons under ſuch and fuch cireum- 
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ſtances, or gives licence tb perſons ſo and ſo qualified, ſo as 


to excuſe or except them out of the general prohibitory words, 
that muſt come by way of plea, or evidence, c that the party 
. js not within ſuch general prohibition, but excepted out 

4% of it. | „ 


Indeed, where the words of a ſtatute are deſ criptive of the 


nature of the offence, or the prview of the ſtatute, or ne- 


_ to give a /ummary juriſdiction, there it is neceſſary to 
ſpecify in the particular words of ſuch ſtatute. In the fta- 
tute to prevent counterfeiting the coin, (8, 9 V. 3. c. 26.) 
it is the purview of the ſtatute z- not a general prohibition : 
'tis deſcription—© Any ſmith, engraver, founder, or other 
« perſon or perſons whatſoever, other than and except the 
« perſons employed in or for his Majeſty's mint, &. 


N. B. Mr. Juſt. Fos rx faid, he believed there were not 

leis than a hundred trades mentioned in other clauſes of 

5 Elix. c. 4. And that he had once taken the pains to 
extract them, and range them alphabetically. | 


Per Cur. unanimouſly, | . 
The RuLE to ſhew cauſe why the indictment 


ſhould not be quaſhed, was DISCHARGED, 8 


King's Bench Priſoners ver/. MarſhalſeaPriſoners: 


ON ; 
Mr. Frederick Aſhfield's Will. 


T5 was a claim of a legacy, ſuppoſed by the priſoners 

in the priſon of this Court to be left to hem. and the 
matter came on, (by order of the Court, ) in the paper, to be 
argued. The ſhort and fingle queſtion was, * Whether the 
« following bequeſt was made to the priſoners in the priſon 
« of this Court, or to thoſe who were im the orifom- of the 
«c Palace Court.” 15 : 


4 2 3 | Frederict 


Tueſday, 17th 
June 1760. 


Maxſhalſea 
priſon in the 
borough of 
Southwark, is 
a deſcription 
in a will, of 
the Palace 
Court priſon, 
not of the 
King's Ben cy 
priſon, 
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1760. 


E Nos 


ſoners v. 
MaksAHAL- 
s EA Prifon- 
= 


of tu Court. 


r 
rr 


Trinity Term 33 & 3 4 Geo. 2. 


An ee of Kue in. en ine de, 
viſed his i * (already 2 to the uſe of 


his will,) and alſo all his perſonal eſtate, (after, c.) to truſ.. 
Bzencu Pri- tees to be ſold and directed the produce to be laid out in 
© freehold lands. Then he further directs, that his truſtees 


ſhall, for ever, iſſue, wh and diſpoſe of the rents and pro- 
fits, unto and amongſt ſuch perſons, who, for the time be- 


ing, ſhall be poor priſoners and inſolvent debtors in the Mar. 


SHALSEA priſon, in the Borough of Southwark," in the County 

Surrey, and real and fit objects of charity; for and to- 
wards their ſubſiſtence during their reſpective impriſonments 
there ; in ſuch manner, and in ſuch parts and proportions, 


as his ſaid truſtees, and the ſurvivors of them, and their 
| heirs, ſhould from time to time, order, direct, and appoint, 


Mr. Gola, for the priſoners in the priſon of this Court, 
argued that this deviſe belongs to the priſoners of thi 
Court. a | 7 | K 


The juriſdiction of this Court, in the preſent queſtion, 
depends upon the act of 32 G. 2. c. 28.4 9. which gives 


: 


power to the ſeveral courts therein named, to examine into, 


and order payment of bequeſts made to poor priſoners in the 
ſeveral gaols or priſons within their reſpective juriſdictions. 


By which order, the rigs of this Court will be Bound, if 


the determination ſhall turn againff them: but the priſoners 
of the Palace Court Priſon will not be bound by any determi- 
nation of the Judges of this Court, in favour of the priſoners 


— 


The deviſe is „ to the priſoners in the MaRSHALSsEA 
& PRISON in he Borough of Southwark :” which muſt mean 
the priſon of this Court, —In ſupport whereof, he cited Co. 
10 Rep. 69. 71, 72. the caſe of the Marſbalſea; and 


 Spelmar's Gloſſary, title Marſhal. And he. obſerved, that the 
defendant who is a priſoner in the King's Bench priſon is, 


and is always ſuppoſed (in the declaration againſt him) to bs, 
in Cuſtad Mareſchall: MakkscHALSI Domini Regis : the 
other, (the defendant in the Palace Court,) in Cisſtad Mareſ- 
challi Mareſthalſiæ Hosprri Domini Regis, He alſo cited 


1 Bulſir. 207 to 212. Cox v. Gray, at large: and argued, 
that therefore, propter excellentiam, this deviſe is to the pri- 


ſoners of the priſon of Tas Court. 


Mr. Field, contra, for the priſoners of the Palace Court, 
arguEd, and ſufficiently ſhewed, that this deviſe u be under- 


ſtood to be to the priſoners in the priſon of the mar/ba/ of the 
HOUSEHOLD.” 3 e 


- 


Lord 


Trinity Term 33 & 34 Geo. 2. 
Lord MaxsFIELD was clearly of that opinion. He ob- 


ſerved, that not only in vulgar ſpeech, but likewiſe in many 


acts of parliament, the priſon of th Court is called the 
King's BENCH priſon; and the * other is called the Mag- 
 $HALSEA-priſon. | Both of them indeed are in the borough 
of Southwark : but each of them has it's reſpective appella- 
tion. And this teſtator uſed the name that was always uſed 
by every body elſe in common parlance ; without ſearching 
Spelman's Gloſſary, or my Lord Cotes, or Bulftrode's Reports, 
to find the Lie and legal name. This is a ſufficient reaſon 
for us, not to make any order at all in the preſent caſe. 


Therefore No RULE was taken. 
Note—This reſpeQive appellation of each of theſe. priſons was 


marſhal of this Court, (on appeal to his own candor by Lord 
be the name uſed in common parlance. 


Rex verſ. Pearſon. 


Mx. Bonzen moved, upon the uſual affidavit, that the 
1 defendant might be admitted to defend in formd pau- 
Fc | | | N 

But upon it's appearing, that this was pon an attachment 
or a contempt, and NOT @ CAUSE in court; and Mr. Ae 


got being able to produce any precedent of ſuch a rule having 
ever been made where no cauſe was depending in Court; 


The MOTION WAS DENIED, 


Margaret Hutt's Caſe : 
Eo Ip "Or. | 
Rex ver/. Bowmaſter and Epworth. 
ON this woman's offering to exhibit articles of the peace 


againſt theſe two perſons, it appeared that the facts 
charged were done at Portſmouth. | | | 


Whereupon the Cour objected to her, that ſhe might 
28 well have applied to a juſtice of peace in the neighbour- 


hood: and then the defendants would not be under a ne- 


ceſſity of coming up to London, to put in bail. 


It was anſwered, That if there ſhould be any particular in- 
convenience ariſing therefrom, there might by a mandamus ta 


agreed by | the 


) ©. 


1039 
1700. 


King's. 
Bznci Pri- 
ſoners v. 
MaxsRAGUH4 
Priſoners. 
V. Cowel's 
Interpreter, 
ſub verbo 


Marſbalſee, ex- 


preisly ac- 


cord. Alſo 
Blount's No- 


molex icon, 


M, 


ansfiel 


| Thurſc day, 


19th June 
1760. 

Motion to de- 
fend in form 
pauperis upon 
an attachment 


for acontempt, 


denied, ” 


Court ordered, 
that directions 
to juſtices of 
peace to take 
ſecurity, ſpeci- 
fying the ſums 


' wherein prin- 


cipals and 
ſureties ſhould 
be bound, to 
be indorſed on 
the -rtachment 


of the peace, 


a juſtice - 


m_ 33 „ 
—_ 4 * * 
U 5 a 


N 
* c 
"x 
| 6.4 
* 
+ 
N 
7 
4 974 
85 4 
3 4 
1 
3* I 
3 
x 
f4 
A 
. $4 
. 
2 
. 
1 
3 
" 
% 
. L 
F 
: 
. 
- B+ 
3 
3s 2 
F 
# =o 
.- * 
"= — KN 
"| * 
: 5 SI > 
1 5 
1 
4 
[ 
= 
M3 O 
= - . 
7 
Fl 
_ 
1 
2 
1 
8 
mY 
=_ 
* v J 
wy * 


1040 


ion mmmnncd 


Mag ec a- 
nur HuTT's 
Caſe, or Rxx 
v. BOWNMAS- 
TER and An- 
other, | 


Trinity Term 33 & 34 Geo. 2. 
: juſtice of peace in the county, impowering dim to take the 
cur and of this, Mr. Ha 


At length, Mr. Athorp (ſecondary of the orown. office) pro. 
poſed, and the CourT came into this expedient, viz, That, 


* 


on iſſuing the attachment of the peace, which is of courſe 


made out upon the Court's receiving the articles prayin 


ſecurity of peace, an zndor/ement ſhould be at the fame 
time made thereon, authorizing and directing any juſtice or 
juſtices of peace in that county { Southampton ) to take the 
ſecurity of the peace there; ſpecifying the particular ſumg 


wherein the principals and alſo their ſureties ſhould be 


bound. 


Saturday, 21ſt 
June 1760. 


(x Black. Rep. 
242: 8. C.) 
Certiorari lies 
to remove or- 

ders on the 
conventicle- 
act, even _— 
appeal, trial, 
— and 
judgment. 


® V. Set. 3. 
+ V. Sect. 4. 
2 V. Sect. 1. 


§ V. Sect. LL 


Per Cur. SIG 5 
It was ORDERED accordingly. 


Rex ver/. Moreley ; Rex verſ. Oſborne ; Rex 


ver. Reeve; and Rex verſ. Norris. 


M*- Kuowler and Mr. Filmer ſhewed cauſe againſt the | 


i/uing of a CERTIORARI to remove ſeveral orders made 


by Mr. Monypenny, a juſtice of the peace in Kent, upon the 


CONVENTICLE-a&, 22 Car. 2. c. I.: by which orders he had 
conviaed a methodiſt-preacher, and the maſter of the houſe 
wherein he preached, and ſeveral of the audience, in the rc- 
ſpective penalties following, 


The * preacher { Morely ) was convicted in 20/. the + mas 


ſter of the houſe Orne) in 20/7. and ſeveral of + the per- 
ſons preſent, in 57. a-piece. Two of the auditors { Reeve 
and Norris had had 10/4. f a-piece levied upon them, (by 
virtue of the 3d ſection of this act, ) the preacher himſelf 
not being to be found. The penalty had been levied upon 
O/Zerne, (the maſter of the houſe,) as well as upon Reeve and 
Norris; they had all appealed (within the week) to the ſeſ- 
fions : and Mr. Monypenny had returned to the ſeſſions, the 
monies levied, and certified the evidence, with the record of 


the conviction, agreeable to thè directions of the 6th ſection; 
and the defendants. had pleaded and been tried by a jury 


at the quarter- ſeſſions; and there had been both verdict and 


_ judgment given againſt them. 


Mr. Knowler and Mr. Filmed, on behalf of the proſecu- 
tion, urged, that after all this had paſſed, a writ of error 
might lie; but nr @ CERTIORARI, which will pnly lie when 
there is no. other remedy. : „„ 3 
e . An 


| 7 2 5 | (as amicus curiæ] 


— — we 


2 2 


Trinity Term 33 & 34 Geo. 2. 
And chere is à elaufe in the 6th fection, which is expreſs, $60, 
„ That NO other tonft WHATSOEVER /ball intermeddle with atty 
4 cauſe or cauſes of appeal upon this act: but they ſhall be R gx v. 


« #nally determined in the quarter-ſeſſions owT. Which Moti; 
negative words muft include all the courts of judicature in Same v. 
the kingdom, atid this court in 8 as being moſt OM 


Same v. 


likely to meddle with matters of E 


And the 13th ſection directs, « That this act, and aff Same — 


« clanſet therein contained, ſhall be con/irued moft largely and Not. 
« beneficially for the ſuppreſſing of conventicles, and for the - | 
« ;ufification and encouragement of all perſons to be employed 

« jn the execution thereof; and that no record, warrant, - 

« or mittimus to be made by virtue of this act, or any pro- 

« ceedings thereupon, ſhall be reverſed, avoided, or any way 

1 impeached, by reaſon of any default in form- « 


Therefore, to what purpoſe ſhould a certiorari ifſue; when 
the Court can neither intermeddle with the fa or form? 


The penalties are (by the ad ſection), to be diftributed into 
three parts; + to the king, + to the poor, + to the informer : 
and theſe penalties have been ſo diſtributed ; and this Court- 
can not order veſlitution. | T 


As to the penalties under 10 5. the act gives no appeal : if 
the juſtices have done wrong in the matter of zheſe, tis in 
a-matter coram non judice. | 


Mr. XKnowler and Mr. Filmer ü affidavits of the fat 
which they alleged. . b | 


Lord MansFIELD aſked them, Whether the negative 
words in the 6th ſection would not conclude ſtrongly againſt 


2 urid of error. 


Mr. Knowler and Mr. Filmer anſwered, That as to fac, 
they might; but, perhaps, not as to /aw. They cited a little 
printed book, ſaid to be written by Ld. Ch. rags (a 
comment on this conventicle- act) fo. 6g. $ 6. & F 13. which 
ſhewed him to be of opinion, „ that 10 certiorari would lie 
« upon it.“ | 


Mr. Juſt. Dentsox obſerved, “ that there have been 
4 many determinations to the contrary ſince.” 


Mr. Norton, Mr. Stow, and Mr. Leigh, who were for the 

tertiorari, inſiſted that the general juriſdiction of this Court is 

nat taken away by mere negative word: in an act of parliament: 
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1042 ; Trinity Term 33 & 34 Geo. 2. 


1760. this Court ſhall never be oufed of its juriſdifion without ſpecial 
L_——s words. Dr. Foſter's caſe, 11 Co. 64. b.1. Rep. 92. 94. S. C. 
Rexv. . I Pentr. 66. Smith's caſe. 1 Mod. 45. 8. C. 
777 V ²˙¹m·¹ gens 8 . 
Same vp. Beſides, theſe words, “ that no other court whatſoever 
Ossox xs; 4 ſhall intermeddle with any cauſe or cauſes of appeal; but that 
Same v. (4 they ſhall be finally determined in the quarter-ſeſſions only? 
REEVE;,. mean no more, than that the FACTS ſhall not be re-examined « 
325 but the /egality may; or a want of SIO may be taken 

Kis. advantage of. The caſe may be ſuch as that the juſtices 

have no juriſdifion of the matter. And where a ſtatute does 
not expreſely, and totidem verbis, take away a certiorari, and 
direct, * that no certiorari ſhall iſſue,” the Court will grant 
one. And Peat's caſe, in 6 Mod. 228. proves, © that a cer- 
tc tiorari does lie upon this very act. The Court there ſay, 
c That the juſtices of peace being judges of the matter, 
ce of they wwrong you, you HAVE your REMEDY by CERTIORARI, 
« or appeal to the ſeſſions.” And it appears in that caſe, (at 
the end of it,) that a certiorari had then actually iſſued. 


As to the five of theſe convictions, which were againſt 
perſons preſent at this afſembly, and under 105. (namely, 
only 5 C. a-piece,) no appeal is given: and conſequently, 
there can be no doubt but that a certiorari does lie, as to 
them. | Es 


ME hed ak eto dice te. ::oo 


Mr. Norton being aſked, © What was the objection that 

7 | 484 he had to theſe convictions ?” anſwered, That it was not 

» v. ſedt. 1. alleged, that the defendants were * ſubjeFs of this realm 
which is an eſſential requiſite, _ | 


K wr 


The CovurT were unanimouſly of opinion that a cer- 
tiorari QUGHT 10 55 A certiorari does not go, to try the 
merits of the queſtion; but to ſee whether the /mited juriſ. 
diction have exceeded their bounds. The juriſdiftion of this 
Court is not taken away, unleſs there be expreſs words to take 
it away: this is a point ſettled. Therefore a certiorari _ 
ought to iſſue: and after a return ſhall be made to it, you 
will be at liberty, and it will {till be open to you, to move to 
ſuperſede it, if there ſhould appear reaſon for the Court's ſo 


doing. | 


RULE made abſolute, for a CERTIORARI, 
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Trinity Term 33 & 34 Geo. 2. 


Rex. ver / Blooer. 


MN, Norton and Mr. Madecks ſhewed cauſe againſt the 
AVE iſſuing of a MANDAMUS which had been prayed to be 
directed to one Samuel Blooer, a pariſhioner of Matfield in 
Staffordſhire, and an inhabitant of the chapelry of Calten 
within that pariſh, (who had turned Mr. William Langley, the 
' curate of that chapel, out of it, after he had been eleven 
weeks in poſſeſſion, and locked it up,) commanding him to 
reflore the ſaid William Langley, clerk, to the place and 
office of CURATE of the ſaid CHAPEL. Oda 


This chapel is a donative, and is endowed with land-: 
and the inhabitants of 4 different pariſhes contribute to the re. 
pair of it. The curate of it has a fipend. Mr. Evans, the 
vicar of Matfield ſwore in his athdavit, © That he believes 
« HE has the right of nomination to it; and that it has been 
« executed; and that Mr. Langley is appointed and nomi- 
e nated by him.” But there were contrary affidavits; where- 
in the deponents ſwear, „that they believe the right of no- 
« mination to be in the inhabitants.” It appeared that Mr. 
Langley had a licence. | | 


The two gentlemen before mentioned, who were counſel 
for the . and againſt the mandamus, argued, that 
this chapel appeared to be a donative; and as the peculiar na- 
ture of it was not ſtated, it muſt be conſidered as only a 
private chapel, and not as a public office: and conſequently, 
no mandamus will lie. | | 


Beſides, the right of nomination is not eſtabliſhed, The 
vicar only ſwears, © That he believes he has right of the no- 
«© mination :” which is contradicted by the adverſe afhdavits. 
And if it weze not, yet a vicar has nothing to do with a 
donative. | £49 


They mentioned Pre cas caſe, the chaplain of Man- 
cheſter college, reported in 2 Strange 797. by the name of 
Dominus Rex v. Epiſcopum Chefter. But there, they ſaid, were 
letters patent: that college was of the foundation of the 
crown. The ground of the Court's interpoſing in that caſe, 
was becauſe there was no other remedy. 


This man ma | have another remedy: he may bring an 
ejectment for the farm which he ſays belongs to him as cu- 
rate of this chapel; or he may have his action of treſpaſs. 


Every vicar might as well come for a mandamus to be 
reſtored, as this man, | | 
98 5 Mr. 


lies to reſtore 


a curate to a 
chapel, being 
a donative, 
endowed with 
lands. 
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1 L 1 


Trinity Term 33 & 34 Geo. 2. 
Mr. Morten and Mr. Afton argued for a mandamus ; and 


p ; Urged, that this was an office or degree that concerned the public 


„ 


BLoos. 


of the clerk of the city works of London 2 Siderf 


wweal; and therefore a mandamns woutd lit to reſtore it, upon 
the principle laid. down by Chief Juſtice Giynn, in the caſe 


1 112 
113. Who ſays, that a mandamus ſhall be gtanted in theſe 
two caſes z firſt, to reſtore to an office which concerns the 
execution of juſtice z fecondly, if the office or degree be for 
the weal public. . | | [4 | 


A mandamius will lie to reſtore even a fern. Raym. 211. 


Mes cafe, fexton of King flere ; and 2 Lev. 18. S. C. Rex 


v. Churchwardens of Ming ſelere. 3o it will, to reſtore 4 
pariſb=clerk. 6 Mod. 25 3. Parker v. Clerk, And ſurely a cu- 
fate of a chapel, with a ffipend, is mote a public officer, than 
a pariſp=clerk or ſexton is. | es 

Non conftat, that this is a donative But if it be, yet no 
licence is neceſſary in caſe of a donativez though in the caſe 
of a perpetual curicy, it is neceſſary. 


And it is no objection to fay, ©* that we have another re- 


« medy, if we are intitled to hig. 


Tus esunſel 6n the other fide (zpainft the” mandamur } 


obſerved, that pariſh-clerks and ſextons are temporal officers; 


whereas this was erclefraftical : and a vicar or rector may juſt 


as well apply for a mandamus, as the chaplain of a donative, 


The Covxr propoſed to the parties, to try the merits 
in a feigned iſſue: which was declined, on the part of Blover ; 
who infiſted on taking the opinion of the Court, whether 
& the rule ought not to be diſcharged.” | 1 8 


Lord MaxsrieLp—This is a mere temporal queſtion. ; 
Three objections have been offered againſt making the 


rule abſolute. 


The iſt was, « That there is no ſufficient ground for 


« aſking a mandamus.” -- 


Anſwer. But this chaplain has ſhewn an appointment, 


and à Fcence ; and was in quiet poſſeſſion for 11 weeks. 


24 Objection. That He has nor the rent: for the no- 
mination was not in the vicar, but in the inhabitants. 


= LT, a 4 He © * 


4 | Anſwer. | 


8 ad.” ms. rod ea end. ou 


a6 Aw .CD.c ac 


oa R ens ha + £A mA 


Trinity Term 33 & 34 Geo, a. 
Anſwer -. We canngt try, the merits upon affidavit. He 


claims a right, though it is litigated: and that is ſufficient 
for the preſent purpoſe. „ alt oben rut inns of 


to have a 
title, and to have been in poſſeſſion, and turned out of 


' Rav. 


BLoofnh, _ 


it; yet he ought not to be affiſted by way of Kalpanus, | 
but be left to his ordinary legal remedy, by ejectment or 


an action of treſpaſs. 


Anſwer, A mandamus 15 reftore, is the true ſpecific re- 
medy, where a perſon is wrongfully diſpoſfeſſed of any 


office or function which draws after it temporal rights; 


in all caſes where the eſtabliſhed courſe of law has not 
provided a ſpecific remedy by another form of proceeding ; 
which is the caſe with regard to rectories and vicarages. 


Here are lands annexed to this chapel, which belong to 
the chaplain in reſpect of his function. If the biſhop had 
refuſed, without cauſe, to licence him, he might have had a 
mandamus to compel the ordinary to grant him a licence. 
He is now turned out of the chapel, and every thing belong- 
ing thereto, by force. Such chapels were not objects of at- 
tention in the days when the regiſter was formed: and 
therefore there is no particular remedy provided for this caſe. 


It is ſaid, „ he may bring an ejectment or an action of 
e treſpaſs.” I am not ture that he could. It don't appear that 
| the /egal property is in him: on the contrary, it is certain 
that it is not. It might originally be in feoſſees. Thoſe 
feoffees may not have been regularly continued. It may be 
impoſſible to find the heir of the ſurvivor. If they have 


been continued, the preſent feoffees may refuſe to let Mr. 


Langley make uſe of their names. Neither of theſe actions, 
if he could bring them, would be a ſpecific remedy. . In the 
one, he might recover damages; in the other, he might 
recover the land: but by neither would he be reſtored to his 
pulpit, and quieted inthe exerciſe of his function and 

We may very well take notice too, that the inhabitants re- 
fuſe to try the merits, in an iſſue, If a mandamus goes, 
we ſhall fee what return they make to it. And this is what 
ought to be done in the preſent cafe. ae ONES? 


Where there is a temporat right, the Court will aſſiſt 
way of mandamus ; becauſe it is a ſpecific remedy. 


Brooms; 


V. poſt. pa. 


1265. Rex v. 
Barker et al* 
S. P. accord”. 
V. Rex. v. 
rker et al* 


"Ms 1762. 2 G. . 


3. poſt. p. 
1265. * 


A de- 
meſne may be 
pleaded in 
ejectment by 
leave of the 
ny and 

n a proper 
a avit, 


t See Alden's 
caſe, 5 Co. 
105. accord'. 


go on to allege, « that the Manor of G 


Finley Term 33 & 44 Geo. 4 
| RoLE eee / 


No return was made. But the 
merits in a feigned ifſue ; which was me tried. 


Note Upon this eaſe bein 
CovkrT took occaſion to ſay, 


+ + afterwards mentioned, the 
That they had reconſi- 


cc dered the point, and es all the principles and 


6 authorities applicable to it; and were fully ſatisfied, 
66 that the propereſt and moſt effectual method of try- 
« ing the right to officiate in ſuch cha els, whether 
& it depend * nomination or election, was by 


ce mandamitt.- 


Doe, ex dimiſſ. Ruft, very Roe. 0 


* "FSA | 


MN. Norton ſhewed cauſe 4 the tenants in poſicſſion 
ſhould not have leave to plead, © That the lands ſpecified 


6c in the declaration are Holden in ANCIENT DEMESNE.” 


He admitted, that ſuch a \ plea might be received, in þ this 
aCtion (of ejectment,) with Leave of the Court and upon a 
proper AFFIDAVIT : but he objected to the ſufficiency of the 
preſent affidavit ; becauſe it only alleges, * that the Lanps 
ec in queſtion are holden in ancient demeſne, and that th 
ct are holden of the manor of Godmanchefter ' but does not 


mancheſt Yer is (Hef } 


, holden in ancient demeſne,” (as it ought to do.) In the c 


See alſo Al- 
den's caſe, 

5 Co. 105. and 
Smith v. Ar- 
den, Cro.Eliz. 
826. and 
Smith v. Ar- 
den, 2 Ander- 
ſon 178. All 
S. Ci 


of Deun v. Fenn, Trin. 24 G. 2. B. R. the affidavit was, 
« That the lands were holden of ſuch a manor, which 


( MANOR was holden in ancient demeſne.“ 


| Beſides, this may be only a TERM, in the leſſor of the 
plaintiff; and if fo, he cannot ſue there; for the writ of 


right cloſe will r lie, where the demandant has a 18 or 


a freehold. 


Mr. Gould contra, in 83 of the rule, ched the caſe of 
Ferrers v. Miller, P. 4 W. & MH. B. R. reported in 1 Sal- 
keld 217. Carthew 220. 1 Shower 386. and Caſes in B. R. 
temp. V. 3. fe. 21. Where ancient demeſne was pleaded in 
e jectment: ſo, in Lilly Practical Regiſter, title Abatement ; 
and in the abovementioned cafe of Denn v. Fenn. 


Indeed, leave muſt be aſked of the Court to plead i it : and by 
4, 5 don. c. 16. F 11. it is required, in cafe of HO a dila- 
tory 


parties agreed to try the 


Trinity Term 33 & 34 Geo. 2. 

ory plea, © that the party offering it, do by affidavit prove 
kg truth of it, or ſhew ſome 55 cauſe to the Court to 
« induce them to believe that the fact of it is true.” 


Now this affidavit. does ſhew probable cauſe to induce ſuch 
belief. It ſhews, © that the lande are * holden in ancient de- 
« meſne; that they are holden of the manor of Godmanchefter : 
« and that there is a court of ancient demeſne in the borough of 
« Godmancheſter, where they might have proceeded :? in- 
ſtead of which, they have brought their ejectment in 7hzs 

8 | 1 LN | 


« Whether theſe lands are zanen of the ſuperior manor,” 
is a fact triable by a jury: though the queſtion, « Whether 
« that ſuperior manor be or be not holden in ancient de- 


« meſne,” muſt be tried by record, (by Doom/day Book. } 


og 
1760. 
Dos, ex di- 
miſſ. Rus r, 


v. Rox. 


Mr. Juſt. FosTER and Mr. Juſt. WIL Mor, the only two | 


Judges at this time in Court, concurred in opinion, that 
there was not /ifficient ground laid for obtaining leave to plead 


this plea. 


Mr. Juſt. FosTER obſerved, that as it was agreed to be 
neceſſary to aſk the leave of the Court to plead this plea to a 
declaration in ejectment, it follows of courſe, that it muſt 
be in the diſcretion of the Court, either to grant or to refuſe 


their leave. And he thought that this affidavit was not ſuffi» 


cient to.ouſt this Court of juriſdiction. He ſpoke of theſe 
courts of ancient demeſne, as putting people out of the pro- 
tection of the law, and fitter to be totally * deſtroyed, than 
to be favoured and affiſted., BE 


i 


Mr. Juſt. WiLMorT ſaid, it was a ſtrange wild juriſdiction 
where the jurors are judges both of law and of fact, and ig- 
norant country fellows are to determine the niceſt points. of 
law: and therefore he was not for granting ſuch leave, un- 

leſs compelled by authority. Indeed, if the caſe is brought 
firitly with the rule, then the leave muſt be granted: we 
cannot help it. 35 | | | 


The authorities, down from Alden's caſe to this time, it is 
true, are, & that ancient demeſne is a good plea in ejectment.“ 
7 — . = 3 


But if you would ouſt this Court of juriſdiction, you muſt 
ſhew © that another Court has puriſdiftion.”” 


Now this affidavit does not ſhew, © that there are ſuitors, in 


&* the other court ;” nor, © that theſe lands are holden of a 


© manor, which manor is holden in ancient demeſne:“ where- 


* Sed. V. 5 Co, 
Tos. b. where 
that Reporter 
1$ of a different 
ſentiment, 


as, if the /ands only, and not the manor, are ancient demeſne, 


the matter cannot be tried in the court of that manor. - 


* 
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Method, and 
ancient and 
modern prac- 
tice in term - 
time and va» 
cation, of _ 
charging pri- 
ſoners in 
executions : 


Te affidayit ought to have ſhewn, « that the lands are 
& holden of a manor, which maner is ancient demeſhe * and 
ſo was the affidavit in the cafe of Denn v. Fenn ; and fo is the 
plea, 1 Show. 386. and Cartbeiu 220. in the cafe of Ferrer, 


And it ought to be ſhewn, that the leNor of the plaintiff hag 


2 freehold. How can he ſuc there, in ejectment, as /eſte of g 


£ 
* 


Upon ſuch a ſtrange wild juriſdiction as this, and upon 


ſuch an affidavit, I am not for giving the defendant leave to 


| M9 Rule DISCHARGED. 


| Hutchins: verf; Kenrick! 
Hills et al” ver., Kenrick. 


* 


\- theſe cauſes, „why the defendant ſhould, not be bis- 


© CHARGED out of the cuſtod of the marſhal, as to each of theſe 


ce actions, reſpeCtively,” it appeared that the circumſtances 
of the two caſes were a good deal different: vis. 

In the cauſe of Hutchins v. Kenrick, the defendant was 
regularly INTITLED to be ſuperſeded ; yet was not actually ſu- 


perſeded, but REMAINED in cuſtody of the marſhal. For (al- 


though the order for his being ſuperſeded had become abſolute, 
two days before the end of a preceding term; yet the de- 
fendant had ſtill continued in the cuſtody of the marſhal, 
without ever carrying this order into execution, by getting 
himſelf actually and in fact ſuperſeded : and upon the En day 
of the then next following term, whilſt the defendant ſo 
remained actually in cuſtody, although intitled to have been 
ſo long ago ſuperſeded, a declaration was delivered to him, 
at the ſuit of HuTcnins.) | 1 


In the other cauſe, wherein HII Ls and others were plaintiffs, 


the declaration was delivered to him, whilſt he was regularly 
and indiſputably in the cuſtody of the marſhal, and NoT in- 


titled to be ſuperſeded : but the objection to this was, that 


« it 


N ſhewing cauſe, (upon Saturday 21ſt June,) in both 


ic 


, 3 : | | : 5 ; 
Trinity Term. 33.6; 34, Geo a. 
« was ld. Phy | «ng Wet Teh 


Note. The ordinary. modern practice and method of 
charging defendants in cuſtody in vacation-time, is by 
previouſly iſſuing a habeas corpus ſ ad reſpondendum ) teſted, 
the laſt day of the preceding term, and returnable in 
this Court the firſt day of the next. This the prefent 
practiſers look upon to be a good foundation for charging 

a defendant in cuſtody, in vacation-time, © 


« jt was VACATION-fime, when this declaration was dali vered, 


) 


T1049. 


1760. 
— 
HuTcains” 
v. KEN NIcx, 
HiIILIs & al“ 


v. KENAIcK. 4 9 


And Mr. Day (who had been clerk of the declarations in, 


the King's Bench Office about 30 years) certified: (ore. 


- tenus), © That from the begins of his time, /ome_ 


« bills had, all along, been filed with him in vacation- 


© time: but, that (not being clear that this was quite ; 


« regular,) he had always uſed the precaution of mark- 
« ing upon them the exact time WHEN he received them.” 


The marſhal alſo, (upon being aſked,) ſaid that he had found 
upon a ſearch for 5 or 6 years backward, (but he had 


looked no further back,) “ that many declarations had 


been left in vacation-time for priſoners in cuſtody.” ' 


Note alſo, that there is a book kept in the King's Bench 


Office, called the Mar/ba/s-Book ; in which are enter- 


. 


ed the names of perſons charged in cuſtod previoully | 


to their being ſo charged. But this is a book of 10 
—_—_ and only meant for the marſhal's conveni- 
ence, 
in cuſtody: fo that it is, (in truth and reality,) only a 
memorial of the defendant's being charged in cuſtody of 


at he may readily ſee what perſons are charged 


the marſhal; and not the cauſe or foundation of ſuch. 


' charge and detainer. 


It was agreed, on all ſides, that a habeas corpus to remove 
from one court to another, was a plain and intelligible 
proceeding : but it was very difficult to account either 


for the reaſon, or the original, or the validity of this 


practice of iſſuing an habeas corpus returnable in the 
SAME Court; or to diſcoyer how that method could 
anſwer the purpoſe intended by it. at Fob ri. 


Mr. Gould, who ar ed on behalf of the defendant in, both 
tauſes, urged, as to the former of them, (in which Hutching 


was plaintiff,) that the defendant being regularly iNTITLED | 


to be ſuperſeded, was not in legal cuſtody of the marſhal ; and 
that no perſon could be charged as in cuſtody of the marſhal, 
Who was nt LAWFULLY so. He cited the caſe of Unwin 
v. K 1. E. 2 Strange 1215. where (upon a motion to 
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1760. 


; * we * „ R EO TD 

Trinity Term 33 & 34 Geo. 2. 
ſuperſede the defendant as not being charged in execution 
within two terms,) it is holden, * That the committitur muſt 


HuTcrins “ be actually entered on record, before the end of 'the ſecond 
v.Kewnrrck, © term; and that there is 2 extenſion of the time, to the 


Hitts &al* © continuance-day after term; nor was it ſufficient, that there. 


 'v.KENRICK. & was an entry in the marſhal”s book, in time.” And Mr. 


Gould laid it down as a rule, © That a defendant once ſuper- 


4 ſedable is always ſuperſedable.” 


As to the latter cauſe (wherein Hills and others were 
plaintiffs,) he cited the caſe of Tiſſden v. Palfriman, M. 
3 Ann. B. R. reported in 1 Salk. 213. and 345. and more 
largely in 6 Mod. 253, 254. where it is ſaid, “ That there 
ce is no way to charge a defendant in Cuffod' Man, in vaca- 


4 tion, but to go to the marſbal's book in the [King's Bench] 


& office, and make an entry therein, guod REMANET in 


& Cufted' Mar ad ſectam, &c. : and this is SUFFICIENT to - 
„ charge him, provided he be in actual — (for if he 


ec be out of gaol, he may be arreſted.“) But this entry in the 
marſbal s book, Mr. Gould inſiſted, could be no ſigſicient found- 


ation for ſuch a charge : no more could the modern extra- 


ordinary practice of ifluing a habeas corpus. The old method 


of charging a defendant in cuſtody, both in this Court, and 
(as appears by 8, 9 V. 3. c. 27. f 13.) in the. Common Pleas 
too, was by bringing him into Court, and there charging him 


when actually preſent in Court : which could not poſſibly be 
ever done, but in TERM-time, when the Court was ſitting. 
And this clearly and fully ſhews, that the defendant can nt 
be at all charged in cuſtody, in .vacation-time, when the 


Court is not ſitting. 


Mr. Norton, who ſhewed cauſe on behalf of the plaintiffs 


in both cauſes, urged, as to the former, (at the ſuit of 


Hutchins, ) that the entry in the marſhaÞ's book is right and 
proper ; provided there be (as here was) a previous affidavit, 
ſworn before the proper officer, and filed: and ſo is the 
practice in the Court of Common Pleas. The defendant 
was found in the actual cuſtody of the marſhal z and conſe- 
quently, could not be arreſted, (as he might have been, if he 
had been at large.) And his being intitled to be ſuperſeded 
makes no difference: for if a defendant ſtill continues in cuſ- 
tody, and is actually found in priſon, he is ſubject to be 


charged in cuſtody, at the ſuit of a third perſon. The rule 
4e That a detendant once ſuperſedable is always ſuperſedable,” 
| holds only with regard to the $aME plaintiff, at whoſe ſuit he 
was ſuperſedable : it does not extend to a third perſon, to 


another plaintiff, 


As to the latter cauſe, (at the ſuit of Hs and others,) 
little needs to be ſaid : for if the defendant is properly in 


cuſtody at the ſuit of Hutchins, theſe other plaintiffs can ſoon 


charge 


Trinity Term 33 & 34 Geo. a2. 105¹ 


rge him regularly; (whether their preſent charge will hold, a 
ny To be ſure, the habeas corpus Ter an odd method; : 760. , 
eſpecially, when the cuſtody is never altered. a; Hure HINg 
* | 85 ; v. KENR®ICK, 

The ſtatute of 8, 9 V. 3. c. 27. 13. only regards the HII Ls & al- 
method of charging priſoners in cuſtody in the Fleet priſon; v. KEN AICk. 
and enacts, * That the delivering a copy of the declaration 45 
« (after filing it, and then giving a rule to plead, &c. and 
« making athdavit of the delivery of the declaration, ) ſhall in- 
« title the plaintiff to ſign judgment, as if the defendant had 
been actually charged at the Common Pleas or Exchequer Bar.” 


And there is a rule in the Court of Common Pleas in H. 
1534, 8G. 2. fimilar to the rule of this Court, made in 1742. 


Tux CourrT were extremely clear, in the former cauſe, 
wherein Hutchins was plaintiff, that the defendant was RE- 
GULARLY charged, For the plaintiff found the defendant in 
ACTUAL cuſtody, and had a right to charge him in cuſtody, with- 
out inquiring whether he was intitled to be ſuperſeded, or 
not. Ir he could not charge his debtor in cuſtody, the debtor 
would not be amenable to juſtice at al: for the plaintiff 
could not arreſt him, not being at large; nor could have 
any other way of coming at him. The rule of a defendant's 
being © always ſuperſedable, after he is once ſo,” holds only 
between the parties themſelves, the plaintiff and defendant in 
that cauſe : it does not extend to «ther perſons, to plaintiffs 
in other cauſes. „ . 


And Mr. Juſt. Fos TER added, that he had known, (in ex- _ 
perience,) of defendants remaining many terms in cuſtody, 
after they were intitled to be ſuperſeded. 8 


As to the latter cauſe, wherein Hills and others were 
plaintiffs, and the charge was in VaCaTION-t1me— 


Tux CopxrT were all of opinion, that there ought to 
be /ame method of charging a priſoner in cuſtody, in vacation- 
time : becauſe, not being at large, he cannot be arreſted; 
and ſo his being in cuſtody would be an a/y/um during the 
whole vacation. | | | | 


But what this method ſhould be, was not ſo clear, and 
deſerved (they ſaid) a good deal of conſideration. The Ha- 
Bear corpus they all looked upon to be a frange method t and 
they agree, that the cheapeſt and eaſieſt way would be the 55%, 


Mr. Juſt. Denrson was explicit, © That, by the practice 
** of hit Court, no declaration can be delivered to a priſoner 
in cuſtody in THIS Court, but in TERu- time.“ In proof of 

ones DC which, 


2 222 
nnen Eel on a, 
* % 
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J Note—— « ut in term- time.“ And this was þ agreed; though the 
The whole — TH n 3 caoug | 
Court thre point was determined upon þ another queſtion, — 
agreed, (and | a 


tte officers | He added, that formerly the defendant (when in cuſtod j 
had 5 was brought up into Court, by RULE, in order to be A 
delivery 7 there was no occaſion for a habeas corpus, when it was in the 
the declara- ſame Court. And he cited Lilly's Practical Regiſter, title 
tion was 1x - Priſon and Priſoner, per Rolls Ch. Juſt. accordingly. 
REGULAR, . 5 | 
* 15 _ And this practice of bringing up the priſoner into Court, 
cation time; ſtill remains in the Counties Palatine. , 
dut kl the 7s 1 3 fr 5 
Court except The modern practice of delivering declarations to defend - 
— 3 ants in cuſtody, takes its riſe from this o one of actually 
e , ig bringing them into Court, in term-time, and there charging 
« That the them: which muſt ſtill, in point of law, be. /uppeſed to be 
defendant done; and which can not be done but in TERM-7ime. | 


had, by crav- 5 | 6 RY | 
52 N Per Cur. in Hutchins v. Kenrich, The rule to ſhew cauſe 
WAVED this hy the defendant ſhould not be diſcharged out of 
irregularity z** t the cuſtody of the marſhal, as to this action,“ was diſ- 
_ = charged, (the cauſe ſhewn being holden clearly to be 
charged the ſufficient.) | | 5 
rule to ſhew TS. = EN . 
cauſe why In Hills et al v. Kenricb, the matter was ordered to ſtand 
ee e over till the laſt day of this term, (in order to have the 
Wees. practice ſettled.) | . 
And accordingly, 


Lord MANSFIRL D now delivered the reſolution the Court 


hall come to: which was to the following effect: 


We have conſidered of the practice of this Court, and ok 


that of the Common Pleas: and we are of opinion, that the 
right method is (like that which is taken in the Common 
Pleas) to file a BILL as of the PRECEDING ferm; and then to 
deliver to or leave for the defendant, being in cuſtody, a 
copy of the declaration as of the preceding term; and to make 
an afidavit thereof. We think this to be the right method 
for the purpoſe of charging ſuch a defendant with a new 
ſuit ; and that it ought to be uſed in this Court for the fu- 
ture: and we think there is no occaſion for a HABEAS CORPUS» 


T be End of Trinity Term 17604 
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Rex verf. Occupiers of St. Luke's Hoſpital, Friday, 7th 
£ 7 1 | 60. 

NM Honday 29th of January 1759, Mr. Wilkams moved 1 = 

0 to —_ an der . by the juſtices of peace for mY 85 * 
the county of Middleſex, at their quarter ſeſſions at Hoſpitals not 

Hicks Hall, confirming an * boy wor 75 relief liable to — 
of the poor, made upon one Joſeph Mansfield, and charging poor's rates for 

him — of St. Za ofpital ; being of 8 — lodgings 
upon conſideration of the circumſtances therein ſet forth, poor objects. 

„ That the ſaid Foſeph Mansfield is the occuprer of the ſaid 

©& hoſpital:? whereas in fact, he was (as Mr. Villianic al- 

leged) only a. ſervant there. He cited 2 Strange 745. Rex 

v. Inhabitants of St. Thomas's in Southwark, where a preacher 

at a meeting-houſe was holden not to be rateable as an 

occupier. ' : | „ 


% 
* 


A rule was thereupon made, to ſhew cauſe. And on 
Tueſday 8th May 1759, Mr. Gould moved to make that rule 
abſolute ; inſiſting. upon two objections to the validity of the 
rate, viz. 1ſt, „ That this man is only a SERVANT T; and 
5 therefore could not be rated as occupier Es 


2d, c That this H0sPITAL is not rateable at all.” 


— — — — — — — * 4 * 
- | ESO - T my — — — _ 
wy roy og) „ — ' * , . 
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 _ Mr. Norton, (who was for the rate,) agreed, that, ſtrictly 
ſpeaking, it could not well be ſupported, * that a ſeruant 

e was rateable as occurikx:“ but he offered to defend it 

upon the merits, viz. whether this neꝛu-erected charitable 20. 
bita ! for lunatict, be or be not rateable, | Pet 
And if the other ſide would not agree to that, he ſaid he 
muſt object to the certiorari, as having irregularly iſſued, vz. 
not till aſter the ſix months were expired; (it being more 
than nine months from the 2d of February to Michaelmas 
5 & 8 And 
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1 760. And accordingly, a rule was then made to ſhew cauſe « y 
0 che certierari ſhould not be quaſned.“ But afterwards, 
Rex v. St. : | | | 
-Luxz's Hoſ- On Wedneſday 16th May 1759, it was ordered, by conſent 
pital. of counſel on both ſides, „ That the orders returned with 
the certiorari in the cauſe of the King againſt Fo/eph Man/. 
cc feld (who then ſtood charged as occupier of this hoſpital) 
cc ſhould be ſent back to be RE-fated.” In conſequence of 


which rule by conſent, the following re-/ated order was af. 


terwards ſent up, as the return to the ſaid writ, viz. _ 


Note—The , A complaint and appeal being made unto this Court, againſt 
4 roomy 0 à certain article contained in the rate or aſſeſſment made on 

wh ae "nag the 19th day of Fuly, in the year of our Lord 1757, for re- 
tion (verba- lief of the poor of the pariſh of Sz. Luke in the ſaid county, 
tim) with the which article is as follows, viz.—* The 0ccuPIERs of a meſ- 
old one. 6 ſyage or tenement, and premiſes called Saint Luke's Heſ- 
15 c pital for Lunatics: rent 80. rate 2 J. 13 J. 4 d. 5 

which article, the ſaid meſſuage called Saint Luke's Hoſpital 

er Lunatics, is valued after the rate of 80 J. by the year, and 

_ aſſeſſed (accordingly) to pay 2 J. 13 5. 4 d. by the quarter of 

a year: and this CouRT having fully heard and examined 

the ſaid complaint and appeal, it appears in evidence unto 

this Court, that by indenture made the 21ſt day of November, 

in the year of our Lord 1750, between the mayor, com- 

monalty, and citizens of the city of London, of the one part; 

and James Sperling of Mincing Lane, in the” pariſh of Sr. 

Dunſtan in the Eaſt, London, merchant, Henry Banks of the 

pariſh of Sz. Mary Hill, citizen and grocer of London, Rich- 

ard Speed of Old Fiſh Street, in the pariſh of St. Mary Mag- 

. dalen, London, druggiſt, Thomas Light of Mincing Lane afore- 

ſaid, in the faid pariſh of St, Dunſtan in the Eaſt, merchant, 

and William Prowting of Toawer Street, in the ſaid pariſh of 

Sz. Dunſtan in the Eaſt, apothecary, of the other part; the 

ſaid mayor, commonalty, and citizens, as well for and in 
conſideration of the ſum of 100 /. of lawful money of Great 

Britain, already paid to Sir John Boſworth, Knt. chamber- 

lain of London, to and for the public uſes of the ſaid mayor, 


commonalty, and citizens, as alſo for and in conſideration 


that they faid James Sperling, Henry Banks, Richard Speed, 
Thomas Light, and William Prowting, ſhould and would 


build or convert the premiſes in the ſaid indenture mentioned, 


or ſome part thereof, into an HosPITAL for LUNATICSz and 
for and in conſideration of the rents and covenants in the 
_ aid indenture contained on the part and behalf of the ſaid 
James Sperling, H. B., R. S., T. I., and W. P., their ex- 
ecutors, adminiſtrators, and aſſigns, . to be paid and per- 
formed, and for divers other good cauſes and conſiderations, 


them the ſaid mayor and commonalty and citizens eſpecially 


moving, did,. purſuant to an order of the Court of Common 
| SE Council 
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Council made the 15th day of November then next preceding, I7 60. 
demiſe, A and to farm let unto the ſaid 7. S., H. B., , 
R. S., T. L., and V. P.,, their executors, adminiſtrators, Rex v. St, 
and aſſigns, ALL that piece or parcel of ground, with the Lux ss? 
buildings thereupon erected, ſituate and being on Windmill-hill, Hoſpital, . 
in the pariſh of $S?. Lule, in the county of Middleſex, con- 
taining from weſt to eaſt, on the ſouth ſide fronting the 


Upper Meoorfields, 180 feet of aſſiſe (little more or leſs,) and 


from ſouth to north on the eaſt ſide, 178 feet of aſſiſe (little 
more or leſs,) and from eaſt to weſt on the north fide, 16: 
feet of aſſiſe (little more or leſs,) and from north to ſoutt 
on the weſt ſide, 180 feet two, inches of aſſiſe (little more or 
leſs,) and abutting on the way leading to S. Agnes le Clair ; 
all which {aid premiſes were formerly demiſed, by two ſepa- 
rate leaſes, to Philip Whiteman and John Davis, and do 
more fully appear by a ſcheme or draft thereof, with a ſcale 
made to the ſame, unto the ſaid indenture annexed : t have 
and to hold the ſaid piece or parcel of ground with the appur- 
tenances, unto the ſaid J. S., H. B., R. S., T. L., and 
V. P., their executors, adminiſtrators, and aſſigns, from 
the feaſt day of the birth of our Lord Chriſt next enſuing 
the date of the ſame indenture, for and during, and unto 
the full end and term of 32 years from thence next enſuing, 
and fully to be complete and ended; yielding and paying 
therefore yearly and every year during ſaid term, unto 
the ſaid mayor and commonalty and citizens, in the office of 
receipts and payments of money of the ſaid chamberlain of 
the ſaid city for the time being, the rent or ſum of ten pounds 
of lawful} money of Great Britain, on the four moſt uſual 
feaſts or terms in the year, that is to ſay, the Feaſt of the 
Annunciation of the Bleſſed Virgin Mary, the Nativity of 
St. John the Baptiſt, St. Michael the Archangel, and the 
Birth of our Lord Chriſt, by even and equal portions, with- 
out making any deduction, defalcation, or abatement, for or 
by reaſon of any taxes, rates, or aſſeſſments, impoſed or to 
be impoſed during the term aforeſaid, upon the premiſes 
hereby demiſed, or any part thereof, by any act or acts of 
parliament, or otherwiſe howſoever ; the firſt payment there- 
of to begin and to be made on the Feaſt of the Annunciation 
of the Blefſed Virgin Mary next enſuing the date of the 
fame indenture; and that it was amongſt other things cove- 
nanted and agreed by the ſaid indenture, and between the ſaid 
parties thereto, that they the ſaid J. S., H. B., R. S., T. L., 
and . P., their executors, adminiſtrators, or aſſigns, or 
ſome of them, ſhould and would bild or convert the premiſes 
thereby demiſed, or ſome part thereof, into an HOSPITAL for 
poor LUNATICS, and employ the ſame to no other uſe, intent, 
or purpoſe whatſoever, during the ſaid term; and that among 
other things in the ſaid indenture, are contained two clauſes 
and proviſoes in the following terms, C Provided always, that 
E if the ſaid yearly rent of 10/7. be behind and unpaid in 
| "Bb | « part 
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te better in al, by the pr of Fourteen days gest after inp 
cc of the ſaid days of payment on which the ſame ought to 


tec be paid as aforeſaid, being lawfully demanded at the place 


©«'T. L., and V. P., their executors, adrainiſtrators, and 
ec aſſigns, do not well and truly perform and keep all and 
iN Sw 2 i444, oi: 4, £56 «aq + Ww*7 a 7% LE. . 

«ſingular the covenants herein contained, on his and their 
« parts to be performed and kept, that then, and at all 
« times afterwards, it ſhall and may be lawful to and for the 


« Jaid mayor and commonalty and citizens, of their aſſigns, 


4 into all or any part of the ſaid demiſed premiſes, in the 


« name of the whole, wholly to re-enter, and the ſame to 


BS © # JS > — 20 5 : S*% i 5 P 2 1 1 
cc have again, retain, and re-poſſeſs in their former eſtate, 


e and the ſaid J. S., H. B., R. S., T. L., and ., P. their 


« executors, adminiſtrators, and aſſigns, and all other occu- 
ec piers of the premiſes thereout, and from thence utterly to 
« 'expel, put out, and amove, theſe preſents, or any thin 
* 1% „ +, we T'Y 45 „ 1 PP 8 2 
ee therein contained to the contrary notwithſtanding: Pro- 


_ «vided alſo, and theſe preſents are upon this condition, that 


e if the ſaid F. S., H. B., R. S., T. L., and V. P., their 
dc executors, adminiſtrators, or aſſigns, or any of them, do 
ce or ſhall at any time or times hereafter during the ſaid 
'© term, convert the ſaid premiſes to any OTHER uſe than that of 
« the charitable defign of poor lunatics, then theſe preſents, and 


& every thing herein contained, ſhall ceaſe, determine, and 
ec be utterly wid ; any thing herein contained to the con- 
c trary thereof in any wiſe notwithſtanding.” 


It appears likewiſe in evidence unto this Court, that Br- 


- FORE the erecting the ſaid hoſpital, divers, to wit, 29 Housts 
were ſituate UPON the LAND and PREMISES in and by the ſaid 
indenture contained and demiſed; and that in the ſeveral 
rates made by the overſeers of the poor for the relief of the 
poor within the ſaid pariſh of Sf. Luke, for, in, and during 
the ſeveral years between the year of our Lord 1744, and 
the date of the indenture herein before mentioned, the sa 
29 HOUSES were valued and gſfimated at the annual valut of 
196 J. by the year ; and that in the year of dur Lord 1745, 


the sarD rey being aſſeſſed in the rate made in the ſaid 
Fear for thi | 

Luke, after the rate and proportion of THREE SHILLINGS in 
the pound fterling, did yet pay and yield do NoRE to the ſaid 
.. overſcers in ſatisfaCtion of the ſaid rate, and towards the re- 
lief of the poor, than ten pounds and one ſhilling ; and that in 
the year of our Lord 1746, the ſaid 29 Hobsks being aſſeſſed 
in the rate made by the overſeers of the poor of the ſaid pa- 
© Tiſh of Sz. Luke, in the ſaid laſt mentioned year, for the re- 
lief of the poor within the ſaid pariſh, after the rate and pro- 
portion of THREE />;/lings in the pound 1 1125 did yet pay 


e relief of the poor within the ſaid pariſh of Sr. 


and yield no more to the ſaid overſeers in ſatisfaction of 24 


* 
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did rate, and towards the relief of the poor, than g J. 115. 15760. 
And that in the year of our Lord 1747, the ſaid 29 Housrs 6 * 
being aſſeſſed in the rute made in the ſaid laſt mentioned year Rxx v. Sr. 
for the relief of the poor within the ſaid pariſſi of St. Luke, Lux sss 
after the rate and proportion of 35. 3 d. inthe pound ſterling, Hoſpital, 
did yet pay and yield zo more to the ſaid overſeers in ſatiſ- 
faction of the faid rate, and towards the relief of the poor, 
than 8 J. 14. 9d. And that in the year of our Lord 1748, 
the faid 29 Housxs being aſſeſſed Cut ſupra] after the rate and 
proportion of 3 5. in the pound ſterling, did yet Cut pra] no 
more than 7 JI. 14. And that in the year of our Lord 1946, 
the ſaid 29 HOUSES being, Wc. after the rate and proportion 
of 3 4. c. no more, c. than 6 J. 3s. And that in, &. 
1750, the ſaid 29 Housks being aſſeſſed [ut ſupra] after, Sc. 
of 25. 9 d. in the pound ſterling, did yet, Qc. no more, 
c. than 21. 8 f. 9 d. e i 


It appears alſo in evidence to this Court, that the premiſes 
demiſed were accordingly built and converted into the HOSPITAL 
mentioned in the ſaid article of the rate in queſtion, called, “ St. 
"« Luke's Hoſpital for Lunatics,” for the affording a charitable 
"and" free ſuſtentation and cure to poor and helpleſs: lunatics ; 

and that EVERY apartment and partel of the ſaid premiſes ſo 
built and converted into ſuch hoſpital as aforeſaid, is laid out 
and applied, either in waRxDs or CELLS for the lodging of 
"ſuch lunatics as aforeſaid, or in orrIcES neceflary for thei 
ſuſtentation and cure, or in APARTMENTS neceſſary for per- 
ſons who are Hired from time to time to attend on ſuch luna- 
"ics for their better ſuſtentation and eure, and in-No-0THER 
apartments or buildings whatſoever ; and that the ſaid ediſice 
was originally erected, and flill is ſupported, and very many poor 
and helpleſs lunatics continually have been and {till are /ufained 
and taken cure of therein, and the menial ſervants atteriding upon 
ſuch lunatics have been and ſtill are hired and paid, and all dther 
- expences relating to and neceſſary for the maintaining the ſaid 
\hoſpital and charity have been and ſtill are from time to 
time defrayed and born, by the FREE AND' VOLUNTARY CONTRI- 
- BUTION of divers perſons ;' out of whom, a COMMITTEE an- 
. nually is appointed, who meet WEEKLY, to order the admiſ- 
ſion and diſcharge . e the hiring and retaining ſer- 
vants, the payment o bills, and the regulation of all other 
matters relative to the maintenance and uphelding of this 
charity; and that NoxE BU ſuch poor and helpleſs Junatics, 
and the perſons neceſſarily. attending upon them, have æny kind f 
DWELLING or OCCUPATION in the ſaid hoſpital; and that one 
| Zan Mansfield (the appellant) is the pRINcIrAL perſon hired - 
from year to year by the ſaid committee of contributors, and 
rereliving certain wage and living in the-ſaid- hoſpital for the 
purpoſes of attending on the ſaid lunatics, and having no oTHER 
© abode, occupation,” or gſtabliſbment therein; and that the ſaid 
_ James Sperling, Henry Banks, Richard Specd; Thomas _ 
8 9 and 
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Hoſpital. 


any land about it, being the mere {cite of the þouſe itſelf. There- 


* 


t . 
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and William Prowting,' or any of them, their or any of their 
executors, adminiſtrators, or aſſigns, have not, nor ever had 
or ; have any profit, | enge or advantage from the ſaid pre. 
miſes, or any part thereof, nor any poſſeſſion or occupati 

thereof, otherwiſe than as aforeſaid. " « 2 oy * 


. The Covxr [the general ſeſſion at Hicks's Hall j upon 
conſideration of the circumſtances above fet forth, is of opi- 


nion, „That the ſaid tenement called St. Luke's Hoſpital 


4 OUGHT 70 be afſeſſed and rated towards the relief of the poor, 


c by the ſaid rate; and doth accordingly DISMISS the ſaid 


: eppeal, and CONFIRM he ſaid rate. 

- H WaLLER. 
0 Mr. Gould, Mr. Thurlw, per Mr. Lane, on behalf of St. 
Luke's Hoſpital, moved (on Monday 23d June 1760) to quaſh 


| this re-ftattd order of ſeſſions thus again confirming the ſaid rates, 


They argued, Iſt, That this BUILDING itſelf, (an hoſpital 
ſupported by voluntary charitable contributions) Was not rate- 


able towards the ſupport of the poor; and, 2dly, That no par- 


ticular perſon whoſoever was chargeable as occ ER of it. 


Firſt—This is only a mere BUILDING, a houſe ſupported by 
private, free, and voluntary charitable pecuniary contriby= 
tions; and u/ed only as an HOSPITAL for the ſuſtentation and 
cure of poor and helpleſs lunatics : it has no apartments in it, 


nor any accommodations for the ręſidence of any perſons what- 


ſoever, except the patients and the hired ſervants neceſſarily 


attending them. It is not endowed with any land; nor has it 


fore it cannot poſſibly be included within the intention of the 
dictum of Ld. Ch. J. Holt, mentioned in a ſcrap of an apo- 


nymous caſe in 2 Salt. 527. “ That hoſpital Lanps are charge- 


« able to the poor, as well as other land: for no man, by 


. & appropriating his /ands to an hoſpital, can diſcharge or 


& exempt them from taxes to which they were ſubject be- 
. * fore, and throw a greater burthen upon their neighbours.” 


. V. ante, Pas 


106. 


For he there plainly means, lands leaſed out to tenants, and 
bringing in an annual profit : which is, by no means, the 


. preſent caſe. This is 10 beneficial leaſe ; the leſſees receive 


no profit by it; nor can they, by the * proviſo in their leaſe, 
put it to any other uſe than that of the charitable deſign of 


poor lunatics. : 


The ſtatute of 43 Eliz. c. 2. 14,1 5. directs, ec That a pro- 
« portion of the money to be raiſed by virtue of that act, ſhall 


cc be ſent for the relief of hoſpitals in the reſpective counties.” 


And it would be abſurd to ſuppoſe, that that /ame ſtatute 


intended to tax hoſpitals. towards the relief of hoſpitals. 


band — oa as CE as ET - 


Michaelmas Term 1 Geo. 3. : 
' In 2 Bulft. 354. the judges ( Hum and Crate) put the 


matter of taxing one or the other of the perſons there in 
queſtion, upon the foot of the profit or advantage received Rxx v. St. 


1760. 
1 — 


by them. But theſe leſſees receive no ſort of profit or ad- Lux#'s - - 
vantage, nor can poſhbly receive any, under hir leaſe. Hoſpital. 


And nothing is ſubject to be rated towards the relief of 


the poor, but a beneficial intereſt. There is no inflance of an 


hoſpital having ever been rated, as to ſuch part of it as is 
only applied to charitable uſes ; whatever may have been done, 
as to thoſe large and fine apartments in the great hoſpi- 
tals, wherein the officers (who are gentlemen of fortune and 
faſhion) reſide with all their james, and uſe them as their 


dwelling-houſes. 


* 


Secondly No particular perſon whoſoever can be charged 
as OCCUPIER of this houſe of mere charity. 7 | 


By the 43 Eliz. c. 2. 5 1. The taxation is to be upon every 
occupier of lands, houſes, tithes, coal-mines, or ſale-under- 
woods in the pariſh. e N | 


But none of the perſons mentioned in this order are occu- 
PIERS of this houſe, within the meaning and intention of the 
makers of this act. They have no poſſeſſion or enjoyment 

of any lucrative or profitable tenement. Therefore there is 
no rule or medium, or proportion whereby to rate them: 
for if they were rateable at all, it muſt be in proportion with 
others. But theſe perſons receive no profit or emolument at 
all: and there can be no proportion to nothing. 'Therefore 
they are not rateable at all. : | 


For the ſame reaſon, no perſon. can be rated as an occu- 
pier of a church, a meeting-houſe, or an alms-houſe. 


e' ln H. 13 G. 1. in this Court, one Read was charged to 
the poor's rate in reſpect of his being an occupier of a meet- 
ing-houſe where he preached : and he was holden nat to be 
liable; becauſe, as a preacher, he is no more chargeable as 

an occupier, than any of his audience. And the Court 


there took notice, that it was not ſtated, © that he ler out 


e pews;” ſo as to make him a perſon that occupies, and 
receives a profit from it. | 1 | 


$0, in the preſent caſe, no one can be charged as occupier ; 
becauſe no one receives any lucrative profit. | 


And this circumſtance makes it widely different from the 
eaſe of Eyre v. Smallpace et aÞ, P. 1750, 23 G. 2. B. R. 
Where the queſtion was, Whether the plaintiff, being con- 

| | 66 troller 
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20 troller of Chelſaa College, and reſiding in the controller: 


4960. | 
N 6 apartments there, as aſſeſſable towards the maintenance 


Rxx v. St. 
Luxt's 


ec of the poor of the pariſh of Cbelſea, for the apartment; 
cc hich he occupicd there by virtue of his ſaid office? and 

the Court held him to be. chargeable, as occupier 3. grounding 

their opinion upon a then recent and unanimous opinion of 
all the:judges, upon a like queſtion, in the caſe of Greenwich 
Hoſpital, concerning the ,payment. of the window-tax ; in 
. which caſe, all the twelye judges unanimouſly held, 4 That 


0 the act of parliament relating ta the window-tax.did extend 
ec to the 8 cers in Greenwich, Hoſpital Ko which 
0 


caſe of Greenwich Hoſpital they thought not diſtinguiſhable 
from that of Cbeſſea Hoſpital then in judgment before them. 


But that was an hoſpital of royal foundation, and the King's 

© exon houſe. The officers have large noble apartments there, 
with diſtinct doors: they reſide in them with their families, 
and live diſtinctly in them, at their ſeparate expences. Thoſe 


apartments are ſubſtantially their houſe, their domicil. In 


5 «his. hoſpital, there are only cells for the lunatics, and a bare 


lodging for thoſe who neceſſarily attend them, and are al- 
ways about their perſons. | | 


On 6th November 1760, W | 11 1 
Mr. Norton and Mr. Stowe argued in ſupport of the order. 


They inſiſted, 1ſt, That. this building was V ateable 4 and, 


2 adly, That the charge is /ufficiently laid upon it, although no 


Particular occupier be perſonally and ſpecifically named. 


Firſt—Heſpital lands are rateable to the relief of the poor 

of the pariſh wherein they lie, as well as other lands are; 
this appears from 2 Salk, 527. And this charity is only a 
voluntary act of priuate perſons, proprietors of this building: 


which private perſons have it not in their power, by applying ' 


it to the uſe of a charity, 1 .it of legal rates 
payments duly charged upon it for 


vould be moſt unreaſonable, that this property, which was al- 
ways rateable before, ſhould, merely by the voluntary act of 
. «the. proprietor, be rendered unrateable; when, by that very 


act, the proprietor introduces many ſervants into this build- 


ding, who will gain ſettlements in the pariſh by their ſervice 
performed therein: ſo that theſe gentlemen would lad the 


. " Pariſh. with poor, and yet exempt themſelves from paying any 


thing towards it's. relief. Therefore the pariſh are fill in- 
titled to their rates ; whether the proprietors make a bene- 


IAcigl intereſt. of it, or : chooſe. to apply it to: the purpoſes 


of a charity.” 


and thereby to take away this relief from the pariſn. And it 


oY a —— a a. _ _*«4S _- 
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And there are many inflances of hoſpitals and charitable 1560. 

| eee being in fact rated to the relief of the nt Li 2 
wherein they are ſituated : particularly, the Britiſh — Rx v. — 


Hoſpital, in Se. Gilefs ; an hoſpital” in Sr. — &/- Lux z' 
e another in St. Jumeſ s, Clerkenwell ; (which laſt never, Hoſpital. 


till now, refuſed to N And this very hoſpital pays 
the land -· tax, and alſo the four rates, ( vis! ſcavengers, ; 


lights, Tas 


And the caſes ide Light we ot ume w c. . 
bent caſe. Dads 


The Foun Ein p ays the A ee as appears 
by the el, » 015 Je. 48 9 210 all the judges, (upon the 
2 being referred to them,) were "of opt « That 


« they * to do ſo.“ 


80, St. Bartholomew? s Hoſpital was an nfiatice where the 

| officers were aſſeſſed for their apartments: and on 7th June 

1748, all the judges held them rateable. So alſo in the caſe 

of Chriffs Hoſpital, (at the ſame time,) and of St. Brides, 

and St. Thomas's, the general point determined was, That 
cc * the officers are * to the window lights.” | 


In the ut of the French Heſpoital i in St. Lukes, the tithes | 
held it not to be aſſeſſable, as to the Iunatics maintained 
therein: but they gave no opinion as to the charge upon one 
Romier (who was perſonally aſſeſſed,) becauſe it did not ap- 
** to them, whether he did or did not Jive in it. 


In the caſe of 4 8 Hoſpital, where ſome of the officers 
have their apartments intermixed with the rooms of the per- 
ſons ſupported by that charity, the commiſſioners thought, 
« That none of the inhabitants of thoſe intermixed rooms 
were chargeable, (neither the officers, nor the poor 
« men;”) and the judges confirmed that Nn of the 


commiſſioners. | £ 


"i the preſent caſe, the five leſſee ma ay be tonſſered as 
occupiers by their ſervants, who are under their control; 
and they are properly chargeable, as ſuch: the n in- 
deed neither are nor * to be rated. | 


They concluded this head, with obſerving, 7 That the 43 
© Flix. c. 2. is a beneficial law made for the benefit of the 
« poor of the pariſhes. 


3 


Staines was 


H. 13 W. 3z. and Eofi-Ham. And they ſaid ac” ire certificate © that 


NR | Michaelmas Tei. 1 Ged. 3, 


1760. |  Secondly—As to the not charging any particular perſong 


as Occupier— 
Rex v. St. | 


Luxe's They inſiſted that it was not neceſſary that any particular. 


Hoſpital, perſon ſhould be ſpecifically rated as occupier. 
They cited a caſe, from 8 Mod. pa. 38. Rev. v. Inhabit- 


® This caſe ants of * Brickhill, P. 7 G. 1. B. R. where a man who had 


really was Rex been rated by the name of © the Occupier of Roſcoe's Tene- 


* — — ment, and not 1 his own proper name, and had paid the 


in Lanca- ſaid rates under 


re) P. 8 G. a ſettlement under this general rate. 
1. 1722. The x : ; 


* 


point was indeed determined as is mentioned in 3 Mod. 38 1 (though the names, perſons, 


' and places are there miſtaken.) But the man had actually paid the rate no leſs than eleven 
rs, under this aſſeſſment, which deſcribed him without ſpecifying his name, viz, 


calling him only * the occupier of Hoſcoe's tenement." 


They alſo urged the caſe in 2 Salt. 527. P. 1 Ani. ano- 
+ Rex'y : which, they ſaid, was mans the ſame caſe with 
- a caſe of Rex v. Staines +, relating to the pariſhes of I/ford 


2 « the pariſhes of ford and Eaſt-Ham do now pay.” 

aines was | 5 RE 
taxed to thoſe two pariſhes, for the concerns of an hoſpital in them. The ſeſſions, upon 
appeal, diſcharged the original order, as being founded upon miſinformation and ſurpriſe, 


Mr. Gould and Mr. Lane, who had made the objections 


to the order, replied— ND 


"ils That the caſes and inſtances cited by the counſel on - 


the other ſide proved nothing to the preſent point : for they 


went no further than the caſe of Chelſea Hoſpital, Eyre v. 


Smallpace et al, P. 1750. 23 G. 2. B. R. where it was ſet- 
tled, © That all apartments of officers, u/ed as dwelling-houſes, 
ec are liable to be taxed to the window lights, as dwelling- 
cc houſes.” And the window light acts are poſitive and 


affirmative, © That all dwelling-houſes ſhall pay to that tax.” 
The officers have a benefit from their apartments. . But here 


could ariſe no benefit at all, to any perſon whatſoever : there- 
fore no one could be taxable to the relief of the poor. 


And as to their loading the pariſh by introducing ſervants 
who would gain fettlements by their ſervice in the hoſpital, 
they denied that theſe ſervants would gain a ſettlement by 
ſuch ſervice, 5 . 

2dly, The caſe of Bricthill, being cited from a book of no 
authority, deſerves no anſwer. Beſides, in that caſe, the 
2 had long acquieſced under the order, and paid 
the tax. N 


ſuch aſſeſſment, was holden to have gained 


Tux 


at wc oo OA 
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Iux Covnr did not give any opinion yeſterday; but 1760. 

inclined, . That the occupier ought to be particularly ſpeci- 
« fied;” and alſo, © that the whole turns upon the perſon or Rxx v. St. 
s perſons who ought to be rated“. - Wd |  Luxe's 
175 Hoſpital. 


Indeed, if a perſon rated generally, by the appellation of 
occupier of ſuch tenement, acquieſces, and takes the _ 
upon him, and pays it; it would be unreaſonable that he 
ſhould be excluded from gaining a ſettlement, if he after- 
wards has occaſion to claim it. But hat is not this caſe. 


2 
= Tn =_ = LE LEES ICI 
— EL Fon STI 


— 2 — 23 Sas "oh 8 * * " - 
n * * D — = 
_ - — 3 2 9 o + * * 8 : 


— 


he inſtances of the ſeveral hoſpitals, mentioned by the 
counſel for ſupporting the order, carry the matter no further 
than the caſe of Chelſea Hoſpital has ſettled it: and the 
judges have unanimouſly determined, “That all apartments 
« of officers. in hoſpitals, which are «/ed as dwelling-houſes, 
e ought to be taxed to the window lights, as dwelling-houſes.” 


_—_ IS 
e 


However, they ſaid they would conſider of it, and then 
declare their opinion. Con. apvis. ' 


Lord MansF1ELD now delivered the opinion of the 
Court; (having firſt ſtated the order, and the objections 
taken to it.) i | Þ 5 


Cafes of this kind depend upon the particular nature of 
the reſpective hoſpitals: each ſtands upon its own diſtinct 
circumſtances. Therefore no general conſequences will ariſe 
from the determination of this particular caſe. 


The land tax differs from the pos tax. The landlord 
who receives the rent, is to pay the land tax: but the 
oor's tax is payable by the occupiers. Therefore the rating 
hoſpital /ands to the land tax is not applicable to the preſent 
queſtion . 


The occupier ought to be rated, regularly, by name. But 
in the preſent caſe, it is more than a mere defect in form: 
the fault in form here ariſes from the eſſence of the thing. 
For if they can not fix upon ſome particular perſon who 
may properly be rated as occupier of this building, it fol- 
lows, as a neceſſary conſequence, * That no rate can of all 
«© be made upon it.“ | | 
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As to the argument that has been urged in ſupport of the 
order, c That a proprietor of lands or houſes can not, by 
* his own private voluntary act, diſcharge ſuch his property, 
from payments legally due to other perſons upon and * 

r 8 98 
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upon the will of the proprietor. The owner of a houſe may, 
if he pleaſes, Jo it quite down, and convert it into a'to 
lands. may, if he*pleaſes, ſuffer. them to lie 


Michaelmas Term 1. Geo. 3. 


cc of it —It does nt hold true in fact. For this rate pay- 


able to the pariſh, as well as ſeveral other payments ariſim 
from property and chargeable upon it, de and mf. depen 


2 


The owner o 

barren and unoccupied. Tithes and the right of them vary, 
according to the dikerent ſpecies of the . cd of the land: 
yet the landholder may ſow it, or plant it, or uſe it in the 


manner he likes beſt; or even not at all, if he ſo chooſes. 


* V, ante, pa. 
2056. 


The material queſtion in this caſe is, © Wro can be 


& named and charged as the occupier.” 2h 


There are only three ſorts of perſons that occur. to me. If 


they can find any others who may be ly charged ag oc- 


cupiers, ſuch other perſons will not be included in, or 


affected by, the opinion which we now give. 


The only perſons that I can think of, are, iſt, The five 
45 ; 2dly, the /ervants attending this charity; and, 3dly, 


e poor mad perſons, who are the objects of it. 


| Virſt—As to the /eſtes—Mere NOMINAL truftees can not be 


eſteemed occupiers, or rated as ſuch. Beſides, theſe leſ- 
fees are expreſsly excluded, by a ſpecial * proviſo inſerted 
in the leaſe, from converting the building to any other than 
this ſpecial uſe : and the leaſe is to determine and become 
void, i they do. They are ſo far therefore from being occu- 
piers of it, that they are merely nominal ; mere inſtruments of 
conveyance ; and have no more intereſ} in the thing, than the 
crier of the Court of Common Pleas has, when Iwis named 
as the laſt vouchee in a common recovery. 


Secondly—As to the ſervants attending this charity— | 


They are not in a like ſituation with the officers of Chelſea 
Hoſpital, or of the other charitable foundations that have 


been mentioned at the bar, where there are large fin? : 


apartments appropriated to the uſe of the reſpective officers, 
wherein they and their families reſide, 'Thoſe officers are 
not charged as ſervants of ſuch hoſpitals, or as inhabitants 
and occupiers of the erdinary rooms and lodgings therein; 
but as having /eparate and diftin apartments, which are con- 
fidered as their dwelling-houſes. The caſes that have been 
determined by the judges, relating to the window tax, are 
uniform in rating oficers of hoſpitals for their diſtiuct apart- 
mente: but in hir hoſpital, there are neither any ſuch i- 


cers, or any ſuch apartments, as were in thoſe caſes deter- 
ASS £050 rateable... >... . | Is 
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Michaelmas Term 1 Geo. 3. 
I!: che firſt of theſe orders; which rated Feſeph Mansfield 


as the occupier of this hoſpital, had ſtood as it was origi- 


nally drawn up, without being afterwards altered; and +f 
 Mansfeld had actually had a ſeparate and diſtinct 2 

in it (which is not now pretended ;) yet certainly he could 
not have been rated for any thing more than his own, parti- 
cular and diſtiuct apartment, However, that matter ceaſes 
now to be any part of the caſe ;' there being no foundation, 
by the new order, to ground ſuch a queſtion upon. 


Thirdly—As to the poor miſerable wretches who are the 


1665 


1760. 


Rex v. St. 
Lug, 
Hoſpital. 


unhappy objedts of this charity—It would be too groſs to 


conceive them to be proper perſons to be rated to the relief 
of the pariſh, Therefore it is unneceſſary to fay any thing 


on this head; and the rather, as it appeared fo very unrea« 


ſonable to the counſel themſelves who argued in fupport of 
the order, that they gave it up. . | 1 9 8 


And if xo perſon can be found, who is rateable to this 


tax, it follows, by neceſſary conſequence, “ that there can 
« be no rate at all.” | : 


Therefore the oxDER muſt be QUAaSHED, 


Gocodtitle, ex dimiſſ. Bridges et al', ver. Duke 
of Chandos. | 

[JPON a motion for a new trial, made on the part of the 

defendant, upon the foot of a miſdirection given to the 
jury by the judge who tried the cauſe ; (upon which direc- 
tion of the judge, the jury had found a verdict for the plains 
tiff:) the cafe appeared, upon the report of Mr. Juſt. Mel, 
(the judge who tried the cauſe,) to be as follows, via. 


in various other places, made a ſettlement of all theſe eſtates, 
at the time of the marriage of his eldeſt ſon Mr. Harry 
Bridges with his firſt wife the Lady Diana Hollis ; Sir 
Thomas having at that time five ſons Jivitig, viz. this Mr. 
Harry Bridges, Edward Bridges, George Bridges, and two 
Wann | 


The ſettlement was to the uſe of Sir Thomas himſelf for 
life, as to part; with remainder to his eldeſt fon Harry, 
for life ; remainder to the heirs male of Harry's body by that 
firſt marriage ; remainder to the heirs male of his body 

Vor. II. ee | by 


Thurſday, 
13th Novem- 


-ber 1760. 


Common re- 
covery may bz 
ſuffered by te- 
nant in tail, 
who has power 
to luſter it. 
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1760. 
—— 
Goop- | 
TITLE, ex 
dimiſſ. | 
BripGts & 
al', v. Duke 
of CHAN Dos. 


© Michaelmas Term 1 Geo. 3. 


by any other marriage; remainder to Sir Thomas's ſecond 


fon Edward Bridges, in ſtrict ſettlement; remainder tg 
George Bridges, for life; remainder to George, in tail male; 
with remainder to the right heirs of Sir Thomas, The ref 


of the eſtate was ſettled to the ſame uſes, with this differ- 


ence only, v:z. that there was no life-eſtate to Sir Thomas 
himſelf therein; but Mr. Harry Bridgess eſtate for life took 
place immediately. There was a power given, by this ſettle- 
ment, to Mr. Harry Bridges, to make a fointure' upon a ſecond 
wife. TS eb | 

Mr. Harry B. had no ifſue by Lady Diana: but, during 
her life, he had an illegitimate ſon, named James Bridges, by 
another woman: After the death of . Lady . Diana, and 


after the birth of James, Mr. Harry Bridges (in his old age) 
married a young woman, (of the name of Freeman; ) upon, 


whom, purſuant to the power given him, he ſettled about 
280/. per annum (being part of the demeſne lands of Keynſham, * 


fot her %% and ſhe ſurvived him, and lived till 1759. 
Mr. Harry Bridges having no iſſue by this laſt wife nor by 


his former, and being reverſioner or remainder-man in fee 


(as before mentioned) of the whole family-eſtate; and his 


brother Edward, and his two youngeſt brothers, being all 
dead without iſſue; and his nephew George Rodney Bridges, 


(the only ſon of his brother George) having no child by his 


lady; the faid Mr. Harry Bridges did, in his life-time, by 
bargain and ſale inrolled, grant this his reverſion of the 
awhole ſettled eſtate, to his natural fon James Briages, the 


leſſor of the plaintiff. 


But after the death of Harry, and DURING THE LIFE of 
his widow, (who was tenant for life of this 280/. per ann. 
part of the demeſne lands of Keynſham, ) the ſaid George Rodney 
Bridges, (the only ſon of George then deceaſed,) being tenant 
in tail in poſſeſſion of all the rEsT of the eſtate, except that 
part which was ſettled upon the widow, (who was then living, 
and in poſſeſſion of that part z) but being tenant in tail in 
REMAINDER only, of THAT part whereof the ſaid widow was 


in poſſeſſion as renant for life ; ſuffered a recovery, in the year 


1728, of the hole ſettled eſtate ; uſing (at leaſt) ſuch de- 
ſcriptions as might be /ufficient to include ALL the ęſtate that 
lay in KEYNSHAM, under the general deſcription of that part 
of the eſtate : after the ſuffering of which recovery, he ſettled 
the whole eſtate included in the recovery, upon the Duke of 
Chandos; and, then died. The Duke, upon the death of the 
ſaid Mr. George Rodney Bridges, came into immediate poſſeſ- 
fion of all the f of the eſtate, except that part which the 


widow of Harry was in poſſeſſion of for her life as aforeſaid : 


and, upon her death, in 1759, he took poſſeſſion of that part 
| Where 


Ll 


\ 
7 


which he was tenant in tail in poſeiov, when he ſuffered the 
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yt Whereupon, Mr. James Bridges, the bargainee- of the re- 


verſion in fee, which was granted to him by his father Har 
as aforeſaid, brought this ejectment againſt the Duke, for 
that part of the KEYNSHam-eſtate which Harry's widow died 
in poſſeſſion of; ſuppoſing that Mr. George Rodney Bridges 
could have uo power to ſettle THAT part upon the Duke, 
whatever power he might have over the re/t of the eſtate, (of 


recovery.) 1 
; \ 


The Duke, at the trial, would have defended his title, by 
ſetting up this common recovery ſuffered by G. R. B. the 
remainder=man in tail; which he produced and proved; but 
the Duke being unable to give any ſort of evidence of an 


* 


Good- 


TITLE, 

ex di miſſ. 
Bripces & 
al', v. Duke 
of CHAN Dos. 


afual SURRENDER of the widow's /ife-eftate, (which the plain- 
tiff urged to be neceſſary, in order to enable the tenant in tail 


in remainder to make a good tenant to the præcipe 10 the 


counſel for the defendant (the Duke of Chandos ) inſiſted at 


the trial, © That a ſurrender of the life-eſtate ought, after 
« fo long a time, to be PRESUMED z even although they ſhould 


give no evidence whatſoever, relating to any ſuch ſur- 


« render.” 


But Mr. Juſtice Noe! was of opinion; © That a ſurrender 


« by the tenant for life could Nor be preſumed ; when no 
e eyidence at all had been given to render it in the leaſt 


« probable z and when the poſſeſhon had not gone along 


« with the recovery, but continued in- the tenant for life 
« till the time of bringing the ejeQment.” And accord- 


ly, he directed the jury to find for the plaintiff: which they 
„ | at 


Upon this miſdireFion, as the Duke's counſel called it, 
they moved for a new trial, and obtained a rule to ſhew 


cauſe. And Mr. Juſt. Nee/s report was, by Mr. Juſt. Vil. 


met, ſtated to this Court as above. 
Upon it's being argued in this Court, 
The defendant's counſel (Mr. Norton, Mr. Webb, and Mr. 


| Thurlow) relied upon the . caſe of Warren, ex dimiſſ. Webb 


v. Greenville, P. 13 G. 2. B. R. reported in 2 Strange 1129: 
where, upon a trial at bar, the leſſor of the plaintiff claimed 
under an old entail in a family ſettlement, by which, part 
of the eſtate appeared to be in jointure to a widow at the 
time her ſon ſuffered a common recovery, (which was in 
1699;) and the defendant, who claimed title under the re- 
covery, not being able to /hew a ſurrender of the mother's 
ate for life, it was inſiſted, © that there was no tenant to 
* the pracipe for that part, and that the remainder, under 

„„ WAY „ which 
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1 760. & which the leſſor claimed, was not barred. To obviate 
this, it was inſiſted by the defendant, “ that at that 4. 


S © @ france of time, a furrender ſhould be PRESUMED ; accord. 
TITLE, ex '© ing to 1 Feutr. 257, and what is“ laid down in Mr. Pigez? 


dimiſl. e book of Common Recoveries.” And to fortify this preſumy. 
BriDGes & tion, they offered to produce (in evidence) the debt-book of 
0 To D uke Mr. Edwards an attorney at Briſtol, then long ſince deceaſed, 

_ efCHanDos. herein he had charged 32 J. for ſuffering the recovery; 
* V. Pigott, two articles of this charge are“ For drawing a ſurrender 
*- & the. mother, 205.” —and, © for engroſſing tꝛuo parts theref, 

& 205. more; and that it appeared by the bogk, © that 
& the ſaid bill was paid.” And this being objected to, as 
improper evidence; the Court was of opinion to allow i: 
for it was a circumſtance material upon the inquiry into the 
unreaſonableneſs of preſuming a ſurrender, and could not 
be ſuſpected to be done for this purpoſe ; and if Edward. 
was living, he might undoubtedly be examined to it; and 
after his death, this was the next beſt evidence. And it was 
accordingly read. After which, the Court declared, “That 
< mit hout this circumſtance, they would have pRESUMED a 
« ſurrender ;” and deſired it might be taken notice of, 
That they did NoT REQUIRE any evidence to fortify the pre- 
«© ſumption, AFTER SUCH A LENGTH OF TIME. 


The cafe referred to in 1 Ventr. 257. is there anonymous: 
but it is 8. C. with the caſe of Green and Froud, in 3 Keb. 
* 311. and Green v. Proude, in 1 Mod. 117. (though dif- T 
ferently reported.) In Yentris, whoſe report is much the 
beſt, it is faid, That in an ejectment, upon a trial at bar, 


for lands in ancient demeſne, there was {hewn a recovery in But 
the court of ancient demeſne, to cut off an entail which had "DD: 
been /uffered a long time ſiuce, and the poſſeſſion had gone ac- A 
cordingly : it appeared that part of the land was legſed for ho by 
Efe ; and the recovery (with a fingle voucher) was ſuffered " OM 
by him in reverſion ; and fo zo tenant to the præcipe, for thi Th 
Jands. But, in regard the poſſeſſion had followed it for ſo * 
long time, the Court ſaid, “ they would pRESUME a” fur- 1 oy 
« render :” as, in an appropriation of great antiquity, there % : 
has been preſumed a licence, though none appeared. _—_ 
The paſſage in Mr. Pigon's book (referred to by Sir }- - —_ 
Strange] is in page 41. © It is apparent there muſt be 2 Ras 
« tenant to the præcipe, either by right or wrong. And 1 
« therefore, in many caſes, it may feem wholly impracti- 85 
« cable for thoſe who have the remainder in fail, to ſuf⸗ * 
& fer a recovery. The moſt uſual way is, for him in N 
« remainder, to get the tenant for life to furrender to him which 
c conditionally : and in this, though the tenant for life KEEP tht cial] 
« POSSESSION, yet the recovery will be Good.” © ah 


In 


— 
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In the caſe of dame Griſin v. Stanhope, Cre. Fac. Ay 5. 
2 common recovery being produced, the counſel for the 


defendant preſſed the lady's counſel to prove who was te- 


nant to the precipe, at the time of the recovery. But the 
Court would not allow thereof: for it ſhall be NEN to 


be 2 good recovery; and if it was otherwiſe, the pi 
ought to be made by the other party. 1 prodf 


And in 2 Lutw. 1549. at the end of the caſe of Leigh v. 
Leigh, this laſt-cited caſe appears to have been confirmed 
by Mr. Juſt. Powell at York aſſizes: and Sir Edward Luts 
wyche there lays it down, © That in every common retovery, 
« it ſhall be intended that there was a good tenant to 

« precipe till the contrary is ſhewn on the other ſide,” 


Indeed it appears from Lincoln-College caſe, 3 Co. 58. B. 
(there alſo cited,) “ That where a common, recovery was 
« had againſt the remainder-man in tail, in the life-time 
« of his mother, who was tenant for life; and ſhe was ex- 
« preſsly alleged to be aD TUNC fenen, liberi tenementi ; it 
« could not there be intended that ſhe had furrendered 
« her eſtate, or that her ſon had entered for a forfeiture.” 
Yet even there, rather than the common recovery ſhould 


Court intended, e that he was in by diſſeiſin. 


There indeed ſhe could not be intended to have ſurren- 
dered; becauſe it was alleged, “ that the was ad tunic tenens. 
But in an ancient recovery, if nothing appears to the contra- 
ry, ſuch a ſurrender ſhall be preſumed. 


| And it appears from Pigott 41. © That the tenant for 
4 life's continuing in poſſeſſion makes no ſort of difference.“ 


They obſerved, that all the cafes lay the whole ſtreſs of 
the reaſon of their determination, ſingly upon the length of 
time from the aFual/ SUFFERING the recovery; without ſhew- 
ing any kind of regard to the time of the ſubſequent conti- 
nuation of the life-eſtate, or to any other eircumſtances 
whatſoever. And, as thoſe caſes were in ejectment, the 
queſtion could not turn upon the length of time that the 
tenant in tail in remainder had been come into poſſeſſion : 
for after 20 years, he would have been barred from bring- 


ing an ejecchment. | 


Now the time in the preſent caſe is about 32 years - 
which is alone ſuifficierit to create this preſumption z eſpe- 
cially ſince the act of 14G. 2. c. 20.: by the gth ſetion 
whereof, it is enaCted, © That after 20 years from the TIME 
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be taken to be void for want of a tenant to the precipe, the 
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1760. or svyrErING, all common recoveries ſhall be "demed 


OE 4 , © good and valid to all intents and purpoſes; if {it appears 
Godp- cc upon the face of ſuch. recovery, that there was a tenant 
TITLE, ex *© to the wit; and if the perſons joining in ſuch recovery 
dimiſ. © had a ſufficient eſtate and power to ſuffer the ſame ; 151. 
Brrpces & © quith/anding the deed or deeds for making the tenant to A] 
al”, v. Duke «e ſuch writ ſhould be loſt or Nor APPRAR. D « 
of CHAN pos. 2 de 
If it ſnould be objected, © That in the preſent caſe Mr. v 
« George Rodney Bridges had noT a ſufficient eſtate and power 
cc. to ſuffer this recovery,” as being only remainder-man in | 
tail; the anſwer is, That 7 there avas a conditional al 
cc ſurrender of the tenant for life, then he had ſuch power: Cc 
c and as nothing appears to the contrary, but that there in 
« might be ſuch. a ſurrender, it muſt therefore be pre- E 
ec ſumed ; and this ſtatute only limits the time within which 
« the preſumption ought to ariſe.” 5 1 5 
Argument ex The plaintiff's counſel, (Mr. Gould, Mr. Huſſey, Serj. | 
parte quer. Davy, and Mr. Burland, ) who ſhewed cauſe againſt grant- ; 
5 ing a new trial, argued in ſupport of Mr. Juſtice Nees ki 
opinion; and aſſerted his direction to be right. 2 
; t 
They ſaid, there could be no preſumption, without ſome ler 
Facte to ground it upon. In Mr. Greenville's caſe, in 2 Strange th 
1129. there was 3 preſumption, ariſing from the ar- do 
ticles in Mr. Edwards the attorney's bill; the proof whereof, Inc 
the Court allowed to be entered into, and received ſatiſ- 20 
faction from. | | we 
ho | | . 
| And there is no caſe where a preſumption of a ſurrender bu 
has been raiſed, without poſſzfron accompanying and follow- of 
1 ing the recovery. In 1 Yentris 257. (upon which caſe, that | 
\ | in 2 Strange 1129. is ſaid to be founded,) there was a poſſe- 
| | n which had followed the recovery for a long time: and pre 
| that is the very reaſon there given for the Court's making the 1 
preſumption that they then made. That Reporter was a very = 
|. eminent man; and much more to be credited than Keble, or EN 
| | the author of 1 Mod. So that that caſe was not ſimilar to th⸗ 
| Go Greenville's caſe; or, at leaſt, not enough ſo to ſupport the the 
poſition which is ſaid to have been founded upon it. het 
As to 2 Lutw. 1549 —lt is nothing more than the report- OT: 
| er's own ſpeculations ; not any determination of the Court. Tat 
| inc 
And in the caſe of Lady Griffin v. Stanhope, Cro. Fac. 455. the life 
perſon who ſuffered the recovery was himſelf tenant in tail; 
and the poſſeſſion had gone along with the recovery. 0 ] 
3 | ra 


Y 
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The latter part of Sir J. Strange's report of 'Greenvill”s 


caſe is inconſſſlent with the former part of it. For it ſays, 
« That the Court declared, and deſired it might be taken 


« notice of, that they did vor require any evidence to fortify 


_ « the preſumption after ſuch a length of time:“ and yet it 
appears by the former part of the caſe, “ that they had 
« entered into ſuch evidence ; after it had been objected to as 
« improper, and the objection had been conſidered and over- 
« ruled” | ; | Ie ws BYE 


As to the ſtatute of 14 G. 2. c. 20. 5 5. It never meant to 
alter the law, ſo as to give power to a perſon to fuffer a re- 
covery, who had no power before ; (which a remainder-man' 
in tail had not :) it is expreſsly confined to ©« perſons having 
« a ſufficient eſtate and power to ſuffer the ſame.” 

The ſtatute of limitations 21 J. 1. c. 16. only takes place 
from the time of the titles accruing. WT. ; | 


And the rule, in all the caſes cited, and in all caſes of this 
kind, muſt, in reaſon and common ſenſe, neceſſarily be un- 
derſtood to relate to the length of time that has elapſed ſince 
the tenant in tail's coming into POSSESSION, and not to the 


length of time ſince the /1fering of the recovery. For where 


the tenant in tail has been a long time in poſſeſſion, and has 
done nothing to complete and confirm his former act; there, 
indeed, it is reaſonable to preſume that all was rightly tranſ- 
ated before; becauſe if he knew his former act to be defect- 
ie, and his title inſufficient, he would not have neglected 
to ſet it right as ſoom as it was in his power to do fo: 
but no ſuch preſumption can ariſe from the mere antiquity 
of the recovery, prior to the poſſeſſion of the tenant in tail. 


The outſtanding life-eſtate, even till 1759, is the ſtrongeſt 


_ preſumption to the contrary, wis. © that ſhe did not ſur- 


« render her eſtate.” 


: Beſides, it does not at all appear from the judge's report, 


that Mr. George Bridges, the tenant in tail in poſſeſſion of all 


the reſt of the eſtate, and of which he had power to ſuffer a 
recovery, ever meant or intended to ſuffer a recovery of THESE 
ſettled lands, of which he had no power to do ſo. He had 
OTHER lands in KEYNSHAM, upon which the recovery ope= 
rated : and there is no reaſon to imagine that he meant to 
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include 7heſe, or ever attempted to procure a ſurrender of the 


life-eſtate in them. 


Lord MansriELÞ—T was of counſel in that caſe of Mr. 
Greenville, reported in Sir Fobn Strange Reports: and I re- 
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| member very well, that the point of evidence was rung] 
1760 | tigated. Ahe attorney, who had been concerned 4710 


1 tranſaction of the common recovery, was one Mr. Edward- 
TITL.s, en of Brifol, ho had been then long dead. The entry in his 
' dimiſl. dill-bogk was made at the zime of the tranſaction ; and a re. 


Ba1yezs & cine had been given upon the bill which contained the ar- 
al v. Duke ticles for drawing and engraſing the ſurrender + io that there 
of CHANDES. was pofetive progf,, in that caſe, of an actual ſurrender. And 


there, the jointreſs had been dead a vaſt number of years; and 


the perſon who ſuffered the recovery, and his ſon after him, 
had both of them (during their reſpectiye lives) ſulfaient cp. 
 fortunity to have ſet it right, after they came into poſſeſſion, if 
they had known or ſuſpected it to have been defective; — 
was certainly a preſumption, © that it was. regular, and not 
et defective.” I am confident, that a/ that the Court did, 

F or intended to do, in that caſe, was only to take care that it 
| ſhould be underſtood, „that they did not mean to ſhake the 
& authority of any one caſe that had been founded upon pre- 
ec ſumption;” and, © that they would not require poſitive 
V progf of a ſurrender, in any caſe where there was /ufficient 


be preſumption of it.” This report is incorrect, conſidered 


0 as à foundation for a principle or rule of property; though 
it might be enough to ſerve the taker of ſuch a note, for a 
memorandum, to refreſh his own recollection. | 

lf that be fo, then conſider the preſent caſe, upon principles. 


There are t ſorts of preſumprions : one, a preſumption of 


law, not to be contradicted; the other, a ſpecies of evidence; 


hich, (latter) muſt have a ground to ſtand upon, ſomething 


from tvhence it is to ariſe. | 


It is now fully ſettled and eſtabliſhed, that a tenant in tail 
may, if he pleaſes, either turn his eſtate tail into a fee, or 
alienate it for his own benefit, by duly ſuffering a common 
recovery. 1 8 . 


* 


ev. ante 116 But he muſt haye *a sUFFICIENT fate and power, to qua- 


to 11. y him to ſuffer ſuch recovery. 


Hie muſt either be the tenant in tail in Poeffion ; or he muſt | 
have the concurrence of the freeholder who claims under the 


fame ſettlements. | 
+ v. ante 116. This principle is + adhered to, by the ſtatute of 14G.2. c. 20. 


| The tenant for life, whoſe conſent is neceſſary to the tenant 
in tail in remainder, to enable him to cut off the entail, is not 
the lefſee of the land under a beneficial leaſe; but the original 
tenant for life claiming under the a eme, and 
. ving 
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ceſſion) to the other's:remainder in tail. (i 5 426 1760. 


5 | : Gao: 

Where a perſon has power to ſuffer a recovery and thereby 8 * 
bar the eſtate tail, omnia preſumuntur ritè et ſolemmitèr acta, dimiſſ. 
until the contrary appears: and it is reaſonable that it ſhould BIDOoES& 
be ſo. . But if the contrary ſhall appear, there is an end of al', v. Duke 
the preſumption. This was the caſe of the Earl of Suffolt's 9fCrannos, 
recovery, upon a trial at bar in this Court in Hafer term 
1747 *. There, the contrary did appear: and the pre- * Keene, ex 
ſumption was thereby deſtroyed. There were blundering . _ 
deeds actually produced, which appeared clearly to be wrong; Ni. mouth, 
and it was manifeſt, upon the evidence diſcloſed, that there well, and 
was No good tenant to the præcipe. It was therefore impoſ- Lord Hervey, 
ſible for the Court, in thut caſe, to preſume, „ that there v- Earl of 
« war one.“ TE 2 Effmgham, 
3 20 May 1747» 
hut if a man has porver to ſuffer a recovery, that is a ſolid and 
reaſonable ground for preſuming, that all was done rightly 
« and regularly” unge ſomething to the contrary ſhall appear, 


So, where the freeholder is a fruſtee A tenant in tail 
himſelf, and under his power and direction. It is a reaſonable 
and juſt cauſe for preſuming, « that every thing was regular- 
ly tranſacted.” 1 


So, where the perſon or perſons intereſted to object againſt 
the validity of a recovery, have had opportunity to make objec- 
tions to it, but inſtead of doing ſo, have acquieſced under it, 

and not at all diſputed it's validity; this is a preſumption, 
« that all was right and regular,” foraſmuch as they never 
did object to it. : 


But there can be no preſumption of the nature of evidence, 
in any caſe, without ſomething from whence to make it; ſome 
grouud to found the preſumption upon. Whereas here is al- 
| folutely nothing from whence to preſume ; no ſort of ground to 
build any preſumption upon. The ſingle pretence to any the 
leaſt ground of preſumption in the preſent cafe, can be 
this, “ that no tenant in tail in remainder would ſuffer a 
« recovery, without firſt getting a ſurrender of the life-eſtate, 
© in order to make it valid and effectual.” Li 


But even that ground (ſlight as it is) will not hold in the caſe - 
now before us: for it does not at all appear, upon the 
of the judge, that Mr. George Bridges (who ſuffered the reco-= 
very in queſtion) had the leaſt intention whatſoever to include 
thoſe eART1ICULAR lands, in the recovery which he ſuffered, - 
and had a full pe in himſelf atone, to ſuffer, of all the reſt of 
the eſtate, whereof he was at that time tenant in tail in 2 % . 


13 ſeſſron. 
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0 am, and of OTHER lands in Keynſbam ſufficient to anſwer, 


the general deſcriptions uſed in the recovery, relating to ſuch 
part of the recovered eſtate as lay in Keynſbam. He muſt 
probably know, or have been informed by his counſel or 
agents, that he could have no ſuch power over the ſettled 
part, without obtaining a ſurrender of the life-eſtate. He 
might perhaps be ſatisfied, that he could not obtain a ſurrender 
of the life-eſtate in theſe ſettled lands: or, he might have at- 
tempted to obtain it, and failed in ſuch attempt. | 


Ix the mere ſingle fact of the remainder-man in tail ſuffer- 
ing a recovery, was alone ſufficient to ground a preſumption 


of a ſurrender of the life-eſtate, it would be in the power of 


every remainder-man in tail, to bar the eſtate tail, notwith- 
ſtanding that the tenant for life ſhould abſolutely refuſe to join 
with him in ſuffering a recovery. Therefore it is neceſſary 
that there ſhould be facts and circumſtances to ground a 


* 


preſumption of ſuch a ſurrender upon. 


Whereas, in the preſent caſe, it is ſo far from being _— 
ſonable to preſume, © that there was ſuch a ſurrender from 


e the jointreſs, in order to bar the eſtate tail in remainder, 


ac and give the power of diſpoſal to George in prejudice to 
« James Bridges; that there are, on the contrary, many 
reaſons to induce a ſuſpicion, * that there was not ſuch a 
te furrender.” She might have more regard for James, than 


for George: ſhe might have a friendſhip for James, and a 


diſlike to George ; ſhe might think it wrong or unkind to 
hurt the reverſioner ; or even whim and peeviſhneſs might 
prevent her from interfering : there is no defining the various 
reaſons ſhe might have, to hinder her from ſurrendering her 


fe- eſtate for ſuch a purpoſe. 


Mr. George Bridges being only tenant in tail in remainder, 
and the life-eſtate under the ſame ſettlement till ſubſiſting, 


at the time of his ſuffering the recovery; it is clear that he 


* 


had No POWER to alien or to bar: and there is nothing from. 
whence to preſume a ſurrender of the life-eſtate, to enable him 


to do ſo. 


Ir he had a power to bar or alien, then indeed no preſump- 
tion could have been o large, in order to prevent ſlips in 
legal forms and methods of "conveyance, and effectuate the 
intention of a perſon who had a legal right to do ſuch an 
act. © | | | 


The act of 14 G. 2. c. 20. means. to preſerve the ſame ne- 
gative to perſons claiming under the family-ſettlement, as 
they had before. _ 


And 


Michaelmas Term 1 Ge 3. 
And no argument can be drawn, in che preſent eaſe, from 


Jngth of time; becauſe the jointreſs died but in 17593 and 


the ejectniont was man brought. 
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Upon the whole, there is no colour for objecting to the dimiff. 


| judge s direction. 


Ba lots & 
al', v. Duke 


Mr. Juſt. Daxison and Mr. Juſt. WiL.MoT concurred : and of CHandos: 


Mr. Juſt. Wiinon added, That he had no notion of a 
preſumption, without ſome fas or circumſtances to found it 
upon. 'This would be ODA e en, from OG 
* not ſeen. | 


Length time ALONE is noting: the preſumption muſt 
1 from ſome facts or circumſtances ariſing within _ time. 


The Cour were all clear and Unanimous, That 
this rule ought to be diſcharged. 


At the ſitting of the Court, the next morning— 
Lon MANSFIELD mentioned this caſe again. 


He ſaid he had locked into his own notes of the caſo of 
Warren, on the demiſe of Webb, againſt Greenville, where the 
recovery was of 40 years ſtanding : and the Court did lay it 
down, in that caſe, “ That after a recovery of 40 years fland- 
« ing, they would, without any other circumſtances, preſume a 
« conditional ſurrender to have been made by the tenant for 
cc life;” and they relied upon 1 Ventr. 257. and Mr. Pigot?'s 
book, pa. 41. But his Lordſhip obſerved, that there are 
other circumſtances, in the caſe in Yentris ; and there is no- 
tbing in Pigott, to juſtify this general poſition. And he 
added, that in the caſe then at the bar, the Court did (as 


he had taken it down) admit as evidence the nay it in the at- 


on book, as has been mentioned. 


He ſaid, he was rather more ſtrongly of opinion than he 


was yeſterday, cc That in the preſent caſe, there is no ground 


« for a preſumption that there was any ſurrender by the te- 
c nant for life.” Here are two particular reaſons again/? 
making any ſuch preſumption. One 1s, that there does not 
appear to have been any intention in the remainder-man in tail, 
to ſuffer a recovery of theſe particular lands: the other is, 


that here was no poſſeſſion at all, under this recovery; but, 


on the contrary, the ejectment was brought, and the validi 
of the recovery put into litigation, immediately after the deat 
of the tenant tor yes 


If 


Gore — 4 his father live m 5 years afterwards ;- it might as well 


ex dimiſſ. be argued, © that len 


BID O8, 
& al', v. 
Dur of 


| Caanpos.. 


made, upon the ground 0 
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If the eldeſt ſon, who has a remainder in tail under a fa- 
mily-ſettlement, ſhould privately ſuffer a common 


3 


of time from the date of the reco. 


cc very ſhould induve a en that we. co; en. 
« dered his eſtate for life,” 


And bis Lordſhip deolared himſelf as clear, that if ere 


bad been a long poſſeſſion by the tenant in tail after the death 


of the tenant for life; Bough ſuch a poſſeſſion might be 

aſcribed: to the entail z the Lyon reſumption ought to have been 
guigſcence under it, and the 

l ariſing therefrom, «6 Fe the owns LABS that 


0p the vey was not defective.” 


Ku of property ought his Lordſhip ſaid) to 8 you 
—.— and not to be left upon looſe notes, whi 16 


ſerve to confound principles, than to confirm them. He there- 
fore propoſed to have a conference with all the judges upon 


this caſe: which propoſal did not ariſe, he ſaid, from any 


doubt about the matter; (for he was more confirmed i in his 
opinion, than he was yeſterday ;) but for the ſake of having 
ſo conſiderable a rule of i ſettled,” and of rendering it 
natorious and public. For which purpoſe, he (at firſt) or- 


dered it to ſtand over till next term: but afterwards, upon 


its being agreed by all the parties, that in Mr. Greenwille's 
Caſe, there was a great number of years during which the 
tenant in tail had been in paſeſian after the death of the te- 
nant for life: and upon the now deſendant's counſel can- 
didly declaring, ©& that they themſelves were Fully ſatisfied 
* with the preſent opinion of the Court” he retracted his 


| propoſal, and ſaid he would not trouble the judges with it, 


ſince the counſel were io candid as to acquieſce OE in 


the opinion that the Court had already intimated. 


His Lordſhip further added, That he would have it under - 


| ſtood, that POSSESSION, of the tenant. in tail, after the death of 


the tenant for life, does leave a ground of preſumption ( that 
& there was a ſurrender.” But in the preſent caſe, here is 


No poſſefjion after the death of the tenant for life: the N 


ment Was . n 


nee let the- RULE of yeſterday ſtand, 


| SI 1 Ges 3. 107 


— 
| Palmes Robinſon, Eſq. cat A Anne Bland, Spin- Sunday, v8. 
fer, Adminiſtratrix de bonis non of Bir 1 5 76%%„ . 
Bland, ran deceaſed. 


HIS was a 8 reſerved at at i H (1 Black. Rep 
T before Ld. Mansfield, 22d 12 2 | miner * . a? 


* 


Gamin 

The action was an action upon the caſe upon ſeveral pro- won — 
miſes; and the declaration contained 3 counts. The i1ſt notrecoverable 
count was upon a bull of exchange, drawn at-Paris, by the f * 
inteſtate Sir Jahn Bland, on the 31ſt of Augiſt 1755, and arp 
2 that ſame date, on himſelf in ENGLAND; for the may. 
ſum N ande pays yable to the order of the plaintiff, 
xx DAYS after ſight, value received and accepted by the ſaid 
Sir John Bland. The zd count was for 700 J. monies /ent 
and advanced by the ſaid plaintiff to the ſaid Sir John Bland, 
at his requeſt, The 3d count was for 700 , monies had and 
received by the ſaid Sir John Bland, to and for the uſe of the 


plaintiff. And the plaintiff's damage i is laid at 800 J. 


The defendant pleaded the general ifſie, & That Sir John 
* Bland did not undertake and promiſe, Sc. and ſue 


was joined thereon. 


The verdict was found for the bhaintiä and 672.1. given 
for eee ſubje& to the following cafe ſtated for the 
opinion of the Court, on the following facts proved and ad- 


mitted, viz. | 


That che dill of exchange was given at Pins for 300 J. 
there LENT by the plaintiff to Sir John Bland, at the TIME | 
and PLACE of PLAY 3 and for 372 L more Los at the ſame 
time amd place, by Sir * Bland, to the 3 at PLAY. 


That the play was very fair : and there is not any impu- 
tation whatſoever on the plaintiff's behaviour. 


= That there were ſeveral genflemen and perſons of faſhion | 
then and thens: at play, beſides: the Plaintiff and Sir John 


That 6 Beads) money LOST: AT PLAY, . aurüE- 
MEN; be RECOVERED, as. a: debb of honour, before the man- 
alt of 22 rance, who can caforce obedienge to their ſentences 
by Aut army though ſuch mals is vor recovenghle in 
the ORDINARY _ of juſtice, _— 
at 
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That money LENT to play with, or at the time and place of 


may be recovered there, as 4 DEBT, in the ORDINARY 


courſe of juſtice there being No poſitive law againſt it. 


That Sir John | Bland was, and the plaintiff is a 


gentleman. 


The queſtion was Whether, under theſe circumflances, the 
plaintiff is intitled to recover Axx thing, and WHAT, againſt 
the defendant ? | | „„ 


Tt was firſt argued, on Tueſday 17th June laſt, by Mr. Serj. 
Hewitt for the plaintiff, and Mr. Blackflone for th 
ant: and again, yeſterday and to-day, by Mr. Wedderburn 


for the plaintiff, and Mr. Coxe for the defendant. | 


Upon the concluſion of this ſecond argument, 
Lord MaxsriEL p faid, that in the preſent caſe, the facts 


ſtated ſcarce leave room for any queſtion ;z becauſe the law 


of France and of England is the ſame. 


The firſt queſtion is, Whether the plaintiff is intitled 
to recover upon this BILL OF EXCHANGE, by force of the 


urriting. 


The ſecond queſtion is, Whether he is intitled to recover 


upon the original conſideration and CONTRACT, by the juſ- 


xft Queſtion. 


tice and equity of his caſe, excliſive of any aſſiſtance from the 
bill of exchange, and taking that to be a void ſecurity. 


As to the 1ſt queſtion, the defendant has objected, © That 
tc the conſideration of the bill of exchange is, wholly money 
« won, and lent at play. Therefore, by force of the WRIT- 
« ING, the plaintiff can not by the law of England recover; 


te ſuch ſecurity being utterly void.” And, no doubt, the 


law of England is ſo. 


There are three reaſons why the plaintiff cannot recover 


here, upon this bill of exchange. 


1ſt, The parties had a vie to the laws of England. The 


law. of the place can never be the rule, where the tranſaction 
is entered into with an expreſ view to the law of another 


country, as the rule by which it is to be governed. Huber: 


. Prelefiones, lib. 1. tit. 3. pa. 34. is clear and diſtindt: <<. Ve- 


cc runtamen, c. locus in quo contractus, fc. potius comſederand, 
« Hs. ſe obligavit.” Voet ſpeaks to the ſame effect, 


No]. 


* 


e defend- 
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Now here, the payment is to be in England : it is an 
Engliſh ſecurity, and fo intended by the parties. | 
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If Reaſon—Mr. Coxe has argued very rightly, < That Sir v. * 


ahn Bland could never be called upon abroad for pay- 
«c Mn of this bill, till there had been a wilful default of 

« payment in England. ” The bill was drawn by Sir John 
Bland on himſelf, in England, payable ten days cher 12 


In every diſpoſition or comma where the ſubject matter 
relates locally to England, the law of England muſt govern, 
and muſt have been intended to govern. Thus, a convey- 


ance or will of land, a mortgage, a contract concerning. loca, 


muſt be all ſued upon in England ; and the local nature of the 
thing requires them to be carried into execution according 
to the law here. | 


ad Reafon—The * don't leave room for 2 queſtion. 


For the law of both countries is the ſame. The confideration 


of the bill of exchange might, in an action upon it, be 


gone into there, as well as here. And as to the money wor 
at play, it could not be recovered in any court of juſtice 
there, notwithſtanding the bill of exchange. 


This writing is, as a ſecurity, void, (being void for a gam 


ing debt,) both in France and in England. We may there- 
fore lay the bill of exchange out of the caſe: it is very clear, 
the plaintiff can not recover upon that count. 


Second queſtion. Then as to the other counts, for money 
had and received to the plaintiff's uſe, and for money lent 
and advanced to him.—Confider it diſtinctly, as to each 
pony z the money WON, and the money LENT. 


iſt, As to the money 2won.—By the rule of the i of 
England, no action can be maintained for it. 


To this it has been objeted, « That the contract was 


« made in FRANCE. Therefore, ex comitate, the law of 


France muſt prevail, and be the rule of determination.” 


I admit, that there are many caſes where the law of the 
place of the tranſaction ſhall be the rule: and the law of 
England is as liberal in this reſpect, as other laws are. This 
is a large field, and not neceflary now to be gone into. 


It has been laid down, at the 1 c That a marriage bn 2 
« foreign country muſt be governed by the law of that 


* country where the — was had ;” which, in general, 
| is 


#8 


2d Queſtion, 
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1760. is wue. But the marriages in ScoTLanD, of perſons going 


' ; from hence for that purpoſe, were inſtanced by way of ex- 
 Roninson Ample. They may come under a very different « tion; 


v. Buaxy. according to the opinion of Huberus, pa. 33. and other 
din. a 8 15 5 | 

No ſuch caſe has yet been litigated in England, except one. 

of a marriage at Often ; which came before Land Hardwick, , 

who ordered it to be tried in the Ecclefiaſtical Court: but 
the young man came of age, and the parties were married 
over again; and fo the matter was never brought to a trial, 


The point that the plaintiff muſt reſt upon, in the preſent 
caſe, is this“ The money was wor: in France; therefore it 
«© ought to be governed by the la. of France; and it is re- 
& coverable there before the marſhals of France, who can 
cc enforce obedience to their ſentence.” V 


The Parliament of Paris would pay no regard to rbeir 
judgment, nor carry it into execution. The marſhals of 
France proceed PERSONALLY againſt gentlemen, as to points 
of honour, with a view to prevent duelling. 5 


They could not have taken cognizance of the preſent 
matter. It was not within their juriſdiction. It was no 
breach of honour in France : for the money was payable in 
England; and Sir John Bland could not be ſaid to have for- 


Feited his honour, till the ten days were out, and rili the mo- 


ney had been demanded in England, and payment refuſed 
there. Sir John Bland was actually dead in a very ſhort 
time after he gave the note. The marſhals of France can 
only proceed perſonally againſt the gentleman who loſes the 
_ but have no power over his e/fate or repreſentatives, 
after his death. K 1 | 


5 Therefore, as to the money won, the contract is to be 


cConſidered as void by the law of France, as well as by the 


law of England: which makes it unneceſſary to conſider 
4 how far the law of France ought to be regarded. 


Next, as to the money LENT—The ſenſe of the legiſlature 
* v. Huſſey v. ſeems to me to be agreeable to the caſes that habe been 
1 wh © cited. | 55 N „5 
ew 350. IE N yi 
Mod. 175. 1 Salk. 344. 1 Ld. Raym. $7, Bowyer v. Bampton, 2 $ 1155. 
jean wig Walmſley, 2 Strange 1249. and Slater v. Emmerſon, before Eyre Ld. Ch. 
J. « B. at the ſittings at Guildhall, after M. Term I G. 2. 


The ad of 16 C. 2. c. 7. 53. does not meddle with mo- 


ney LENT at play. But, as to money (exceeding 100 J. 
, and not paid down at the time of loſing it, it fa 


AQ @ wwe oa oo oo a. a 


WIS FAS 


* 


Michaelmas Term 1 Geo. 3. 


« but the CONTRACT and CONTRACTS for the ſame and for 
« every part thereof, and all ſecurities ſhall be utterly void, 
« c. The words “ contract and contrats for the ſame” 
are not in 9 Anne, and I dare ſay were deſgnedly left out: 
it only ſays, “ That all notes, bills, bonds, judgments, mort- 
« gages, or other ſecurities,” Sc. for money wON or LENT 
« az play, ſhall be utterly void, Sc.“ h 


u That the loſer ſhall. not be compellable to make it good; 
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Here the money 8 lent, without any imputation | 


 whatioevet. Sir John Bland, the borrower of it, being in a 


foreign country, might very naturally have been diſtreſſed, . 


under his then ſituation among foreigners, for want of 
having ready money, or knowing how to procure-it : and- it 


might be even a kind and generous and. commendable act, 


to lend it to him at that time, to extricate him from his 


difficulties, as he was then circumſtanced. The jury have 
left it quite open to the Court to determine, © whether any 
& thing, and WHAT, is recoverable.” As to the money 
won, we think it can not be recovered : as to the money 


LENT, the plaintiff is inzitled to it, both by the law of Znge 


land and by the law of France. 


INTEREST will be payable * upon this bill, after the ex- 
piration of the ten days. The queſtion will be, * How FAR 


V. poſt, 
4085. 


* the intereſt ought to be carried down.” It is generally 


ſaid, “ to the day of the writ brought: 1. e. of commencing 
the action. But I do not ſee why it ſhould not be carried 
Further : it is equally reaſonable, it is the right of the party, 
to have it to the /aft act of the Court aſcertaining the ſum due. 


| T have Jong wiſhed for an opportunity to have 'this point 
conſidered by the Court; becauſe I would not take upon 


the practice, 
But, as to this laſt point, we will think of it for a day or two, 


Mr. Juſt. DExIsoN gave no opinion now, on this laſt point. 
As to the reſt, he ſaid, it is a plain, clear, ſhort caſe : it 
is determinable by the rules of the common law, and ng 
other law, | * „ 
Ihe money is made payable in England. As it is a reign 
bill of exchange, it muſt of courſe be dated abroad: but it is 
to be paid here at home. And the plaintiff has appealed to 
the laws of England, by bringing his action here; and 
ought to be determined by them. | | „ 

But, by the laws of England, the sEcurITY is void: 
which might have been pleaded, as well as it might be given 

a. 6 | in 


myſelf, at nj prius, to change what has commonly been 
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in evidence: and the defendant needed not, in his plea,. to 
have ſaid WHERE it was won at play. And being a tranſi. 


tory action, it muſt then have been tried where the action 


was brought : and ſo it muſt have been, if the plea had been 
local. Indeed, in many caſes that might be put, the determi- 


nation muſt have been according to the laws of the place 


where the fa# aroſe. But the preſent caſe is not ſo ; here, 
the ſecurity is void by the laws of the country where he 


brings his action upon it. And this ſecurity. is one entire 


ſecurity both for the money awon at play, and the money lent 


at play. 


There is a diſtinction between the contra, and the SECU-« 


 kiTY. If part of the conTRACT ariſes upon a good conſi- 
deration, and part of it upon a bad one; it is diviſible. But 


it is otherwiſe as to the SECURITY: that being entire, is 


bad for the evhole. 


Therefore the plaintiff ought to be barred of this action 
this bill of exchange, as being a void ſecurity by the laws of i" 
country where he brings his action. But ſtill the conTRact 


remains : and he has a right to maintain his action for ſ% 


much of his demand as is legal; which is the money LENT. 


As to the time of carrying down the intereſt, it may be 
proper to conſider of it a little while. WE 


Mr. Juſt: Wir.uor—Here are two ſums demanded, which 


are blended together in one bill of exchange; but are divi- 


fible in their nature. 


Ass to the money LENT— The caſes: that have been cited 


are in point * that it is recoverable,” But if there were 
none, yet I ſhould be clear that the plaintiff may maintain 


an action for hat. | 
As to contracts being good, and the ſecurity void The con- 


tract may certainly be good ; though the ſecurity be void : and I 


think that this contract is good ; though the ſecurity is void, 
by the ſtatute of 9 Ann. This is not ſtated to be money tent 
to play with, or for the purpoſe of play; but © lent at the time 
cc and place of play” only: nothing appears upon this caſe, 


to induce any ſuſpicion. that it was lent for any bad purpoſe. 


The ſtatutes meant to prevent exceſſive gaming, and to va- 
cate all /ecurities whatſoever for money won at play: and 
the genuine, true, and found "conſtruction of 9 Ann. is to 
underſtand it as intended to prevent any ſecurities being taken 
for money ⁊von at play, or lent t play with, when the bot- 
rower had loſt all his ready caſh 3 but net to make the con- 
tract itſelf void, where the money is fairly and bond Ide lent, 


though at the. time and place of play. 
4 : 
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As to the inTEREs8T that ſhall be given to the plaintiff upon N 
the /um lent, in the aſſeſſment of the damages This is an 2, 
action that ſounds in damages : and the true meaſure undoubt- Roni xso 
edly is the damage which the plaintiF ſuſtains by the non-per- v. BLAN p. 
formance of the contract; and that damage is the whole in - 
tereſt due upon the {um lent, viz. from the time of its being 
payable, up to the time of ſgning the judgment. Nay, even 
then, he may ſuffer ; he may {ill be kept out of his money, 
by writ of error, for a ſtill further time. According to my 


memory, Lord Goky's expoſition of the * ſtatute is, that V. 2 Inft, 

the © cofts of the WRIT” Jhall extend to all the legal coſts of 735- on Stat- 

the ſuit. _ "% 4 7 oue. 6 Edy. 
e 1. accord”, 


The preſent caſe, notwithſtanding che queſtions chat have 
been agitated in arguing it, comes out to be no caſe at all z 
no point at all; no law at all. | | 


Indeed, © Whether an action can be ſupported in Eng- 
& land, on a contract whieh is void by the law of England, 
« but valid hy the law of the country where the matter was 
« tranſaQted,” is a great queſtion : (though I ſhould have 
no great doubt about hat.) But Zhat caſe does not exiſt 
here: for it is nat here ſtated, „ that ſuch a debt as this, 
« for money wer at play in France, it recoverable in the ordi- 
« nary courts of juſtice there ;” hut quite the contrary. 80 
that the laws of France and of England are the SAME as to 
the money WON 2 the contract is void as to 7hat, by the laws 
of bath countries. 


And as to this wild, illegal, fantaſtical court of joxouR, 
the court of the marſhals of France, acting only in perſonam, 
contrary. to the univerſal and general laws even of the coun- 
try where the tranſaction happened, and contrary to the ge- 
nius and ſpirit of our own law too; it would be abſurd to 
ſuppoſe, that the bare poſſible accidental chance of a reco- 
very in that court ſhould be a foundatian for maintaining an 
action here, upon a matter prohibited by the laws of 6 


Beſides, Sir John Bland himſelf, as it ſeems, was not, and 
the preſent defendant, the perſon now before this court, could 
never have been the object of the juriſdiction of that court. 
The remedy there, in its utmoſt extent, was anly in penſo- 
nam, and this defendant is an adminiſtratriæx, only. | 


A ſtrong. reaſon for the plaintiff's, recovering in this ation 
e money LENT, is, that the bill of exchange is payable in 
England, and therefore it ſhall be. determined accarding to 
the /aws of England, 1 it is payable. As in the caſe — | 
W {=} I 4 2 | 


to84 
1760. 
— — 
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Sir John Champant v. Ld. Ranelagh, Mich. 1700, in Chana 


cery, (reported in Precedents in Chancery 128.) A bond wag 


made in England, and ſent over to Ireland, and the money to 


be paid there; but it was not mentioned tuhat intereſt ſhould 
be paid: my Lord Keeper was of opinion, * that it ſhould 
« carry Iriſb intereſt,” Therefore, as this money was pay- 
able in ENGLAND, the law of England muſt be the rule of 
recovering it. . 5 = 

I give no opinion as to the other point: yet I can not help 
thinking, that where a perſon appeal; to the law of England, 
he muſt take his remedy according to the law of England, 
to which he has appealed. 55 | | 


There is no difference, in this caſe, between the fatut 


law, and the common law of England : a contract can not be 


maintained upon the one, that is void by the other. 


The law of the place where the thing happens does not al- 
aways prevail. In 2 countries, a contract may be main- 
or the price of her proſtitution; and 

one may ſuppoſe an action to be brought here, upon ſuch a 
contract which aroſe in ſuch a country: but that would never 
be allowed in hir country. Therefore the lex /oci can not in 


all cafes govern and direct. | k 


The ſentences of foreign courts have always ſome degree of 
regard paid to them, by the courts of juſtice here: and it is 
very right that an attention ſhould be paid to them, as far as 
they ought to have weight in the caſe depending. 


But if a man originally appeals to the law of England for 


tedreſs, he muſt take his redreſs according to that law ts 
which he has appealed for ſuch redreſs. Therefore, if this 
rule of determination was different, by the law of France, 
from our rule here, yet I ſhould incline, that the law of 


England, where the action was brought, ſhould prevail againſt 


the law of France, if they did really claſh with each other ; 


| becauſe the party ſeeking redreſs has choſen to apply here. 


But I give no opinion at all, on this point. 

As to the money LEnT— There can be no doubt; becauſe 
there is no law either in England or France, that hinders the 
plaintiff from maintaining his action for it. | 

As to the carrying down the INTEREST to a fixed time, 
Tux Cour took time to conſider that Angle point. 


Michaelmas Term 1 Geo: 2JöÜ—Ü _ 


And on Saturday the 22d of November, 7 
Lord MaxsF1ELD delivered the ien of the Court, 2 oo. 
upon that point, to the following effect. |  Roninon | 


| 15 | V. BLAND. 
We have given our opinion already upon all the parts of this | 
caſe, except the ſingle point of CARRYING DOWN THE INTE= 

REST : which opinion was, © That the plaintiff could only 

« recover 300 J. the principal ſum really and bond fide LENT 

« by the plaintiff to Sir John Bland at Paris.” _ 5 


The remaining queſtions are “ Whether it ſhould carry « 
« intergſt; and, * fo WHAT TIME ſuch intereſt ought to be 
« computed and allowed,” | | 


As to the former of theſe two queſtions, the caſe ſtated 
is, © That the bill of exchange was given at Paris, for 300 I. 
« there LENT by the egy to Sir 7h Bland ; for which, 
« he gave the plaintiff a ſecurity, void, in point of law, as 
« a ſecurity.” But the GING the bill of exchange, upon ſuch 
conſideration, is ſtated in the caſe, as a fact admitted, and 
ſhews that, upon the loan, the intention and agreement of the 

arties was, © that the money ſhould carry intereſt, if not re- 
© paid within the limited time. EO | 3b 


The coNTRACT remains good, though he gave a void SECUs 
xITY to perform it. So that it is a LIQUIDaTED ſum which 
carries intereſt from the time at which it was agreed to be 
paid. | | 


But the queſtion is, Whether it is to sror at the com- 
« mencement of the action; or to be carried on to the time 
« of liguidating the debt by the verdict or by the judg- 


te ment. 


This difference is very ſmall, in the preſent caſe, and 
ſcarce worth litigating between theſe parties. But I am 
glad of the opportunity which this caſe offers, of di/cu/Jing 
the queſtion, and ſettling the point, to be a rule for all caſes of 
the ſame nature that may hereafter ariſe. | 


The general practice of aſſociates, in taking damages in 
theſe caſes, is (I am informed), to ſtop at the commencement 
of the action, and to allow the intereſt no further down. 
But this practice, however general, is dor founded in laau, 
but in make and miſapprehenſion. And this will appear very 
plain, whether it be conſidered upon the foot of natural jw 


| lice, or law, i 


Dd3 Firſt, 


1036 Michaelmas Term 1 Geo. 4, 
3560; | Firſt, in point of 5usrieh<Nething can be there agree. 
2 able to Jar, than that the intereſt ſhould be carried down 
| quite to the actual payment of the money. But as that cannot 
v. Bran. be, it ſhould be carried on as far as to the time when the 
. V. poſt Bo- demand is * completely liquidated. | 2 
dily v. Bel- 5 = ESI | 
ares. oh — 4 Although this be nominally an action for damages, and da, 
8. P. pa. 1096 mages be nominally recovered in it; yet it is really and effec- 
& 1098. tually brought for a Hpeciſic performance of the contract. Fox 
where money is made payable by an agreement between par- 
ties, and a time giver for the payment of it, this is a contract 
to pay the money at the given time; and to Fay inter: for it 
from the given day, in caſe of failure of payment at that day, 
90 that the aCtion is, in effect, — to obtain a ſpecific 
performance of this contract. For pecuniary damages upon a 
contract for paythent of money, are, from the nature of the 
thing, 4 ſpecific performance; and the relief is defective, ſo 
far as all the money is not paid, 1 


Then, to conſider it upon the common and fatute Law, 


There is no flatute, nor any principle of the common law, 
againſt it. We have looked into all the flatutes that can be 

ſuppoſed to concern this practice: and there is no fatute that 
has any reference to the matter. 


The damages given by Haruter, are where the action is 
againſt ſuch as come in under wrong-doers only; or where a 


Specific thing is to be recovered. 


It is agreeable to the principles of the comman law, that 
Wherever a duty has incurred, pending the writ, for which 
no ſati faction can be had by a new ſuit, ſuch duty ſhall be 
INCLUDED in the judgment to be given upon the action al: 
ready depending. . . 


+ see New Of this, there are many inſtances. In a writ of + account, 


Abridgment the firſt judgment is, * quod computet? and on ſuch account, 
of the Law, all articles of account, A0 h incurred fince the writ, ſhall 
8 *5* hd included, and the whole brought gotut: to the time when 
and glegr,) the auditors make an end of their account. So in the an- 
cient writ of annuity, intermediate ſums grown due pending 

the action, ſhall be included in the judgment; becauſe a new 


action can not be brought for them, 


: On the ſtatute of Ghucefter 6 Ed. 1. (whereby any 


are given in real actions, on a writ of entry to recover the 
ſpecific lands ;) that ſtatute gives damages generally, without 
faying till what time 8 yet the conſtruction upon it has been, 


6 That 


* 
. 
0 5 b 
r ate. en 8 E FF — Nd... CGE... 


Michaelmas Term 1 Geo. 3. 


That they ſhall compute all the damages that have ariſen, 
8 pendente brei. | | | | 


When a new action may be brought, and a ſatigfaction ob. 


ſince the commencement of the depending ſuit; that duty or 
demand ſhall nt be included in the judgment upon the for- 
mer action. As in covenant for non-payment of rent, or of 
an annuity payable at different times, you may bring a new. 
action zoties quoties, as often as. the refveftive ſums become 


due and payable. So in zreſpa/s, and in tert; new actions 


RoBinson 
ati ' 00> v. BLaxD. ' 
zained thereupon, for any duties or demands which have ariſen v. 2 Inſt. 


2 


* 


may be brought, as often as new injuries and wrongs are 


repeated: and therefore damages ſhall be aſſeſſed only up to 
the time of the wrong complained of, e 


But where a man brings an action of aſſumgſit, for princi- 

pal and intereſt, upon a contract obliging the defendant to 

pay ſuch principal money with intereft tram ſuch a time; he 

complains of the non-payment of both : the interęſt is an ac- 

c cefſary ta the principal; and he can not bring a new action 
for any intereſt grown due between the commencement of 
his action, and the judgment in it. 1 


Here, the plaintiff can not bring a new action for the in- 
fereft : for he has already had a fatisfaQtion upon the defend- 
ant's PROMISE, | PI 


1 


The Court of Chancery has, in caſes of this kind, often 2 


concurrent juriſdiction with the Courts of Common Law, on 


account of aſſets; {not an extraordinary, but an ordinary, 


juriſdiftion, by reaſon of the fund,) And it ſeems abſurd, 


that two courts of juſtice who have concurrent juriſdiction, 
ſhould go by different rules : they ought to act uniformly, as 
. far as may bs: 'The Court of Chancery follows the Eccle- 
ſiaſtical Court, in caſes where they have concurrent juriſdie- 
tion. Now in Chancery, intereſt is computed even up to the 
day when it is conjectured or agreed that the maſter's report 
will be confirmed, (though a future day,) which they fix ac- 
cording to probable conjecture. I don't know of any court, 


in any country, (and I have looked into the matter,) which 


don't carry intereſt down to the time of the 14% aff by which 
the ſum is liquidated. Os | | 


Why then may not juries compute intereſt to the ime of 
the verdict, or even till the end of 4 days within the next term; 
(before which time the plaintiff cannot ſign his judgment?) 


I think I can ſee how this miſtake has happened : I dare 
ſay that aſſociates have not diſtinguiſhed between this ſpecies 
of action, (it þeing called an action of TRESPASS on the caſe,) 
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t See the dic. 


tween theſe, 
in the caſe of 
Haward v. 
Bankes in this 
term, poſt, pa. 


Michael mas Term 1 Geo. 3. 


and t common actions of trefpaſt ; (fuch as actions for afults, 
batteries, falſe impriſonments, Oc.) . OS 


Carrying down the intereſt does a plaintiff complete juftice. 
It is agreeable to the principles of the common law, and in- 
terferes with no ſtatute. It takes from defendants the tempt- 
ation to make uſe of all the unjuſt dilatories of chicane, 
For, if intereſt is to ſtop at the commencement of the ſuit ; 
where the ſum is large, the defendant may gain by protractin 
the cauſe in the moſt expenſive and vexatious manner an 
the more the plaintiff is 1njured, the leſs he will be relieved. 


Flere, the jury having left the matter quite open to us, we 
can bring the intereit down to the time of tte liquidation 
and aſcertainment of the ſum really due from the defendant 
to the plaintiff; which is the time of giving the judgment. 
And the ſum, (a trifle indeed in this caſe,) for which the 
judgment is to be entered, will then be about 375 J. (a little 
more or leſs.) Therefore let judgment be entered for that ſum. 


' RvuLE—That “ the pgſſea be forthwith delivered to the 
6 plaintiff's attorney; and that the plaintiff ſhall be at 
& liberty to enter up judgment on the verdict obtained 
& in this cauſe: but it is further ordered, that ſuch 
& judgment ſhall only ſtand ſecurity to the plaintiff for 
« the ſum of 375 J. parcel of the ſum of 672 J. (the 
«© damages aſſeſſed by the jury ;) and the plaintiff's coſts 
te to be taxed by Mr. Owen.” 2 5 | 


| GrY 


This being GRAND-JURY Gay, it was intended by the 


zoth Novem- . ſheriff, and preſſed by the two knights of the ſhire for Mid- 


alleſex, that all the principal gentlemen of the county (not 
fewer than four/core in number) ſhould be favorn of this grand 
jury, in order to their being included in an addreſs to his 

Iajeſty, from and in the name of the grand jury of Midale- 
ſex, upon his acceſſion to the crown. But, upon the ſhe- 
riff's mention of this to me, it ſeemed to me to. be irregular 
and improper to ſwear more than 23. Becauſe if a number 
amounting to u full juries or more ſhould be ſworn, it 
might happen that a complete jury of twelve might find a bill 
| to be a 7- one, though other twelve, or even many more 
than twelve of the very fame jury, might reject it as an un- 
true one ; which would be inconvenient as well as contra- 
dictory, and even ſomewhat abſurd and ridiculous. £7 


Lord MansFiELD, upon being apprized of this, ſaid, it 
would be monſtrous to ſwear fourſcore ; and that the officer 
could not properly ſwear more than three-and-twenty. | 


_— 
al 


Michaelmas Term 1 Geo. 3. 1089 
5 Re I ate 


＋ꝙ—ũj.i3e.22 ; 


Goodtitle, ex dimif, Paul, Eſq, ven, Paul, Fridy, a 
Spinſter, TS 17560. 
| 740 (1 Black. Rep, 


| v the trial of an ejectment before Lord Mansfield at 3 E 
& Hertford aſſizes, a caſe was reſerved for the opinion of nue ky 2 
the Court, and the ſingle queſtion was, „Whether certain deviſed by * 
* woodlands 7 by the wu of the late Dr. Paul, to his will, comprize 
efc 


« widow z or deſcended to his ſon and heir, as undeviſed.” woods and 


timber ex- 
The ejectment was brought by the ſon for the recovery of LE hn 
them; by the deſcription of “ twenty acres of  wwoglpnd in words of addi. 
the pariſh of Bovington in the county of Hertford? - — delcripe 
The ſubſtance of the caſe ſtated was, that Dr. Paul, being 
ſeiſed of divers freehold and copyhold eſtates, and (amongſt 
others) of the premiſes in queſtion, made his will, dated 4th 
October 1752, in manner following: As to my worldly e/tate, 
I diſpoſe of it in manner following—Then he leaves for- 
tunes to his two daughters; and 20 J. to his ſon George, (the 
leſſor of the plaintiff, who was his only fon and heir, ) for 
mourning. He then gives all his ſtocks, ſecurities, c. We. 
to his wife. Then the will proceeds thus“ Whereas I am 
« intitled to a leaſehold. eſtate, being a houſe and yard in 
« Ave-Mary Lane, I give the ſame to my dear wife. I 
te have purchaſed a barn and field, in reverſion expectant on 
* the death of Lady Villiamt, of Mr. Ralph Day : I give 
and deviſe the ſame to my dear wife, ſubject to her ſole 
« diſpoſal. I give, deviſe, and bequeath my two farms 
«© purchaſed of the truſtees of his late Grace of Chandos, in 
ce the pariſh of Little Stanmore, one in the occupation of 
Henry Grub, the other in the occupation (lately) of Mr. 
« Fully, to my dear wife ; ſubject to her diſpoſal by will, 
& or by deed or ſale. I give, deviſe, and bequeath all my 
« eſtate in Fleet Street, conſiſting of houſes in Fohnſor''s 
« Court, Boar's Head Court, the Bolt and Tun Inn, and Bolt 
« and Tun Paſſage, to my dear wife; with all the right and 
* property of enjoying them; and alſo my eſtate in Saint 
« Mary Axe, in the occupation of Mr. Jacob Caſtre, in as 
“6 full and ample a manner as I enjoy the ſame. I give, de- 
“ viſe, and bequeath my freehold and copyhold eſtate in the 
« pariſh of Al{enham, in the tenure of Fohn Wrench, and 
« my freehold houſe and orchard in the back lane of Buſbey, 
« to my dear wiſe; ſubject to her ſole diſpoſal, by will, 
« deed, or ſale; as alſo my copyhold lands in Shedlingron in 
% Bedfordſhire, I give, deviſe, and bequeath my dwelling- 
* houſe, and the lands therewith held, in Buſbey, and the 
farm in the tenure of Ja Stains ; together _ = 
8 | = 6. HlaCks 
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ce blackſmith's ſhop in the tenure of James Wilking, and the 
ce little houſe adjoining, to my dear wife, in as full and 
« ample manner as I enjoy the ſame, and ſubject to her diſ- 


« poſal as effectually as I have power to give. I alfo give 
« my dear wife my eſtate. at Chain Gate in Southwarke, - 
6c y_ from my daughter Valentina Snow. I give and de- 
3 


to my dear 1 my FARM at Bovington in the TEXUrE 
ubject to her diſpoſal in as ſull and ab- 


4 folute a manner as I could diſpoſe of the ſame if living, 


« Laſtly, I make my dear wife, Suſannah Paul, my ſole exe. 


« cutrixz and give, deviſe, and grant to her and her heirs, 


« all my eſtate real and perſonal, freehold and copyhold, 


d mentioned in this my will: and I give her full power to 


« ſell, give, or grant the ſame in fee-ſimple, in as ampte a 


«* manner as I could do if living. I wrote this with my 


te own hands; being in good health.“ 


' That in the year 1718, Jonathan Hammond, as heir to his 


father, was admitted to the farm at Bovington in the above 


will mentioned; for which, one quit-rent was reſerved, and 


ene heriot : and his admiſſion is as follows, via. Ad curiam 
« Baron' Henthaw Halſey arm* domini manerij præd', ibi- 
* dem tent” diebus Martis et Mercurij, viz. decimo et un- 


g decimo diebus Junij anno regni domini noſtri Georgi - 


6 D. G. M. Br. Fr. et Hiberniæ Regis F. D. &c. quarto, 
% annoq; Domini 1718, coram Carolo Pultney armigero 
« tunc ſeneſchallo ibidem. Ad hanc cur' præſentatum eſt 
« per homagium, quod Jonathan Hammond alias Cooper, 
& ſenior, de Great Marlow in Com' Bucks, generoſus, unus 


te cuſtomar” tenent' hujus manerij, qui de domino maner* 


« pred' tenuit ſibi et hæredibus ſuis, per copiam rotulorum 


„ hujus curiæ, unum meſſuagium five tenementum et „ir- 


* mam tent, per copiam rotulorum, in parochia de Boven- 


& don, vocat' Great Shantecks, per annualem reddit' 3/. 65. 
6 2 d. ; obiit inde ſeiſitus. Ratione inde accidit domino pro 
« heriotto, unus equus, valoris 6/. 5 4. Et quod Jonathan 
« Hammond alias Cooper, de Great Marlow præd' gene- 
« roſus, eſt ejus filius et heres, et plenæ ætatis: qui quidem 
« Jonathan Hammond alias Cooper, preſens hic in curia, 


4c petiit à domino manerij præd' ſe admitti tenent' ad? præ- 
4 miſſ. preedict'ꝰ cum eorum pertinentiis. Cui dominus præ- 


cc dictus, per ſeneſchallum ſuum, conceſſit inde ſeiſinam 
s per virgam; habend' et tenend' præmiſſa pred” cum eorum 
« pertinentiis præfato Jonathan” Hammond alias Cooper 
tc hxred' et aſſignꝰ ſuis imperpetuum, per virgam, ad yolun- 


c tatem domino, ſecund' conſuetudinem manerij præd', per 


et inde tenens, et fecit domino ſidelitatem.“ i 
| 9 | | at 


« annualem: reddit 3 J. 6s. 2 d. 3 et alia ſervitia inde priùs 


« debit et de jure conſuet': deditq domino pro fine pro tali 


« ſtatu fic inde habend' 1 J. 13s. 1 d. 43; et admiſſus e 
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That the faid Jonathan Hammond kept the wolx of the 
eſtate to which he was ſo admitted, in his o, hands, till 
the 19th of March 1719; and then by leaſe of that date, 


demiſe to William Smith and John Smith his ſon, all that 


meſſuage or tenement and farm, with all and every the 
cloſes, fields, pieces and parcels of arable land, lay, mea- 
dow, and paſture ground, with their appurtenances thereto 


belonging or appertaining, ſituate, lying, and being in the 


pariſh of Bovingdon in the county of Hertford, and which 
ſaid meſſuage or tenement and farm, is commonly called or 
known by the name of Great Shantocks Farm, and is now in 
the poſſeſſion of Jobn Harding, his under-tenants or aſſigns, 
or by whatſoever other name or names the fame now is or 
hath been called or known ; and alſo all houſes, outhouſes, 
edifices, buildings, barns, ſtables, yards, orchards, gardens, 
backſides, ways, waters, common, profits, and commodi- 
ties, hereditaments, and appurtenances whatſoever, to the 
ſaid intended to be hereby demiſed meſſuage or tenement, 
and farm lands and premiſes, belonging or appertaining, or 
therewith letten or enjoyed, or accepted or taken as part or 

arcei thereof; EXCEPT and always reſerved out of the ſaid 
demiſe, unto the ſaid Jonathan Hammond, his heirs and aſ- 


ſigns, all and all manner of wo0D, WOOD-GROUND, HEDGE= 


ROWS, TIMBER, and TREES whatſoever, with the ops, tops, 

and fbrowds of the ſame, (other than the lops of pollard- 
trees, and other than fruit-trees for their fruit only,) now 
ſtanding, or growing, or being, or which ſhall at any time 
-or times hereafter ſtand, grow, or be in or upon the demiſed 
premiſes, or any part thereof; with free liberty of #gre/s, 
egreſs, and regreſs, to and for the ſaid Jonathan Hammond, 
his heirs and aſſigns, with workmen, ſervants, horſes, carts, 
and carriages, at all ſeaſonable times, to ſell, fell, cut down, 
hew out, have, take, carry away, and diſpoſe of the ſaid 
wood, under-wood, hedge-rows, timber, and trees, at their 
pleaſure, doing no wilful ſpoil or damage to the ſaid William 
Smith and Fohn Smith, their executors, adminiſtrators, or 
aſſigns, their ſtanding corn or mowing graſs : to hold the 


ſaid meſſuage or tenement, and farm, arable lands, lay, mea- 


dow, and paſture grounds, EXCEPT before excepted, unto the 
ſaid William Smith and John Smith, their executors, admi- 
niſtrators, and aſſigns, from the Feaſt Day of St. Michael 
'the archangel, then next enſuing, for 3 years, at 85 /. per 
anmim. | | PR | 


That in the year 1721, Dr. Paul purchaſed from the ſaid 
Jonathan Hammond, all the premiſes to which the ſaid Jona- 


than Hammond had been admitted as aforeſaid : of which pre- 


' miſes, a plan had been made in the year 1719; which, after 
the purchaſe, was hung up by Dr. Paul in his hall. That 


this plan was intitled, © An exact draught of the efate or 


« farm of Dr, George Paul, called Shantocks, lying in the 
. N « pariſh 
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— —ñ—Ẽͤ— —— — 


* 
5 2 n n 
8 ASA. x 1 — p 


SEELEY 


—— 


2 2 


4x 


+4, 4 = 


o 
* 1 
? a oe by + | 0 28. 
er Kd ' Wages 3 + Yar a 
; r * — * D Nei 3 2 3 Fs — N * wo 4 « 2 by = > py Ly . * 
7 n — — 2 2 2 — wo CID Zh ate - Abt * r Lay”. r — *. F — — 0 G * . 5 — 7 
— — _ * . ds FOES 4 . * * * "A - Y C 1 . r by - a" Lo pounds a a q — * 7 7 [ 4 * 
Nr p SS. Dre i FM. ra — <= SE RR rr Derr ce 1" * — +4 "Gi _ _ or” 8 —_—_— 8 N — Caged WOE a” 7 — ö N 222 83 8 Se. * * 
8 * r N 8 4 0 K 3 . 0 er * a J 2 1 — — . Ie F * * » a "of: 1 3 i" -% yy 2 — 8 — * *% 5 1 * 2 0 « 
— Sa A * 5 * . —_ 1 3 5s 7 MS \ f 8 — . * * = * 2 — 1 8 » * 
* > 7 3 FETTE TN to He CG 74 e 8 7 3 te ors me TR, I — 2 — * 2 ne L . KA * 5 ol \ a 2 1 S = "WE % Fe. <= . 3 
2 2 r * N F i of. <> ge. "Xe? 23; Pre 2 © — I 5 ” pl 0" "* 8 * 8 c N 1 
r * 4 : Y Mb VOWED <a. & n " ; — 3 — 1 — 7 3 * — 4 —— P n 2 2 e 8 SI r £ am * „ 
I * 5 Wa £ 4 8 « — 7 F TE g "—_— 322 * Or; 2 EY An \ l ” = — * 0 4 — _ 2 Mr 3-4 4 re rr ie "oy * _ l fa & + wake 4 _ 3 
. "2 — n n r 2 > att = 7” "41 35s N As * = ES 2 a 4-4 8 = * n of 1 "Ha Lo " — 3s 
W n a PR; 5 8 2 by n "Ws 4 * 0 . Obs Sp th; nt n — ug IF I - 2 ˙ 1 2 n . 22 
3 8 *Y Cre - » = rf, n 5 ——— \ q - \ x , on * ST” g : 4 
k N N 4 5. -nY E 0 = * * 5 22 


C2 4 
1 1 
FN ©. _— 
<S2 Ir” 2 brig 
* 20 : a 4 * 0 
* 2 tas 6, x - 
> — RE „ 
ha > 0 —LEY n 
» «of "Xo 2 
* 1 & * * * 2 
, * — V 
5 "+ 


. Are 
n 
5. ir 
n 


a 


1760. 


Goop r- 
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5 Michaelmas Term 1 Geo. z. 


ee pariſh of Bovingdon in the county of H „ “about 
« 3 miles eaſt from Cheſham, 4 ſouth from erkbamflead, 
&« 4 ſouth-weſt from Hempſtead, and about 22 north-weſt 
&« from Lenden; containing 5555 


66 Arable 171 1 


6 . 20 30 


* * T 7 — 


That Wilkiam Smith the 9 and John 8 Smith the teas, 
without any new leaſe, enjoyed what had been ſo demiſed 
by the ſaid Jonathan Hammond : and Dr. Paul kept in his 


OWN HANDS, fill the tine of his death, the premiſes EXCEPTED ; 


which conſiſt of hedge-rows, which in ſome places are 3 poles 


thick, and in others leſs, and only two; and of chalk-dells 


where wood has grown up after the chalk has been taken 


away, entirely ſurrounded by the lands in the tenure of the 


tenant ;z and alſo of oNE ENTIRE woop of fix acres, entirely 
incloſed by the lands in the tenure of the _— or hy the 
lands of other perſons. 


| The queſtion is, Whether the premiſes ſo EXCEPTED in 
te the leaſe to Smith, and so occupied by Dr, PAUL HIMSELF 
« at the time of making his will, were by ſuch will DEVISED 


« fo his widow,” 


Mr. Eliab Harvey was of conſe for the plaintiff, the 
heir at law; and argued, that the woops which were Ex- 
CEPTED cut of the leaſe from Mr. Fonathan Hammond to Wil- 
liam Smith and John Smith, and were occupied by Dr. Paul 
himſelf, did NoT pa/5 to the widow, by this will; but DE- 
SCENDED to the plaintiff, his ſon and heir, as being un- 
deviſed at all. 


He urged, that the plaintiff's caſe was intitled t. to a favours- ' 


able conſtruction; as he appears to be an only ſon and heir 


at law, diſinherited by his father, without any apparent 


reaſon, (perhaps from caprice only :) and therefore mere 
prefe * arguments ought not to hurt him. 


He obſerved, that the words of this deviſe are, “ I give 
« to my wife my farm at Bovingdon, in the tenure of John 
« Smith but the teſtator does not ſay, „ ALL my farm at 
% Bovingdon ;” nor does he expreſs it Ad in 4 tenure 
« of John Smith.. Tis only “ my farm at Bovingdon in 
« the tenure of J. S. The Court will not, in prejudice to 
the heir at law, rejectꝭ thoſe words & in the tenure of J. S.“ 
which make the deſcription of what the teſtator meant to de- 
viſe to his wife: for the expreſſion in the firſt part of the 
will is not certain, but doubtful. 1 
8 


+» kk wv wh 


Michaelmas Term 1 Geo, . 


He cited Bacon s Maxime of the Law : Cro. Fac. 21. 
5 5 tte bam v. Roberts. Cro. Car. 129. Chamberlaine v. Tur- 

ner. Plowd. 191, 5. Wrotteſley v. Adams; and Shaw v. 
Bull, Caſes in B. R. temp. M. 3. pa. 592. and em to have 
the poſten delivered to the plaintiffi 3 


Mr. Thomas Clark (of Lans Nr Inn ) was for the defends 
ant : but the Court ſaved him the trouble of ee 

Lord Mansrrerp—This i is too ied a cath, to need any 
_ to be ſaid on the defendant's fide. 


1 never deny making a cafe for the opinion of the Court, 
whenever it is aſked of me, by the counſel for either party, 
at vii prius ; provided that the caſe be ſet down to be ar- 
gued within four days. But I did, and ill do, think the 
e caſe to be a very plain one. 


I am ſorry that Dr. Paul has not 4 fit to anake * 
detter proviſion for his only ſon; but he certainly meant and 
He not only 


intended to give ALL his eſtate to his wife.” 
expreſſes this intention as to all his eftates, freehold and co- 
pyhold, generally ; but he likewife enumerates the cus 


lars: he gives them all to her, abſalutely ; and he likewiſe 


gives her power to diſpoſe of them, in as full and ample 2 
manner as he himſelf could do, if living. He puts into his 
will, all Polible words that can give every thing to her. 


rogg 


1760. 
GoopT1- 
TLE, ex di- 
miſt. Pa ut 
v. Paul. 
P. 102. 10%. 


The queſtion turns only upon the DESCRIPTION of the 


thing meant to be here given. The words © in the tenure of 
% John Smith” cannot be underſtood as a re/iriion : they 
are an additional deſcription z which will + not vitiate any 

thing that is ſufficiently deſcribed before. He had- before 
given her © his farm at Bovingdon ;” (which had gone at one 
rent, and had been uſed and paſſed as one entire thing > and 
for which, one entire quit-rent had been paid ;) and he adds, 


as a further n that it was © in the tenure of 


cc John Sm Smi 


What was not in u leaſe to Smith, | is to be conſidered in two 


lights; viz. hedge-row trees, and chalk-dell trees ; and alfo r 


acres of wood. 


But the bedge-rows and chalk-dells * ave * ac- 


dual in the tenure of John Smith ; _— the . are | 


excepted; 


As to the fix acres of wonk-land=Iadved the ſoil is ex- 
cepted out of Smiths leaſe, as well as the trees, But Dr. 
Paul gives his wife a power to diſpoſe of the farm in as __ 


V. Plowden 
191. b. Wro- 


teſley v. Adama 
accord,” 
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GoopT1- 
| TLE, EX di- 


miſſ. PauL,. 


v. Paulo 


and abſolute a manner as he imfalf could diſpoſe of the ſame, 


if living : and he himſelf might n —_ of te Ki 


of theſe fix acres. 


It is manifeſtly 1 that the whale farm ſhould 
by this will : and the teſtator never thought of any reftric- 


ian of his deviſe, but meant theſe words © in the tenure of 
C FJ. 8.” —only as an additional and fuller Song of 4 


thing luthoiently aſcertained before. 


Mr. Juſt. Dentson concurred, that the teſtator's intention 
certainly was, to deviſe the whole farm to his wife; 3 and 


| that he never thought of the exception of the 4o09d-lands, 


nor intended to * the deviſe; and that the words © ix 
e the TENURE of J. S.“ are only an additional deſeription. 


Mr. Juſt. Witaxor was of the ſame opinion : and he 
likewiſe" thought it a clear cafe. The teftator meant this as 
an additional deſcription, and not as a refiriftion. He cer- 
tainly did not intend to die znteftate, as to any part of his 
eſtate. - The words“ in the Zenure of F. S.“ are not to be 


conſidered as words of limitation or reftraint. © My farm at 


Saturday, 22d 
November 
1760. 

(1 Black. — 
267. 8. Id 
India intereſt 
for money, 
when made 
principal here, 
carries Engliſh (, 
intereſt, 


« Bovingdon,” is, « all my farm at B.“ If the teſtator 


had meant otherwiſe, he would have ſpecified that part of it 


which he meant to exclude and except out of this deviſe : but 
this deviſe. of the farm is tantamount to his deviſing it by 


the ſpecific i nome of Clover Farm," Tho aduyrint the 


property ſhews it. The very exceptions in the leaſe indi- 
cate that it was intended to keep theſe excepted parts con- 
nected with the farm, and ut ſevered from it. And the teſ- 
tator could never mean to give Mrs. Paul the lops and maſt 
of the pollards, and the fruit of the fruit trees, and not the 
trees themſelves. And yet ſhe would, upon this will, be 


intitled to theſe ; as appears fully in Richard Wr s Cafe, 


11 Co. 48. 


Per Cur. unanimouſiy, 
Let chere be JUDGMENT for the DEEERDANT. | 


Bodily ual. Bellamy. 
M* Norton, on behalf of the plaintiff, ſhewed cauſe 


.againſt a rule which had been obtained by Mr. Morton, 


(of aſe for the defendant,) * For the plaintiff to ſhew 
tc cauſe why, upon payment of the wHoLE PENALTY of the 
« bond, together with all the ct in this Court, and alſo 
cc the oft of the writ of error brought upon the judgment 

« given by this Court, the execution ſhould not be fayed, 


« and fatisfattion entered n the record. | The 


a «6% A <> cow oc 


md a 


proc — 


22 28 
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Michaelmas Term 1 Geo. 3. =_ ß 
It was an action brought here, in this Court, upon a bond Nr v. 
given at Calcutta (in Bengal ) in the EasT Invites, where BEIIAUr. 
both parties then reſided, and where the plaintiff ſtill reſides z 
but the defendant is in England: at which place { Calcutta } 
the allowed intereſt is 9 /. - cent.; which is the rate pay- 
able by the condition of bond on which the preſent. 
action was brought. | N 


The declaration was in debt, for 15467. 14 5. 6 & It con- 
tained tus counts. One was upon the bond, for the 
of 9165 rupees of Calcutta, of the value of 103 1 J. 3 c. of 
lawful money of Great Britain: the other was upon a mu- 
zuatus, for 4582 rupees, of the value of 515 J. 115. 64. - 
(reſidue of the ſaid ſum of 1546 J. 145. 6 d.) The plaintiff 
laid his damage at 1o 7). | | 


The plea was, “ non A x94 as to the rſt count; 
and ( nil debet, as to the 2d. The action was brought in 
1756: and the cauſe was tried before Ld. Mansfield, in Mi- 


L 


chaelmas Term 1759. 


Upon the trial, the Bond was proved : but no evidence at 
all was given upon the 2d count, of any meney /ent to the 
defendant; nor had he, in fact, borrowed any other money 
of the plaintiff, than the very ſum for which he gave the 
bond. Notwithſtanding which, the verdict was taken 
(through miſtake, or inadvertency) for the plaintiff generally, 

upon BOTH counts; and the judgment was entered accord- 
ingly, and remained unimpeached. x 

At the time of the judgment, the penalty of the bond was, | 1 
ſufficient to have anfwered the 4vhole of the debt, intereſt, | {13/7 88 
and colts then incurred. HD 1 


EE 
pag 
N 
* 
2 2 


= 
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But the defendant had affected very great delay, in various 
methods. He had brought a bill in equity for an injunction; 
and had taken exceptions to the anſwer; and hindered the 
getting the injunction diſſobved, till Hilary Term 17593 
when (after arguing the exceptions) it was diſſolved on the 
merits, He then immediately brought a writ of error in the 

Exchequer Chamber, merely for delay; and affigned the 
common errors. Then he pleaded “ u tiel record” to the 
ſcire facias upon the judgment. Bo that he prevented the 
plaintiff from ſigning his final judgment, till the 13th day 
of this very month (9 days ago.) 


Theſe delays having coſt much time and money too, (as the 
colts taxed always fall fhort of the coſts out of 3 
; | the 
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* V, 13 Car. 


2. Stat. 2. 
C. 2. 8 8, 97 
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} 


Michaelmas Term r Geo: 3. 


* 


the intereſt running on; the caſe was ſo altered, that at this 
time, the PENALTY of the bond alone was become in/u 

(by about 150 J.) to anſwer the total of the debt, intereſt 
and coſts now incurred. 


It was therefore inſiſted by Mr. Norton, on bela of the 
tiff, that the Court will not interfere to give their aſſiſt- 


ance to the defendant contrary to the plain, clear, obvious 
JUSTICE of the caſe. He admitted, that if no evidence was 


given at the trial, on the ſecond count, of any money bor- 
rowed by the defendant of the plaintiff, there ſhould indeed 


have been a verdict taken for the defendant, upon that count; 


and i it was a 


miſtake to neglect it: but he is 100 late to com- 


plain of that miſtake now. If he had complained in proper 
time, the penalty of the bond would 20 n have anſwered the 
plaintiff's whole demand at that time due to him: but as the 


| defendant had wilfully and ob/inately delayed the plaintiff, till 


the caſe is much otherwiſe, he has no pretence to apply to 
the Court to ſtop the plaintiff's taking out his execution 
upon the judgment as it now ſtands. 


Lord MansrizLp—lt is admitted that there is a miſtake 
in the taking this verdict; and, conſequently, in the judg- 
ment. It may be proper then, "firſt, to conſider, © What is 
te the fair honeſt juſtice of the caſe * and, ©. whether the 

te plaintiff cannot come at it, although this miſtake Thould be 
tc rectified:” * he can, it is to no purpoſe; for the defend- 
ant to deſire it to be re&ified : his wileſt way will be, to 
make ſatisfaction t, without more expence- 


The plaintiff don't inſiſt to avail himſelf of the miſtake 


The plaintiff i is in * intitled to recover the ſum really 


in the verdict and judgment, beyond his 701. demand. 


lent to the defendant, together with INDIAN interg till the 
ſigning of the judgment ; but with only the legal intereſt of 


this country 


(which is no more than five per cent.) from the 


time of the liguidation of the debt by the 5 | 


tis faction 


The plaintiff, having been kept out of his _—y by a writ 
at 


of error brought after a verdict, is intitled to a 


for this damage, under the flatute of * Car. 23; which obliges 


the plaintiff 1 


in error to give ſecurity as well for damages as 


coſts : or he may bring an action of debt on the gent 


and have damages pro detentione debiti, 


There are four Courts, (all included under the ſame aft 


of parliament,) to which writs of error may be made return- | 


. able; namely, 


. the Lord C 


the Houſe of Lords ; the Court holden before 


cellor, and Treaſurer and ] udges * A | 


—— 


r 2 — re 
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Michaelmas Term 1 Geo. 3. 


Ed. 3.) for examining erroneous judgments in the Exche- 
quer; the Court of Exchequer Chamber, holden before the 
Judges of the Common Pleas and Barons of the Exchequer, 
(under 27 Bliz. c. 8. ) for examining into errors in the judg- 
ments of this Court; and this Court itſelf, for correcting 
the errors of the King's Bench in ſre/and, Common Pleas 
here, and other Courts. | 5 


In the firſt of theſe, (the Houſe of Lords,) they give 
ſometimes very large, ſometimes very ſmall, coſts in their 
diſcretion, according to the nature of the caſe, and the rea- 
ſonableneſs or unreaſonableneſs of litigating the judgment of 
the Court below. | RTE, 


In the ſecond, it is done by the Lord Chancellor or Lord 
Keeper perſonaliy: and the practice is, to give intereſt from 


the day of ſigning the judgment to the day of affirming it 


there z computed according to the current, net according to 
the ſtrictly Iegal, rate of intereſt. 5 


In the third, (the Exchequer Chamber,) the courſe is, for 
the officer to ſettle it, unleſs any particular direction be given 
by the Court: and he, in taxing the coſts, allows double the 
money out of pocket, or thereabouts, but adds + no intereſt. 


In 251 Court, upon writs of error from C. B. &c. the 
cer taxes the coſts of affirmance; and taxes them in the 
ame manner as he taxes other coſts, though ſomewhat more 


liberally : but ovr fficer never has any regard to intereſt, nor 


allows it as of courſe. The Cour themſelves have ſome- 
times indeed ordered intereſt to be computed on the ſum 
liquidated by the judgment below : one inſtance of this was 
in the caſe of the Br/hop of London and Lewen, againſt the 
Mercers Company, and is mentioned in 2 Strange 931. That 


was a writ of error upon a guare impedit ; and the judgment 


below was for 70 J. for half a year's value of the church, and 
for a writ to the Biſhop : which judgment having been af- 
firmed here, the defendants in error moved, in Eaſter Term 


5 G. 2. for coſts and damages on 3 H. 7. c. 10. And they 


would haye had the damages computed according to the va- 
lue of the church, during the time of their being kept out 
of their preſentation. The Court, after deliberation, agreed 
that it was in their DISCRETION, to ſettle the quantum of, 
damages : but they did not think it right, to give damages 
to the patron, in proportion to the profits of the benefice z 
becauſe he himſelf would not have been intitled to receive 
them. They declared, therefore, that the mea/ure they went 
by, was the intergſt of the money recovered, the legal in- 
tereſt, from the time of bringing the writ of error, to the 
time of affirming the judgment. And they directed the 

Vol. II. i Be maſter 


cCauſes not 


109% 
1760. 
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Bovity v. 
BELLAMY. 


N. B. This 
is confined to 


commencing 
here by origi - 
nal; for where 
the action com- 
mences in this 
Court by ori- 
ginal, 

writ of error 

is returnable 

in parliament. 


+ V, poſt. pa. 
2127. Welford 
v. Davidſon, 


Stu July 1767. 
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BELLAMY, 
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1760, maſter to compute the damages accordingly, vis. legal in- 
N 7 —tereſt upon the 70 J. recovered ; and to add K to hs colts. ' 


Boviiy v. 


80 here, in the preſent caſe, intereſt ought to be paid after 
the rate of 9 per cent. according to the Indian allowance, ill 


the aſcertainment of the fum to be paid, by ſgning the judg- 


ment; and from that time, till the actual payment of the mo- 
ney, after the rate of 5 per cent. only, upon the accumu- 
lated ſum aſcertained by the judgment: for that is the real 


damage which the plaintiff has ſuſtained by the delay of rl 


execution and the detention of his debt. 
The ſiſtice of the caſe is plain: and the law is agreeable 
5 Mr. Morten agreed, that his client, the defendant, had bet- 
ter acquieſce in paying the plaintiff what was ju/ly and fairly 
due to him, voluntarily and without further litigation, than 
to render himſelf liable to the coſts of another action. 


was taken upon it. 


 Bonfield, qui tam, &c. ver/. Milner. 


Declaration in JN a qui tam action, for uſury, Mr. Stowe ſhewed caufe 


a gui tam ac- J againſt making abſolute a rule of Mr. Yates, for diſ- 
tion, for uſury, charging a rule which had been before obtained by Mr. Stowe 


amended in d n | 
the Himſelf, for aMENDING THE DECLARATION, in altering the 


Iteri 
das (f the date of the note; (all being in paper.) He cited Grifith, 


note, all being gui tam, &c. v. Hollyer, Trin. 29, 30 G. 2. B. R. ere 


in paper. the plaintiff had leave to amend his declaration, by laying | 


the venue at Alcefer in Warwickſhire, inſtead of Woodſtock in 
Oxfordſhire; and the Court were clear, © that it might be 
done at any time whilſt the proceedings were in paper?” 
and Mr. Juſtice DenisoNn declared and repeated, cc that it 


c was an amendment at common law. 


| Mir. Norton and Mr. Yates, contra The laſt day of laſt 
* Hodgſon, qui term, this motion was denied to Mr. Stowe. Here is ſue 
* . Tin. foined, and entered on the roll; and many terms have elapſed 
2760, (a caſe fince the commencement of this action: and the amend- 
very like this; ment propoſed, is to vary the count, to add a neu count, 
though not which is a new kind of action; for it is to alter the date of 
preciſely the the notes. | | f ER 
lame.) ; 


. The flatutes do not extend to penal actions: and at cm 
law, they come too late. . 
In 


Whuherefore, he gave up his preſent motion: and no rule 


Mlichaelmas Term 1 Geo. 3. 


fn Sir William Turner's caſe, * it is not allowed after 1/ue 
pained : and Mr. Stozwe's former rule was + diſcharged on that 
authority, upon Mr. Alibam's motion. 


Lord MansFiELD—The rule is, © That whilſt all is in 
ie paper, you may amend.” Here he has only miſtaken 
the date. In the Exchequer, they amend penal informations. 
To be ſure, the srATUTES of amendment do not extend to 
penal actions. This is an amendment at common law. 


Mr. Juſt. Dexsgx—There is no difference between civil 
and penal actions; where they apply as for an amendment at 
tommon law, and all is in paper. 


+ Per Cur. unanimouſly, 

Mr. Tateb's rule, to ſhew cauſe, © Why, upon payment of 
« the plaintiff's coſts of making the former rule of laſt 
« term abſolute, together with the coſts of this appli- 
« cation, the ſaid former rule (of Wedneſday prox. poſt 
cc tres Trin. ſhould not be diſcharged,” was now iti 


"DISCHARGED. 


Bowers: D, 
qui tam, * 
Mit. 
* 2 Mod. 144. 
+ Hodgſon, 
gui tom, &c, 
v. Milner, 
Trin. 1760. 


t Note The 
preſent reſolu- 
tion (though 
contrary to Sir 


William Turn- 


neris caſe) is 
agreeable to 
many latter 
determina- 


tions; particularly, to D'Oyley v. Daniel, Tu. 9 5, 6G. 2. Strode v. Tilly, 


H. 15 G. 2. Rivet v. Cholmley, H. 17 G. 2. 


allet v. Hallet, Tr. 21 G. 2. 


and Griffith v. Hollier, Tr. 1756: all which were gui tn actions, and all in 
this Court, (Hodgſon, gui tam, v. Milner was in the hurry of the laſt day of a 


term ; and only two judges in Court. ) 


Sir William Yea ver Fouraker, 


1* an action upon a promiſſory note, tried before Mr. Juſt. 
1. Neel upon the weſtern circuit, it was there ruled by him, 
and confirmed by this Court, without argument, upon a 
motion here for a new trial, 'That an acknowledgment of 
« the debt, after the commencement of the action, takes it 


* out of the fatute of limitations.” 


Rex ver Peter Wright, Robert Voſs, et al. 
ON the motion of Mr. Norton, who moved on behalf of the 


relations and friends of one Mrs. Frances Savage, a wo- 
man addicted to and almoſt deſtroyed by liquor, repreſenting 
that ſhe was in the hands of very improper perſons, who were 
ſuſpected to be uſing artifices with her, in order to the ob- 
taining a will from her, when ſhe was under very improper 


_ Circumſtances of mind to make one; and was too much under 
. "Ben2. : - +4 _ 


Monday, 4th 


November 
1760, 


Acknowledg- 
ment of debt 
after action 
brought, takes 
it ont of the 
ſtatute of li- 
mitations. 


Phyſician, 5 
apothecary, 
attorney, rela- 
tion, nurſe, 
and ſervants, 
ordered to have 


acceſs to a wo- 


man very weak 
in body and 
mind. 
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1 760. their influence, even if her underſtanding and memory hat 
A been more perfect and leſs diſordered by intemperate drink: 
Rex v. ing ; a rule was made upon the defendants to ſhew cauſe Why 
Waioenr, an information ſhould not be exhibited againſt them for the 
Vous, & al'. miſdemeanors charged in the affidavits. 85 


V4 


lt was alſo added to the rule, at ft, (and without any rule 
to ſhew cauſe as to this part of it,) "That Frank Nichols, Dr. 
« of phylic, Robert Halifax, apothecary, Catharine Forcer, 
4c widow, (who was moether-in-/aw to Mrs. Savage, then a 4vi- 
. dow, ) Thomas Lloyd, gentleman, (attorney for Mrs. Forcer, ) 
ce * Little, and Anne his wife, ( relations to Mrs. Savage, } 
c Margaret Francis, a nurſe, and Jane Francis, a maid-ſer- 
« vant, ſhould at all proper times and ſeaſonable hours, re- 
C ſpeCtively be admitted and have free acceſs to the ſaid Mrs. 
cc Frances le widow, daughter-in-law of the ſaid Ca- 
te tharine Forcer, at the dwelling-houſe of the ſaid Robert Voſs, 
& (one of the defendants,) in Furnival f Inn Court, Holbourn, 


C to conſult with, adviſe, and aſſiſt the ſaid Frances Savage.” 
N. B. It was repreſented, that ſhe was too infirm and 
weak, to be brought into Court by an habeas corpus : 
| (and in fact, ſhe died the next day.) | 
lms 64 2 5th | 3 ; CE : 
8 . Doe, ex dimiſſ. Long, ver/. Laming. 
(1 Black. Rep. 1 4¹³ was a ſpecial caſe, which aroſe upon an ejectment 15 
265. S. C.) brought for GAVEL-kIND lands in Kent, tried before Lord 
Deviſe to one Mansfield at nife prius. | | | | 
and her heirs WS | : * 
may, in parti» The ejectment was brought by the heir at law of one 40 
, cular cireum- Martin Long, for an undivided fourth part of one meſſuage, 40 
4 — &c. in the pariſh of | St. John the Baptiſt in the ifle of Thanet 6 
by purchaſe, In Kent. ; 0 | 
Special caſe ſtated for the opinion of the Court | « 
| 4 40 
Martin Long, being ſeiſed in fee, c. made his will, Sc. | 
and thereby deviſed thus —“ I give and deviſe one equal 
te undivided fourth part, &'c. unto my nephew Martin Read, di 
&« and to the heirs of his body lawfully to be begotten, as well 
& females as males, and to their heirs and ago for ever, to Le 
© be divided equally, ſhare and ſhare alike, as tenants in A; 
tc common, and not as joint-tenants. Alſo I give and deviſe . (b. 
c one other equal undivided fourth part, &c. unto m). A, 
E & niece-in-law, Grace Read, widoto of my late nephew, Ed- 
2 & K. ard Read , deceaſed, and to the heirs of Bex. body lawfully 
77 SEA AT - ©« begotten, as well males as females, and to their, heirs d of 
55 e afſigtts for ever, to be divided equally ſhare and ſhare _ hei 
13 N or OS ſai 


0 : 


Michaelmas Term 1 Geo. 3. 

as tenants in common and not as joint-tenants. Alſo I give 
« and deviſe one other equal undivided fourth part, c. unto 
« my niece ANNE, now wife of William Corniſb, and to the 
e HEIRS OF HER BODY lawfully begotten or to be begotten, 
« as well FEMALES as males, and ro THEIR HEIRS AND 
« ASSIGNS FOR EVER, to be diyided equally ſhare and ſhare 


4 alike, as tenants in common, and not as joint-tenants. Alſo 
.« I give and deviſe one other equal undivided fourth 


Doe, ex di- 
miſſ. Long, 
V. LAMIN Gs 


« part, &c. unto my niece Sarab, naw wife. of S. Hooper, 


« and to the heirs females and males of her body lawfully be- 
« gotten, or te be begotten, to be divided, (as before,) and © 
« their heirs and aſſigns for ever,” 


There were likewiſe in this will, other deviſes of other 


eſtates, v:z. © I give and deyiſe unto my nephew F. Ticknen, 


« his heirs and afſigns for ever, all that, Wc, Sc. I give 


„ and deviſe my farm, &c. unto my ſiſter Catharine, wife 


« of William Abbot, and to her aſſigns, for and during the 
« term of her natural life ; and from and after her deceaſe, 
# I give the ſame unto my nephew her ſon William Abbot, 
« and the heirs of his body lawfully to be begotten, for ever: 
« and for want of ſuch iſ, I. give and deviſe the ſame to 
$ the right heirs of me, for ever.” . J 


c And as concerning my meſſuages, c. I give and de- 
« viſe the ſame to Elizabeth Long, heirs and aſſigns far 
55 ever.” b bb FOE: þ e 

« And as concerning, Sc. I give and deviſe the ſame to 

* my ſiſter Sarah Tailor, and her affigns, during her natu- 
4 ral life, provided ſhe keep the ſame in repair: and from 
e and after her deceaſe, I give the ſame to my ſiſter Eli- 
, zabeth Long, her heirs and afſigns for ever.” | 


« Alſo I give and bequeath to my niece Sarah, now wife of 
« William Long, and to the heirs of her body, the ſum of 1501, 
« of like money to be divided between them equally.” 


The teſtator lived two years after making this will : he 
died in May 1751, | 


At the time of making the ſaid will, the teſtator's ſaid nieeę 
ANNE CoRnisn, wife of Thomas Cormiſb, had two daughters 
(by her faid huſband) then liying ; uz. Elizabeth and 


Anne, | 


ANNE CoRni1v$H, the teſtator's niece, died after the time 
of making the will ; but in the life-time of the. teſtator: and 
her two daughters, Elizabeth and Anne, ſurvived both their 

ſaid mother and alſo the teffator, Martin Long. : 
EC „ 
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1760. 
— 
Don, ex di- 


miſſ. Lon , 
v. LauIN O. 


Michaelmas Term 1 Geo. s 
The whole premiſes are go din. 2 8 


The qutſtion ſubmitted to the Court 15 Whether, by 
„ the DEATH OF ANNE CoRNnisH (the mother) in the life- 
< time of the teſtator, the deviſe, as to her one fourth Pa 
% was VOID Or LAPSED : or, whether the ſaid one fourth 

part, deviſed as above, or any and what part thereof en 


<< the teftator's death, DESCENDED to the leſſor = 8 Phain- 
6 tiff, as heir at law to the teſtator 
Mr. Filmer, junior, argued this caſe for the e ber 


He endeavoured to maintain, that either the whole of the 


one fourth part deviſed to Anne Corniſh was lapſed by her 


dying in the teſtator's life-time or, at leaſt, that ſome pare 
of it was ſoy and that what was lapſed would conſequently 
2 the nr of dn rin, e law to the 


 Anxe Con vis, che teſtators niece, 1 NT ak, he 


_ Yaid, if ſhe had ſurvived the teſtator, an eſtate in TAL ge- 


neral; or if not ſo, then ſhe. muſt have taken one third part 
of the fee ſimple, as tenant in common. with her two daugh- 


ters : if the mt, the whole is „ if the laten. one 


third only. 


But he ebd. that ſhe * have 1 an a Ute in 
* tail, by PURCHASE, under this deviſe. | 


The word © heirs,” (in the plural number, ) is a «word of 
legal limitation: and there is no inſtance, in caſe of a nere 
LEGAL eſtate, where Heir of the body” have been con- 
ſtrued to be words of purchaſe. The cue of — Ve 
Spencer was a TRUST. 


The Court will keep t to the legal technical interpretation 


The caſe of Goodright v. Pulleyn et aP, M. 11 G. BR 


reported in 2 Ld. Rapm. 1437. is material to this Fun, 


There was likewiſe a caſe before the counſel, on 18th 
"March 1730, at which Ld. Raymond and Ld. Ch. J. Eyre 
were both preſent. It was between Morris, on the demiſe 
of William Andrews, and Jſaac Le Gay, and John Wood, 
upon an appeal from Barbadoes. It was a deviſe © to Lu- 
& cretia, for life; then to the heirs of the body of Lucretia, 
„ and their eie ; and if ſhe died without ſuch heir of her 
body, then over.“ This was N to de an eſtate tail 


in Lucretia. 


i 
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There were alſo two late caſes in Chancery, viz. Vrigbi v. 1760. 
Pearſon, une 6th 1758, Trin. 31 G. 2. where Thomas Ra- 
leigh was holden to take an eſtate tail; (this caſe upon a truſt- Dos, ex di- 
 eftate.) The other was King v. Burchell, 20th November miff. Loxcy 
1759, before the Lord Keeper Henle Js Blunt deviſed] v. Eau. 1 
to his wife, for her life; then to Jab. Harris, for life; then} ' >, , „ J. 6 
to the heir male of John Harris, and his heirs; and for. a, ee 

want of ſuch iſſue, then over. John Harris was holden to 9 
have taken an eſtate tail; though there were words of limita- 

tion over. An appeal was brought; but afterwards deſerted.” 
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The word © heirs,” in the plural, with words of limita- 
tion added to it, has never been conſtrued to be a word of 
purchaſe : but the word © heir,” in the Singular, has been 
- conſtrued to be a word of Jimitation. © | 


An eſtate tail to Anne Corniſh beſt anſwers the apparent 
intention of the teſtator. CF ng 


But if “ the heirs of her body” are to be here conſtrued as 
words of purchaſe, then Anne Corniſh ang her two daughters © 
muſt take an eſtate in fee ſimple, as tenants in common, and 
not as joint-tenants; each of them one third of the whole one 
fourth part; and, conſequently, as ſhe was (in that conſtruc- 
tion of the deviſe) mage tenant in common, in thirds, with 
| her two daughters, but died before the teſtator ; her one 
third lapſed by her death, and deſcends to the plaintiff as heir 
F eee 


Mr. Thomas Clark (of Lincoln's Inn) argued for the de- 
JJV „ 

He propoſed to conſider the queſtion, under two general 
heads; 1ſt, The intention of the teſtator, to be collected 
from the whole will; 2dly, The operation of law, to effectu- 
ate ſuch intention. a 


Firſt—The intention of the teſtator plainly was, „That 
66 all the children of his niece Anne Corniſh, both ſons and 
daughters, ſhould rale; and they only: though it is not 
indeed ſo clear, whether he meant that they ſhould take as 
tenants in common ꝛvith their mother; or after her death. 
He probably meant it as a deſcription of heirs in gavel-kind : 
but he certainly meant, that they ſhould take as puRcHasERs 3 
and that they ſhould take an eſtate in fee ; and not that Anne 


Corniſh ſhould take an eſtate tail, 


This intention is plainly to be collected, he ſaid, from ſe- 
veral other clauſes in the will. The ſeveral other deviſes 
thew, that, by “ heirs of the body,” the teſtator meant 

. E e 4 children: 


\ 


4 


; 1 760. children : particularly, the bequeſt to Sarah the wife of WiL 


Dos, ex di- to be divided between them equally ; which can be taken in 
wif, Lone; no other ſenſe. And in the deviſe to William Abbot and 


V. LawiNnGe the heirs of his body, he explains his meaning, by adding, 


e and for want of ſuch ue.” 


Secondly—The operation of Jaw will geehrte the inten- 


tion of the teſtator, where it is plain and manifeff. And here 
is a plain manifeſt intention of the teſtator, . that his devi- 
« ſees ſhould take by purchaſe, and not by deſcent.“ 


And «hers of the body, (in the plural,) may be words 
of pURCHasE, where the intention of the teſtator is clear 
and evident. There is no ſuch diſtinction as that which Mr, 
Filmer has laid down, That wltere the words of limita- 


c tion are grafted upon the word heir in the ſingular number, 


&“ that word ſhall be conſtrued a word of purchaſe; but 
« where the words of limitation are grafted upon the word 
« heirs in the plural, that plural word heirs ſhall a/vays be 
“ conſtrued a word of limitation | 


* Mich. 174%, In the caſe of * Bag ſhaw v. Spencer, c heirs of the body, 


22 G8. 2. in were conſtrued to be words of purchaſe. And in that caſe, 


7 V. pod. Lord Hardwicke mentioned a caſe of f Liſle v. Gray, where 
: the word was plural, and the ſame determination was made : 


and that caſe of Liſle v. Gray was upon a deed, and at con- 


mon law. | 


1 Fitz-Gibbon Taco v. Davis er a, + M. 3 G. 1. B. R. was a deviſe © to 
112. and 2 Id. 60 Benjamin Jevon, and the heirs of his body lawfully to be 


1561. imitati era yet 
Raym 5 vs, 0 begotten ;” and words of limitation were ſuperadded-: yet 


it was holden to be an eſtate for life ; not in tail. 


All the parts of a deviſe 6ught to be taken into the con- 


ſtruction: and the intention of this teſtator was, * that all 


« the deviſees ſhould here take by purchaſe.” And the 
words are ſufficient and apt enough for that purpoſe. In 
proof of his allegation, he cited 1 Co. 95. Shelley's Caſe, 


cited in 1 Ld. Raym. 205. by Ld. Ch. J. Treby, and con- 


firmed by him. 1 Ld. Raym. 203. Luddington v. Kime : and 

Clerk v. Day, or Cheeke v. Day, there cited, in pa. 205- 

| See it alſo in 1 1 J. 26. 5. Deviſe © to Roberge, and to the heirs of 
I Reminder,. John Mandeville her late huſband, on her body begotten,” 
pa. 393. Note Was adjudged only an eſtate for life in Roberge; and that the 
on letter G. eſtate tail veſted in her ſon; 4e heirs of the body of his fa · 


pl. 7. « ther, being a good name of purchaſe. 


If it be objected, chat this intention could not operate to the 
te daughters of Anne Corniſb as heirs of the body of Anne 2 
« who was ien living, (for that nemo eſt hæres viventis;” ) 10 


liam Long, and to the heirs of her body, of the ſum of 1 gol. 


3 


3 


ee 


Ce 


65 
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caſe of Burchett v. Durdant, 2 Ventr. 211. (which v was ſix 
| times determined, under Ant names, ) is a full anſwer 
to that objection; and ſhews that perſons may take an im- 


1 and veſted eſtate, under the denomination n of « heirs 
« of the body of a perſon living. 


| Upon the whole, the Court will * from the ſtrict 
rules of the words of rigid legal limitation, where the intention 
of the teſtator is manifeſt: and it is here ſufficiently plain 
and clear, to induce the Court to do ſo in the N caſe. 


N. B. This argument was begun upon the 21ſt of Novem- 
ber; from which day, it was adjourned to the + 
2 5th. And now— 


Mr. Filmer replied—He denied, that the bee intention 
Was clear, plain, and manifeſt; either upon the particular 
clauſe in queſtion, or upon the whole will taken together. 


The intention ſuppoſed by Mr. Clarke is oppoſite to the 


teſtator's plain poſitive words. The plain words muſt be ad- 
Hered to; and the impertinent or inconſiſtent won TR 
Sbellys caſe, 1 — 89. 


But 7 if the intention was clear and plain, yet there i is a 
difference between LEGAL eſtates and TRUSTS: in Bag ſbaau 
v. Spencer, Ld, Hardeiicke made this diftinion; which he 
founded on the caſe of Coulſon v. Coulſon. And even in 
Chancery, there is a diſtinction (upon this point) between 
what they call a truſt executed, and a truſt executory. 


As to the word. ce Java” (in the plural,) being deſcriptive 
of the perſon, although nemo ef heres viventis—he obſerved, 


that Mr. Juſtice Forte/cue, in the caſe of Goodright v. Pulleyn 


et al, thought that the word © hs” [heirs] would, in gram- 
matical conſtruction, properly refer to * M. 


In all Mr. Clarke's caſes, except Law v. Davie, 1 was 
a a limitation for life: and that caſe ſtands upon it's own cir- 
- cumſtances. The words © heirs of the body” were there 

explained by the following words, © hat is to fo, to his 1ſt, 
te 24, 3d, and every other ſon and ſons ſucceſſively, &c.” 


So, in Liſie v. Gray, © heirs male had a plain reference | 


to the four ſons. 
The quotation lee Shelly's cafe; 1 Co. 95.6. is only a 
caſe put by Anger fon arguendo: the reſolution is contrary. 


As to Luddington v. Kime—Tt only proves, that « ſue” 


may be a word of purchaſe : but it does not prove, that 
« þeirs of the body” may be ſo. 
Upon 


110g 


1760. 


Dos, ex di- 
miſſ. Lone, 
V. LauinGy 


*See2 Ld, 
Raym. 1440. 
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1106 Michaelmas Term 1 Geo. 3. 
F 1 760. Upon the whole, Anne Corniſh. muſt haye taken an eſtate 


1 > 


4 veſt in HIM.” 


Dox, ex di. have taken one third of the fee ſimple, as tenant in cmmon with 
miff. LoxG, her two daughters; for a deviſe © to A. et liberis ſuis, and 
v. Lau. © to their heirs,” is a foint. ſce to all. So is Co. Lit. 9. a. ex- N 
2 preſs: which is allowed and affirmed in the caſe of Oates, on a 
the demiſe of Elizabeth Hotterley, v. Jackſon, 2 Strange 1174. 1 
Lord MansFiteLD—The words are — 44 to my niece A. C. | 
« and to the HEIRS OF HER BODY, lawfully begotten, or to be 
cc begotten, as well females as males, and ta their heirs and 0 
a 7 for ever; to be divided equally, ſhare and ſhare [ 
_ & alike, as tenants in commer, and not as joint-tenants.“ l 
The queſtion is, (Whether it be contrary to the rules of , 
ec law:to underſtand, in this caſe, © heirs of the body of A. C. 1 
e as a deſcription of RIIREN: for that ſuch was the Ix- t 
TENTION of the teftator, there can be little doubt. 
| It is to be lamented, that queſtions of this kind have oc- 1 
. ceeaſioned ſo much litigation and expence. The beſt way to 6 
| ſettle them, is, to reduce the matter, if poſſible, to ſome 6 
G certain rules. þ | « 
| It is clear, that where an eſtate is given to the anceſtor t 
; ce and hig heirs,” (either general or ſpecial,) the term denotes 70 
f the quantity of the eſtate which the anceſtor takes; viz. » 
i either fee * or fee tail. | t WY tl 
N It is clear too, that a perſon to take as a purchaſer, may 4 
he be deſcribed from every courſe of deſcent ;' as heir at law, 
cheir in borough-Englith, heir or heir-male of the body. . 
| rec VELA? ola in 
N By an ancient maxim of law, although the eſtate be 5 
1 limited to the anceſtor, expreſily cc ror LIE, and after hi- de 
1 &« death to his heirs,” (general or ſpecial,) the heir ſhall take 3 
f by deſcent, and the fee ſhall veſt in the ancgfor. 7 
2 5 , ' 
+441 This maxim was originally introduced in favour of the 3⁰ 
þ brd, to prevent his being deprived of the fruits of the | 
_ tenure; and likewiſe for the ſake of /pecialty-creditors. © ny 
w The anceſtor, had the limitation been conſtrued a contin- 2 
[ gent remainder, might have defiroyed it for his own benefit. Pu 
I Tf. be did not deſtroy, it, the lord would have . loſt the fruits 
I of his tenure; and the ſpecialty-creditors, their debts. | 
f Therefore the law ſaid, „Be the intention as it may, where br 
[| cc an eſtate is given to the anceſtor and bit heirs, the fee ſhall th 


The 


becauſe the reaſon of the rule has ceaſed, 
In the caſe of King v. Melling, (1 Vent. 231.) a caſe was 


| Michaelmas Term 1 Geo. 3. 


The reaſon of this maxim has long ceaſed; becauſe te- 
nures are now aboliſhed, and contingent remainders may be 
2 from being defeated before they come in 2fz: yet, 

aving become a rule of property, it is adbered to in all caſes 
literally within it, although the reaſon has. ceaſed. But 
where there are circumſtances which take the caſe ouT of the 


tetter of this rule, it is departed from, in favour of intention ; 


cited by Ld, Ch. J. Hale, where a man deviſed * to his eldeſt 
« ſon for life, et non aliter ; and after his deceaſe, to the ſons 
« of his body:” it was holden to be but an eſtate for life, by 
reaſon of the words ET NON ALITER.” Yet the © non 
« aliter” was implied, if it had not been expreſſed : but it 
ſhewed the clear intention of the teſtator; and the conſtruc- 
tion was made ſo as to ectuute that intention. 


And in a later caſe of Backhouſe v. Wells, M. and H. 
12 Ann. where the deviſe was © to J. B. for his /ife onLy, 
« without impeachment of waſte; and from and after his 
« death, then to the iſſue male of his body lawfully to be 
« begotten ; with remainder to the heirs males of the body 
« of that iſſue?“ the whole Court were of opinion, that 
the deviſee was, by that deviſe, made tenant for life, with 
remainder to the iſſue in tail. They + held, that the words 
« for life only,” clearly and expreſsly ſhewed the intention of 
the teſtator; and thereby took the caſe out of the general 
rule, and turned the words commonly uſed as words of limita- 


tion, into words of purchaſe. 


Indeed, ſuch a conſtruction as this, cannot be made, but 
in caſes where it is agreeable to the clear intention of the teſta- 
tor, that this ſhould be the conſtruction. For, though the 
deviſe be «for life only,” yet, if the intention of the teſta- 
tor ſhould appear, upon the whole will taken together, to be 


manifeſtly otheraviſe, it ſhall, in ſuch caſe, be conſtrued an 


eſtate tail: as in the caſe of || Robinſon v. Robinſon, M. 1756, 
30 . , | | BS 

In the cafe of + Zi/le v. Gray, (which was upon a deed,) 
the words © heirs male of the body,” were, by the neceſſary 
conſtructiom ariſing from the context, turned into words of + 
purchaſe, Bn : | 


In the caſe of Allgood v. Withers, where one Jfaac All- 


good had by deed conveyed his freehold land to truſtees and 


their heirs, /and his leaſehold to truſtees and their executors, 


upon truſt that they ſhould apply the rents and the benefit of 
— redemption, 


T1197 


”” 


Dox, ex di- 
mil, Lon o. 
v. LAMINgG, 


* See this cited 
caſe diſcuſſed 
at large, in the 
caſe of Robin 
ſon, v. Robin- 
ſon, M. 2756, 


29 G, 2. B. R. 


ante pa. 33. 


+ V. Lucas's 
Rep. 181 to 
184. Forteſ- 
cue's Rep. 139. 
and Abr. of 
Caſes in Equi- 


ty 134. pl. 27. 


| V. ante pa. 
38. (ut ſupra.) 


t v. Sir Tho- 
Jones 114. 2 
Lev. 223. Pol - 
lexf. 582. 
Raym. 278, 
302. 315. 


In Chancery, 
on 4th July 
LIE 


. 


® 5 A 5 
Dor, ex di- 
mifl. Low o, 


the queſtion was, whether Hannah Withers, took for life, or 


p 4 
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redemption, to the plaintiff, Hannah Withers fer ife; and, 


after her death, to the heirs of the body of the ſaid Hannah 
Withers and of Tſaac Allgood, (ſince deceaſed,) and of Han- 
nah Glaſs and Mary Allgood, their heirs, executors, and 
aſſigns, during the continuance of the eſtate in the premiſes ; 


in tail: and Ld. Talbat held, „that ſhe took an eſtate for 
« life, and that the heirs took as purchaſers.” 1 


In the caſe of Bag ſhaw and Spencer, all the caſes upon 


this ſubject were ranſacked and thoroughly conſidered : ang 
Lord Hardquicke held, that heirs of the body, (after an eſtate 
for life to the father,) ſhould be conſtrued words of pun. 


* chaſe,” 
To take off the authority of deciſions in Chancery, it was 


| contended at the bar, that as to this point, there was 3 


5 diftinftion between a TRUST and a LEGAL eſtate; and that 
FF even in Chancery, there was a diſtinction upon this point, 


te between what they call a truſt executed, and a truſt exe = 


* cutory, wn 


1 is true, theſe diſtinctions are to be met with, and have 


often been mentioned: but there don't feem to be much 
ſolidity in either, - h 

ALL truſts are executory: they are to be executed by a 
conveyance ; and the parties have a right to apply to a court 
of equity for ſuch conveyance, 


In Bag/hazv and Spencer, the truſt was executed, in the ſenſe 


| of the diſtinction, and as contraſted with a truſt executory. 


There ſeems to be as little ground, in reſpect of hic point, 
for the other diſtinction between a truſt and a legal eſtate. 


A court of EqQuiTY is as much bound by poſetive rules and 


general maxims concerning property (though the reaſon of them 


may now have ceaſed,) as a court of LAW is, 


Whatever is ſufficient, upon a deviſe, to make an excep- 
tion out of the rule, holds in the caſe of a legal eſtate, as 
well as in the caſe of a triſt. If the intention of the teſtator 


be contrary to the rules of law, it can no more take place in a 


to limit a fee upon a fee, or to make a chattel deſcend to heirs, 


court of equity, than in a court of law: if the intention be 


illegal, it is ,in; void in both, A court of equity can't 


ſupport an intention in the teſtator to create a perpetuity, or 


or land to executors. On the other hand, / the intention 
be not contrary to law, a court of common law is as 2 


A. a3 


c Michaelmas Term 1 Geo. 3. 

bound to conſtrue and effectuate the will according to that 
intention of the teſtator, as a-court of equity can be. Upon 
the very point now in queſtion, the determinations have been 


agreeable to this reaſoning. Therefore where the tri of a 


real eſtate was deviſed © to A. for life, and after his death, 
<« to the heirs of his body,” Lord Hardwicke decreed a con- 
veyance to A. in tai; although the eftate deviſed to A. ex- 
preſsly “ for life,” left no room to doubt of the teſtator's 
intention: but the rule of law ſaid, The heir of the body 
« ſhould take by deſcent, and not by purchaſe;” and he 
thought the rule bound a truſt, as well as a legal eſtate fr. 


Where there are circumſtances which take a caſe out of the 
rule, the exception holds upon a /egal eſtate as much as upon 


a truſt. 


The caſe of Liſle v. Gray was a legal eſtate upon a deed: 
and the judgment was air med, (though, by miſtake, it is 
ſaid in Sir Thomas Jones, to have been revered.) 


Sir Feſeph FekylPs decree in Papillion and Voyce, was upon 


a legal eſtate: and Lord King, after conſidering, did not 


116g 
1760. 


Dox, ex di- 
miſſ. Lo N. 
v. LAMING./ 


againſt 
Baldwin, in 
Chancery, 
18h July 
1755. 


differ from him; but reverſed the decree, expreſsly upon a 


new point,, upon the diſcovery of articles in 1697. 


| Some of the other caſes I have mentioned, were likewiſe | 


upon /egal eſtates. 


It is true, Ld. Hardwicke, in Bagſhaw and Spencer, laid 


hold of this diſtinction, to avoid expreſsly over-ruling the 


certificate in“ Couſſon and Coulſon. But he certainly did not 
agree in opinion with that certificate. In ſpeaking of it, 
when he delivered his judgment in Bag/haw and Spencer, he 
exprefſed himſelf thus“ Ir that caſe be lau and one of the 
laſt things he did in the Court of Chancery was, to ſend 
a like caſe to this Court for their opinion ; and he told 
me, © he did it, to have Coulſon and Coulſon reconſidered *.” 


It AppEARS therefore from all that I have been ſaying, 
that there is No ſuch fixed invariable rule as has been ſup- 
poſed, © that words of limitation ſhall NEvER, in any caſe, 
© be conſtrued as words of purchaſe.” | 


„v. Perrin 
and another v. 
Blake, widow, 


P. 1769. B. R. 


And the preſent caſe is the ſtrongeſt that I can form any 


imagination of, to juſtify a conſtruction, © that the heirs 
« of the body of Anne Corniſh ſhall here take as puR- 
« CHASERS.” The deviſe can not take effect at all, but 
muſt be ab/olutely void, unleſs the heirs of her body take as 
purchaſers. | , 

| t 


1110 MWichaelmas Term 1 Geo. 4. 
17560. Tr muſt be obſerved, that the lands deviſed by this will 
1760 | | ate 
. GAVEL-KIND. The teſtator had nephews a nieces, and 
Dos, ex di- t nephews and great nieces: and he provides for them 
miſf. Loxo, 3 diſtinct clauſes in his will, according to the 4 diſtinct 
v Lawns. ſtocks. 8 n 


It is agreed, that where words of limitation are grafted 

upon the word © heir,” in the frgular number, ſuch heir 

t Co. 66, fall tale by rurCHase. This is /ettled 4 in Archer's caſe, 
| | and was admitted in the caſe of Dubber, on the demiſe of 
Toyollope, v. Trollope, P. 8 G. 2. B. R. (though that caſe was 
+ v. Robinſon diſtinguiſhed from Archer's caſe, by having + no words of 
on gavel9 limitation ſuperadded to the words “ firſt heir male.”) The 


3 . the teſtator, that there ſhould be a ſuccgſſion in tail, it would 
in Equity, vol. totally defeat that intention, if all were to veſt in the firf 


kind, 2 DISTINCTION is, that where it appears to be the intention of 


2+ pa. 317. pl. ſon: but where it does not appear that the teſtator intended a 
232. ſucceſſion in tail, there indeed the uſing the word Her 


in the fngular number, may be a circumſtance of great 
weight. 3 | | 1 


Now the term « heirs, ” (in the plural,) in the caſe of 


GAVEL-KIND lands, anſwers to the term © heir” (in the n- 


gular } in the common caſe of lands which are not gavel- 
kind: for the word © heir” (in the ſingular would nat ſerve 
for gavel-kind lands; it muft be © heirs” (in the plural). 


Therefore, all the arguments and reaſonings that are ap- 
plicable to the word © heir,” (in the fingular,) in the common 
caſe of lands net being gavel-kind, hold with. equal ſtrength 


and propriety, when applied to the plural termination 


<« heirs,” when the lands are gavel- kind. 


And it is manifeſt, that the teſtator does not here mean, that 
this one fourth ſhould go in a courſe of deſcent in gavel-kind; 
for he gives it to the heirs of her body, as well females as 
males; and mentions females, not only expreſsly and parti- 
cularly, but even prior to males; therefore they can not tale 
otherauiſe than as PURCHASERS. It would be a void deviſe, if 
the words were to be conſtrued as words of /imitation: for he 
breaks the gavel-kind deſcent, by giving it to females as 
well as males. It can not deſcend to females as well as 
males, by the rules of gavel-kind: and yet, he ſeems to lay 
the chief ſtreſs upon the word © females.” He adds, likewiſe, 
« and to their heirs and aſſigns for ever, to be divided equally 
« ſhare and ſhare alike:” nay, he goes further—< as 7enants 


* in common, and not as joint-tenants.” But this could not 


be, if they were to take in the courſe of gavel-kind deſcent: 
for in ſuch caſe, they muſt take as co-parceners. 


 Þ 
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* The teſtator s diſpoſition of one of the proportions of his 
eſtate ſhews his intent as to the 2%: I mean the deviſe of 
the one fourth to the widow of his deceaſed nephew Edward 
Read, and to the heirs of hex body, c.; which can receive 
no other conſtruction, but that the heirs of the body muſt 
| fake as PURCHASERS. For though his nephew was dead, yet 

he uſes the very ſame words in this deviſe as in the reſt: Cut 
he could not mean that his nephew's wvidow ſhould take the 
eſtate tail in that whole one fourth, or a joint fee with her 

children in any part of it. Therefore, the neceſſary conſtruc» 
tion of that deviſe is a ſtrong n of his intention and 
meaning ag to the f. 


A to Anne Cor taking a FEE ith bes: rhe - 
daughters, in thirds, 99s ring res gh, can be no 
ground for ſuch a conftruftion: for it is clearly the teſta- 
tors intention, that the heirs of Anne Corniſbs body ſhould not 
take till after her deuth: and as the deviſe to her has no words 
of limitation added to it, it is of courſe a deviſe to her for 
her life; and what ſhe would have taken, if ſhe had ſurvived 
the NE would have been an eſtate for /;fe. 


Upon the whole, as no man can doubt of this teſtator's 
INTENTION 3 and as this is the ONLY method of EFFECTUAT= 
ING it; and as there is 70 rule of Jaw that prevents heirs tak- 
ing as purchaſers, where the intention of the teſtator requires 
that they ſhould do ſo; I am of opinion, that judgment 
ought to be e given for the defendant. 


Mr Juſt. Dtx1s0N concurred with his Lordftip i in opinion, 
ee that courts of law (as well as courts of equity) will al- 
« ways conſtrue wills agreeably to the intention of the teſta- 
« tor, if ſuch intention be not contrary to, and inconſ (Rent 
'« with, the rules of law :” atid he ſhewed that the intention 
of the teſtator, in the preſent caſe, muſt have been, * that 
« the heirs of the body of his niece Anne Corniſh ſhould take 
« as prrchaſers ;” making the like obſervations as his Lordſhip 
had done, upon the land being gavel-kind, and their being 
deviſed to the heirs noon as well as male. 


And he held, that it is not difayreeable to, or inconſiftetit 
with, the rules of law, that “ heirs of the body” ſhould, in 
ſome 'caſes, be conſtrued as deſignatio perſorie : (a poſition, 
not to be diſputed, at hit time, after ſo many concurring re- 
ſolutions.) And this cafe now before the Court is one of the 
_ Caſes where they muſt be fo conſtrued. Therefore the heirs 

of the body of A. C. muſt here take by PURCHASE; they can 
take no other Way. 
And 


— 
Doe, ex di- 
miff. Lone, 
Vs LaMinG. 
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1760. 


— . 


Mlichaelmas Term 1 Geo: 3. 


And chere is no foundation for ſuppoſing that Anne Com ſ. 
if ſhe had ſurvived her uncle, could have taken . 5 


Dog, ex di- Jointly with her daughters, as tenants in common. 


miſſ. Lon Gz 
v. LAMING. 


. V, ante Pa. 


1107. 


(lt. Juſt. Fos xk was abſent.) 


Mr. Juſt. WIL Mor premiſed, that the Court were obliged 
to the gentlemen who had argued this caſe at the bar, for 
declining to go into that long ſtring of caſes uſually cited 
upon this ſubject; for the principle that muſt govern all 
caſes of this kind, is the IxTENTIOx of the teſtator, provided 
it be not inconſiſtent with the rules of law. And all caſes 
which depend upon the intention of the teſtator (which is 
the pole- ſtar for the direction of deviſes) are beſt determined 


upon comparing all the parts of the deviſe itſelf, without 


looking into a multitude of other caſes: for each ſtands 
protey much upon its own circumſtances ; and one is no rule 
for another, or very ſeldom, at leaſt. 3 


Here the teſtator intended, beyond all doubt, that the 
children of his nephews and nieces ſhould take the inheritance 
in fee ſimple, both males and females, per capita, as tenants 
in common. And this is a legal intention. 4 


But this intention can not tale effect by giving an eſtate in 


tail or in fee to the fir? taker: for the intention of the teſta- 


tor muſt be ſubſervient to the law and not the law to the 
intention of the teſtator. Now a teſtator, be his intention what 


it will, can not make an eſtate deſcend to males and females 
all together; nor gavel-kind lands to deſcend to them as tenants 
in common. The teſtator's intention can not, therefore, iale 


place, by giving Anne Corniſh an eſtate tail. 


Well, then! What is to be done? Why, (as my Lord Cole 
ſays,) you are to mould the barbarous words and expreſſions 


of the teſtator, ſo as to ectuate his intention; you can 
do ſo, without going contrary to the rules of law; but you 


cannot do this, contrary to the rules of law. { 


The queſtion therefore, in the preſent caſe, comes to this; 


« Whether it be ab/olutely neceſſary; that the words heirs, or 


cc heirs male, or heirs of the body, muſt be, in all caſes, and 
cc under all circumſtances, words of limitation. 


| Now it is certain, that in ſome caſes, and under ſome cir- 
cumſtances, they may be conſtrued words of purchaſe ; either 


upon a will, or upon a deed. The caſe of Lyle v. Gray 
was upon a deed. And there is a caſe in Palm. 359- 2 
| | | | v. Snou 


not i 
lieries 


Vo 


Mlichaelmas Term i Geb. 3. 

v. node, which was likewiſe uponga'deed + . <« Edward Egerton 
1% conveyed lands by fine, to the We of himſelf for life, re- 
&© mainder to his firſt ſon, and the heirs male of his body 
te begotten, Qa; and ſo to his fix ſons; remainder to the 
« right heir male of the ſaid ZdÞard Egerton to be begotten 
« after the ſaid ſixth ſon; and of his heirs male. This was 
« holden to be only a contingent eſtate, and net an ęſtute tail 
in Edward Egerton; becauſe it was limited to particular 
« perſons.” They are not to be conſtrued as words of /imit-= 
ation, either upon a will, or upon a deed, when the menifef 
intention of the teſtator, or of the parties, is declared to be, 
or — appears to be, that they ſhall not be ſo con- 
« ſtrued. | | Fe te IC 


Now it is plain, in the preſent caſe, that the teſtator did 
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— —— — 


Doe, ex di- 
miſſ. Lone, 
v. LAMING. 


- 


nat mean to uſe the words «© heirs of the body,” as words of 
limitation: it is as clear as if he had expreſsly ſaid, .I do 


« nt intend theſe words in that ſenſe.” 


And as to Anne Corniſb's taking an equal ſhare in fee ſimple, 


in common with her daughters—That conſtruction can never 
hold; for it is moſt certain, that the teſtator did not intend 


the diviſion into equal ſhares to be made till after Anne Corniſd's 


DEATH. 


This ſame conſtruction is further confirmed by the clauſe 
which deviſes one fourth to his niece-in-/aw Grace Read, the 
"widow of his deceaſed nephew, and to the heirs of her body, 
in the fame form of expreſſion. For it can never be imagined, 
that it was his intention to give her, (who was only the widow 
of his nephew,) an equal ſhare of the fee imple and inheritance, 
with his natural relations. | | | | 


Per Cur. unanimouſly, 
JUDGMENT for the DEFENDANT, 


— 


Haward verf. Bankes, Eſq. 


R. Serj. Hewitt, ſupported by Mr. Aſpinall, Mr. Camp- 
bell, and Mr. Wynn, moved in arrgt of judgment, after 
a verdict for the plaintiff, 555 e 
This was an action ben the caſe, (or at leaſt, it was |/o 
laid, } for damage done to the plaintiff's colliery, by what 
the defendant had done in his own colliery, and within his 
er. ſoil e Mhich colliery belonging to the defendant lay near 
to that of the plaintiff, and COMMUNICATED 407th it, though 
not immediately but mediately, there being ſome other col- 
lieries lying between them. 


Vol pf The 


Wedneſday, 
26th Novem- 
ber 1760. 
Treſpaſs vi et 
armis, and 
treſpaſs on the 


| caſe, cannot 


be joined in 
the ſame ac- 
tion. 


1114 Michaelmas Term 1 Geo. 3. 
=. treſpaſs pon the caſe. A verdict paſſed for the phintiff + and 


Hwa v. the judgment was taken as an ENTIRE jadgment on all the 


Bank Es. Three counts. „ 
The objection now made by the defendant's counſel, in 
arreſt of judgment, was, That two of theſe 3 counts are 
really and | rt; in TRESPASS, ' (though they are laid as in 

"eaſe; } and that treſpaſs and treſpaſs on the caſe can NoT be 
"JOINED in the ſame action. Hardreſs 60. Pręſton v. Mercer, 
2 Ld. Raym. 1399. Reynolds v. Clarke. 1 Ld. Raym. 272. 
Courtney v. Collett; Caribe 436. S. C. Courtney v. Connett. 
Regiſter of Writs (two places) De faſſato terra et fimo impleto; 


fer quod, Tee: 


t v. ante pa. The pisrinctron between F irefbaſy and caſe, they ſaid, 
2087, 3088. was this: IMMEDIATE damage to the plaintiff's property, is 


a ground for treſpaſs ; CONSEQUENTIAL, damage to it, is a 


ground for caſe. Now two of theſe 3 counts are immediate 
acte, (© that the defendant causkp great quantities of water 
ec to be conveyed, through divers other colheries, into the 
_ © « plaintiff's colliery, whereby, Qc.;“) and they are therefore, 
properly, in treſpaſs vi et arms: but the third count lays 
the damage to be conſequential, and is therefore rightly laid 
in caſe. So that it appears, upon the face of the declaration, 

C that treſpaſs and caſe art here joined together“ | 


Ihe plaintiff's counfel agreed the Law ; but denied the fact: 
for they infiſted, * that a// the three counts were ſtrictly 
« and properly treſpaſs upon the casr, and laid the damage 
ec to be conſequential, and not immediate.” | 1 


Tux Cour (without hearing the plaintif*s counſel) 
over-ruled- the objection. | 


The plaintiff deſcribes, in his declaration, a fact, which, 


c it cemes out at the trial, may, or may not, be a proper, ſtrict, 


treſpaſs: it might, at the trial, be proved to be either | 


treſpaſs, or caſe z either one or the other of them, according 
to the evidence. And it appears, that it was here proved at the 
trial, to be treſpaſs upon the caſe. IF it had been proved to be 
treſpaſs vi et arms, the plaintiff muſt, in hat event, have been 
non-ſuited. Before the trial, it ſtood indifferent, whether it 
would come out to be the one, or the other. However, in the 
nature of the thing, it muſt be a conſequential damage; as the 
act complained of was done upon the plaintiff's own ſoil. 


Mr. Juſtice Let the yLainTIEFy be at liberty to enter up his judgment. 
Foſter was at . | 3 

Bath during The End of * Michaelmas Term 1760, 1 G. 3. 
this whole e 

term. 


Hilary Term 
1 Geo. 3. B. R. 1761. 


The CourT was now full again“. 


ITY - * a. 4 aA. of. : = . 


ꝶ—— 


Rex ver. Turlington. 


the keeper of a private mad-hoyſe, commanding him 4 


to bring up the body of Mrs. Deborah D'Yebre, who was 
confined there by her own huſband. 5 


The Covxr thought it fit to have a previous inſpection of 
her, by proper perſons, phyſicians and relations; and then 
to proceed, as the truth ſhould come out upon ſuch inſpec- 
tion. And a caſe was hinted at, where an inſpection was 
ordered, in the * laſt term. 55 | 


A rule was accordingly made, © That Docter Robert 
« Monroe, + Peter Bodkin, and || Edmund Kelly, ſhall, at 
« all proper times, and ſeaſonable hours, reſpectively be 
s admitted, and have free acceſs to Mrs. Deborah D'Vebre, 
« the wife of Gabriel D'Febre, in the afhdavit mentioned, 
« at the mad-houſe kept by Robert Turlington, at Chelſea, in 
« order to conſult with, adviſe, and aſſiſt, the ſaid Deborah 


« D'/ebre.” i 8 


gee the mar- 
ginal note at 
the end of laſt 


Page. 


houſe by an 
hab. corp. 1 


Rex v. P. 
Wright et al* 
24th Novem- 
ber 1760. V. 
ante 1100. 


+ Her neareſt | 
relation, 
Her attorney, 


On Monday the 26th, an affidavit' of Dr. Monree's was 


read; and Dr. Monroe alſo perſonally aſſured the Court, 
« That he had ſeen and converſed with this woman, and 
« examined her nurſe; and ſaw no ſort of reaſon to ſuſpect 
« that ſhe was or had been diſordered in her mind: on the 
« contrary, he found her to be very ſenſible, and very cool 
« and diſpaſſionate.“ h „„ 


Lord MansFIELD—Take a writ of habeas corpus: and if 
this ſhould appear to be the caſe, we ought to go further. 


Mrs. D'Vebre was now brought into court by Mr. Turling- 
un. But no return was indorſed upon the writ. 


f 2 She 


—U—U — m— —— — — — —— 
. 


— — 


— — 


i 
1 
| 
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1761. 
— mand 
RxRx v. Tun - 
 LINGTONs 


Thurſday, 
29th January 
1761, 


What ſervice 
of an eject- 
ment where 
the tenant in 


* , Polleſſion ab- 


ſconds, 1s 
good 


H. 26G. 2. 
Roe, ex dimiſſ. 


Fernley and 
Tancred, v. 
Doe. 


+ Tr. 27, 28 
G. 2. Fenn ex 
dimiſſ. Knight 


v. Dean. 


Note Theſe 


caſes are not 
in the iſt 
edit. 17 54. 


Iv. poſt 8. P. 


ac cord': Good- 


Hilary Term 1 Geo. 3. 
She appeared to be abſolutely free from the leaſt appear - 
ance of inſanity. e e 4 
She was prepared to have ſworn articles of the peace 
againſt her huſband ;-and they were offered in Court, ready 
ingroſſed : but not being ſtamped, they could not be read. 


She was permitted to go away with her attorney, to his 
houſe z he undertaking to produce her here to-morrow 
morning. | HY e 


Note She deſired not to go back to the mad-houſe: and 


the Court would not permit her huſband to take her, 
under the preſent circumſtances of danger apprehended 
by her from him. | | LD 


It afterwards ended in a compromiſe, and an agreement 


to ſeparate. 


Sprightly, on the demiſe of John Collins, verſe 
Humphry Dunch. 


In ejectment 


N Mr. Clayton's motion, ſupported by Mr. Gould, who 

cited two caſes out of Barnes, (vol. 2. Supplement 23. 

* 26.4) and on afhdavit, “ That Bogguſt, the tenant in poi- 

& ſeſſion, abſconded; and that the plaintiff had perſonally 

& ſerved his niece, who was the only manager of this houſe, 

« and reſided in it; and had alſo fixed up another copy of the 
& declaration upon the premiſes ;” . | 


| The Covxr, perceiving the inconvenience that land- 
lords might ſuffer by being kept out of poſſeſſion, thought 
it reaſonable to make a rule upon the tenant in poſſeſſion to 
ſhew cauſe, Why judgment ſhould not be entered up 
« againſt the caſual ejeCtor ;” and accordingly did make 
ſuch a rule : and they further ordered, that notice of the 
preſent rule, being given to any perſon in the houſe, ſhould 


be ſufficient ; and if no perſon was in the houſe, then to be 


Med to the door, &c. 


On Wedneſday, 11th February, this rule was made abſolute 
without defence ; on affidavit of notice being given to the 


+ 


niece, and alſo affixed to the door of the houſe ||. 


right, ex dimiſſ. Method, v. No-right ; 234 May 1761; and Fenn, ex dimiſſ. Tyrrell 
et al', v. Denn; 26th May 1761, poſt, 1181. | dy ther 


deduce 
time 01 
8 An | 
1c New 
that in 
act; b 


immedia 


| year, for 


by 


Hilary Term 1 Geo. 3. 


Rex wer/. John Gardner, Eſq. 
HE ArrRMATIox of a Qlaler, ( Fohn Lewis of Lan- 


 triſbent in Monmouthſhire, ) was offered, in exculpation of 
Mr. Gardner the defendant, upon ſhewing cauſe why an 
information ſhould not be exhibited againſt Mr, Gardner for 
a miſdemeanour, $ 1 11 90 


The reading of this affirmation was objected to; by the 
proſecutor's counſel; and not much inſiſted upon, by the 


counſel for the defendant. 


The Cour held clearly, That a Quaker's affirma- 
tion could not be read, in ſupport of a criminal CHARGE : but 
ence of 


they thought that an affirmation might be read in deft 


I 


1117 
. 

1 70 1 
Thurſday, 
5th February 
1761. 

The affirma- 
tion of a 
uaker cannot 
— in ſup- 
port of a cxi- 


minal char 8e. 


a criminal charge, if the perſon charged was himſelf a 


Quaker, in order to exculpate Himſelf. 


In this third caſe, of a Quaker's collateral evidence; in 
aſiſtance of the exculpation of anoTHER perſon, when 
the Quaker himſelf was nat charged at all, they thought his 
_ affirmation. ought not to be read: and accordingly, it was 
withdrawn. Kos 8 


Biddlecombe ver /. Kervell. 
"HIS was an action of replevin, upon a diſtreſs of hogs 
taken in the New. Foreſt in Hampſhire. The defendant 
makes conuſance, as bailiff to the King; and juſtifies the 
taking the hogs, &c.' as damages feaſant in the ſaid New Fo- 
reſt in the King's ſoil, | | 2 


Plea in bar For that, _ the ſoil is the King's, yet 
the King (5 Ju. 1.) granted to the Earl of Southampton, c. 
a right of common for, &c. and-PANNAGE for hogs, c. within 
the ſame foreſt, &c. at ALL times of the year, as well in the 
fence month, as at other times, Oc. except, c. Then it 
deduces the title to, &'c. ; in whom the right was, at the 
time of making the * ſtatute of 9 & 10 V. 3. c. 36. intitled, 
“An act for the increaſe and preſervation of timber in the 
« New Foreſt in the county of Southampton :” ant ſets forth, 
that incloſures of 1000 acres were made, agreeable to the 
act; but not of any more than one thouſand acres. 


immediately, and the other rooo at a ſpecified time;) I and afterward 
year, for 20 ſueceſſive years. f See the note in next page. 


Frs 


* 
o : 
— * 
- 


+” 


It 


2 


Friday, 6th 
February 
1761. 
Explanation 
of ſtat. of 9 
& 10 Will. 3. 
c. 36. for the 
increaſe and 
preſet vation 
of timber, in 
New Foreſt, 
Hamplhice, 


* This ſta. 
tute (§ 4.) 
gives the 
King liberty 
to incloſe two 


' thouſand 


acres; (1000 
S, 200 in each 


1118 Hilary Term 1 Geo. 3. 
#7 761 « Tt then deduces the title down to the Duke of Montague: 


and ſhews a demiſe from him to the plaintiff, under which, 


Bivvte- be claims a right of common and pannage in zhoſe parts of the 
co V. New Foreſt which are not incloſed ; and ſhews enjoyment 
| Kprvsil, thereof accordingly : and therefore concludes that the de- 

fendant*taok them de injuria ſud propria, rr. 


The replication of the avowant admits the original®@ig)+ 


of common. and pannage to have been as ſtated ;* but relies 


® Set. 9. on the * clauſe in the act, „ That every perſon having y 


&« right of common of paſture or pannage, or any pfivi-. 
& leges within the ſaid foreſt, or any part thereof, ſhould 
d& enjoy the ſame for the future, in MANNER FOLLOWING, 
cc diz. their ſaid right of PANNaGE, betaveen 14th September 


„ and 11th November yearly, from and after Michaelmas 


1716, and not before; on forfeiture of any hog, pig, or 
« ſwine, that from and after the Feaſt of S. Michoel next, 
cc and before the time aforeſaid, ſhall be found in the waſtes 
& of the ſaid foreſt : and their ſaid right of common. of paſ- 
ce ture ſhall be, and is hereby, continued to them in and 
« through ſuch of the ſaid waſte ground of the ſaid foreſt, at 
& ſuch time and times as the ſame ſhall not be incloſed as 
« aforeſaid ; the time of the fence month, (viz. 15 days be- 


fore and 15 days after the Feaſt of Sr. John ibe Baptiſt, 


<& yearly,) and the time of the winter-heyning, { viz. from the 
« 11th November to the 2 3d of April yearly,) excepted.” 


Then it ſtates, that the hogs, Ec. were found damage 
feaſant, between the 11th of November and 23d April, &c. 


within the time of the winter-heyning; and therefore he 


had a right to take them damage feaſant, &'c. ang did fo; 
which he avows and juſtifies, : 


The rejoinder ſtates, that ſuch a time (ſpecifying. the day) 


+ Note the 
particular 
ed by the are yet admeaſured, c.; and avers, that even at this time, 


for 9 100 acres and no more are incloſed. 


ſuring, ſetting out, and incloſing the ſecond thouſand acres, was “ from and imme- 
« diately after the determination of the firſt ſeſſions of parliament which ſhould be held 
« after the year of our Lord 16999 16 | 

7 


To this rejoinder, the avowant demurs. 


Mr. Hu 


1 Note, In ire of the remaining thouſand acres was f ever made, 
fact, the in- Or not 2; 5 — ob 
cloſure of 1000 acres * made; and the other thouſand were not ineloſed. The 


1 
* 
. — 


he 


Vas the firſt ſeſſion of parliament held after the year 16993 
| + and that at the end of that ſeſſions, the remaining one 
time ſpecifi-= thouſand acres were NOT admeaſuxed, ſet out, or incloſed, nor 


fy argued for the avowant; and undertook to | 
maintain, That the act of 9 & 10 V. 3. c. 36. meant to e- 
train the right of common and of pannage; whether the in- 


1 


. —— 
WA > 

n 

FA VN 2 


tions and exceptions: but the right of PANNAGE is ab/olutely 


and this is to be always * from common, and all rights, 


Hilary Term 1 Geo. 3. 1119 


The queſtion depends chiefly on the th ſection of this 176 1.4 
aft: which Mr. Huſſey diſcuſſed and Ee upon, at ee 3 | 


. - BiooLE- 
Mr. Burland conteu for the plaintiff in replevin. | COMBE at. 
£4 Kare 
The it Queſtion i is, Whether the N. erer intended to 1 V. 9, 10 . 
tale gꝛway the plaintiff . igt. e 


2d Queſtion— Whether (if it did Nike plaintiff's n 
away, by incloſing 1000 acres ONLY, | 


Firſt—It only meant to take. away preſcriptive rights of, 

common: V. 20 C. 2. c. 3. for the increaſe and preſervation 

of timber within the foreſt of Dean ; (from whence this pro- 

viſo is literally + tranſcribed.) And he cited Sir Francis f V. rt. of 


Barrington's caſe, 8 Co. 136. * 8 ou 
Secondly—This right could not be taken n dy a Per. 1 » ( i 
tial incloſure. Thr 


Mr. Hay, i in 1 Hogs cn be. within a pre- 
ſcriptive right. the right for he muſt depend upon grant. 
And this is à diſtinct independent proviſion. (24) Some part 
muſt be many years before it could be incloſed. It was. not 
neceſlary to incloſe the Winder at the a time men- 
tioned in the act. 


Lord Nansvrnt 5 held it 42 that the ſtatute meant, that 
the right of coMMON in the inclgſed parts, ſhould be reſtrained 
ABSOLUTELY, ſo long as they ſhould remain incleſed.; but be 
continued in the UNzncloſed parts only, under certain linita- 
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taken. away, for eighteen years; and after that, reſtrained 10 
a particular limited time ; and theſe hogs were there found, 


at a time when they ought not to have been there. 


zd. The ineloſure of the whole is not neceſſary : NEEDS 
a condition precedent, © that the whole ſhall be firſt incloſed, 
6 before the reſtriction of common ſhall at all take place. 


Mr. Juſt. n and Mr. a Fosrp n with his 
Lordſhip in opinion. en Ants 


: Mr. Juſt, WiLmorT—1ft, This is a common lk 
grant. The preſent queſtion only ref] ect nnage : the 
action is brought for taking hogs only. Erbe ad 4 5 the 
crown the power of incloſing 6000 acres in the whole, for 
the ſake of increaſing and preſerving the growth of timber; 


f 4 | & on) 


» 


"of 


1761. e vlg it remains incloſed 2 but as to the aneh, thy 


| right remains as it Was, under certain limitations and 
Bippps- exceptions. | „ | | 
COMBE Ve. '/ A 


Keavzrr. 


But the right of | PANNAGE is quite taken away for eighteen 
years ; and is even then reſtrained to a certain limited time, 
vis. between 14th September and 11th November. 


2dly, And cheſe are two diſtinct clauſes. The incloſure 
18 not a condition precedent. ; Sir Francis 7 Barrington's | 


does not prove any thing in the preſent caſe, nor inter 


with any thing that I have ſaid. 
| 2 er Cur. J UDGMENT for the DEFENDANT, 


| —— roth Hallet, Eſq; and others, ver/. Eaſt India Company. 
February | | EY ; * 


8 'T 1 PON ſhewing cauſe againſt a h defe | 

ſhewing cauſe againſt a rule why the defendants 
— wa yu 1 ſhould not have leave to bring 2670 1 upon 
manded is cer- two of the aſſigned breaches only , ( viz. for freight and for 


tain, or capa- demorage,) in an action of covenant brought upon a charter- 
| _ of being party, by the owners of a ſhip, againſt the Eft India Com- 
computation) Panys' who had taken it up in their ſervice; and that the ſaid 
ayment into 2670 J. ſhould be ſtruck out of the declaration; (in which 
Court ad- a ſeyeral other breaches were aſſigned, as well as theſe two 3) 
mitted, an F to 27-1 . 


fo much ſruck Lord Mansr LET p obſerved, that in motions of this kind, 


Sa where the defendant applies to pay money into Court, and 


* Sce the very to have the demand thereupon ſtruck out of the declaration, 
words of this the Jaw ariſes upon the fact; and the true and ſenſible diſ- 
__ gonad tinCtion is, That where the ſum demanded is a ſum cer- 
TX 3 e tain, or capable of being aſcertained by mere computation, with- 
explanation * out leaving any other fort of diſcretion. to be exerciſed by 
of its mean- cc the jury, it is right and reaſonable to admit the defendant 
ing. « to pay the mongy into Court, and have ſo much of the 

« plaintiff's den pon him ſtruck out of the declaration; 

c and that if the Plaintiff will not accept it, he ſhall pro- 


« ceed at, his peril,” 5 


In the preſent caſe, it being eafy to aſcertain by mere com. 

Sy: putation the demorage at fo much per day, and the freight at 
F ſo much per ton, (notwithſtanding that different ſorts of 
goods are to pay different rates 2 ton, ) and to ſettle the 
account very exactly, from fas that muſt be notoriouſly known 

in the ſhip; and nothing elſe remaining to be ſettled, nor 

any thing further being left for the judgment and diſcretion 

of the jury to be exercifed upon; the defendants ways, 

FT 4 | TRE 5 
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cho reſent caſe, to be at liberty to pay the money into 
8 upon theſe two counts: but this. 1 the other hand, 


rar 
176 


I. 
e 


the plaintiffs ought to have 1NsPECTIoN of the ſhip's papers, Harter and 
now remaining in the hands of the Company; in order ta Others, v. 


enable them to judge, whether it will be prudent and adviſe- Easr Invia 
able for them to accept the money ſo brought in; or to pro- COMPANY, . 
2 their cauſe. And this method will be moſt advan- Pe 


tagebus to both ſides, ? 


rule was made accordingly. 


4 


1 


The original rule was made on the motion of Mr. Norton 
and Mr, Winn, on behalf of the defendants, and was 
worded thus: That the plaintiffs ſhould ſhew cauſe why 
« the defendants ſhould not have leave to bring into Court 
« the ſum of 2670 J. with reſpect to the freight and demorage 


„ in this cauſe 3 and thereupon, unleſs the plaintiffs ſhall 


accept Mreob, with coſts to be taxed by Mr. Owen, in 

« full diſcharge of the ſeveral breaches aſſigned in this ſuit, 
« on account of ngn-payment of freight and m_— the 
c ſaid 2670 J. ruck out of the plaintiff's Hands 
te on that account, and paid out of Court, to the plaintiffs 
« or their attorney; and, upon the trial of the iſſus; the 
« plaintiffs ſhall not be permitted to give evidence for the 


e ſame,” 


Note—The meaning of this rule is—That if the plaintiffs 


do not accept the ſum brought into Court, the ſame is to be 
ſtruck out of the declaration; and the plaintiffs, upon the 
trial, are not admitted to' give evidence 2 the ſum brought 
into Court ; and if the plaintiffs, upon the trial, do not prove 


more due to them than the money brought into Court, there 


muſt be a verdict for the defendants. But the plaintiffs are 
at liberty to accept the ſum brought ig Court, in reſpect 
to the breaches aſſigned for non-paymentÞ$f freight and de- 
morage, and to proceed as to any other Hgaches mentioned 
in the declaration, (extepting thoſe two,) if hey think proper. 


This RULE was made abſolute: and it was now further 
added, „That a true freight note be delivered to the 
“ plaintiffs; and that the plaintiffs ſhall have inſpec- 
4% tion of all papers, books, &c. that may aſcertain 
© the thip's freight and earnings? 


This propoſal was readily agreed to, on both ſides: and a' N 
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1 8 | Rex ver/. John Perrot. | 


F > 


Bankrupt not TH E defendant being brought up from Nexwgaze, by 
r a+ 
ueſtion re- 


poſition of his and detained, without bail or mainprize, „ UNTIL ſuch time 
eftate and ef- © as be ſhall SUBMIT himſelf to the faid commiſſioners, or the 
ow I _ 19 major part. of them, and FULL anſwer make, to their. ſa- 
the commiſ. tigfaction, to the queſtion ſo put by them to him as afore. 
fioners, held ** ſaid;” which queſtion was ſpecified in their warrant, to 
good cauſe of have been put to him by them in writing, upon the Lasr 


commitment day of his examination, after his having obtained 46 days 


by them. beyond the ordinary, time; and to have been propounded to 


him in theſe words, viz. As you do admit that you have 
„ ſpent the laſt week previous to this your examination, 
c with Mr. Maynard (one of your aſſignees) to ſettle and 
cc adjuſt your accounts, and to draw up a true ſtate thereof, 
< to, enable you to, cloſe ſuch your DG and do 
« hkewiſe S4 
« this After giving you credit for all ſl of money paid 
68 by you, and making you debtor for all goods ſold and de- 
c livexed: to you, from your firſt entering into trade to the 


& time of your bankruptcy, it appears that there is a deſi- 
« ciency of the ſum of 13513/. Give a true and particular 


« account what is become of the ſame ; and how and in what 
e manner you have applied and diſpaſed thereof.” To which 
tion, ſo put by the commiſſioners as afareſaid, the ſaid 


Jahn Perrot did wilfully and obſtinately refuſe to give any 


ather than the following GENERAL an/wer, (that is to ſay,) 
6 That on goods ſold this laſt year, I have loſt upwards of 
& 2000 l. and by mournings, I have loſt upwards of 1000 J. 
« and that for 9 or ten years, I have (and I am ſorry to ſay 
c it) been EXTREMELY. EXTRAVAGANT, and ſpent LARGE 
„ ſums of money Jobs Perrot.“ Which anſwer of the 
ſaid John Perret, OT being SATISFACTORY, to us the ſaid 
commiſhoners— IMſe are therefore to will, require, and 
authorife you immediately upon receipt hereof, to arreſt, 
De. and him ſafely to convey, &c. and to deliver, Wc. 
ſafely to keep and detain, without bail or mainprize, UNTIL 


1 ſuch time as he ſhall ſuhmit himſelf to us the faid commiſ- 
| ſioners, or to the major part of the ſaid commiſſioners, by the 


x „ ſaid commiſſion named and authoriſed, and FULL anſwer 
mate to our or their ſatisfafton, to the queſtion fo put to him by 
us as aforeſaid, . 5 | 


* 
I, 


Two reaſons were urged on the part of the defendant, 
why he ought to be diſcharged from this impriſonment. 1ſt, 
That the anſwer which he had already given, was a full, 


feficient, and ſatisfafory anſwer, and the 5% and only _ 
: OY - a 


* 


+ . HABEAS CORPUS, appeared upon the return to have been 
pectingthediſ- committed by commiſſioners of BANKRUPTCY, to be ſafely kept 


mit, that upon ſuch ſtate thereof, it appears 


. ; \ 
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that could be given by an idle extravagant man, who had 1761. 
never kept any accounts: and, conſequently, that the im- . 
priſoning him until he ſhall give a more full and ſatisfactory Rex v. 
anſwer to the queſtion, was an impriſonment for life. PAROr. 


| The 2d reaſon was, That the power and juriſdifion of the 
commiſſioners, to take the bankrupt's examination and diſ- 
cloſure, was temporary and limited, and confined to the time 
allowed to the bankrupt to come in and ſurrender himſelf, 
and ſubmit to be examined ; after which limited time, the 
commiſſioners had no power to examine him at all: conſe- 
quently, they had no juriſdiction to commit him for any 
LONGER time than their own power to examine him laſted ; 
which did not exceed the time allowed him to come in and 
ſurrender himſelf, and ſubmit to be examined. And his 

- counſel compared it to a commitment by the Houſe of Com- 
mons; which ended with their ſeſſion, N 7 


* 
a | 
— 


In ſupgort of theſe objections, they relied upon the con« 
ſtruction of the bankrupt- acts; and particularly of 5 G. 2, 


On the other fide, it was infiſted—1ft; That the bank- 
rupt's anſwer was nugatory and inſuſſicient; and, 2dly, That 
the power and juriſdiction of the commiſſioners to examine 
the bankrupt, and obtain a diſcloſure and diſcovery of his 
eſtate and effects, and the manner in which he had diſpoſed 
of them, was nat limited and confined to the laſt minute al- 
lowed him for his ſurrender and ſubmiſſion 3 but might be 
purſued and proceeded upon at any SUBSEQUENT time. And 
for this, they relied on the end and intention, and genuine 
conſtruction of all the bankrupt- acts, and particularly of 
I J. 1. c. 15. 5 7, 8. and 5 G. 2. c. 30. 95 16. ä 
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Lord MansFiELD—lf the Wee was improper, or 
if the queſtion be proper, and the anſwer ſatisfactory, the 
man ought to be diſcharged. But this is a proper queſtion; 
and the anſwer is very inſufficient and ande, | 


The conſtruction offered by the counſel who object to this 

commitment, is founded upon mere arbitrary implication : 
the legiſlature ſay no ſuch thing. On the contrary, the 
5 G. 2. c. 30. f 16, gives power to the commiſſioners to com- 
mit the bankrupt UNTIL he ſhall ſubmit himſelf, and Full an- | 
ſwer make to their ſatigfaction: and ſection 17th gives power 
to the Court or Judge, to recommit him to the ſame priſon, 
there to remain as aforeſaid, UNTIL he ſhall confirm as 
aforeſaid, | | | | 

The examination is net confined to be within the time limited 


for the bankrupt to come in and ſurrender, and fubmit to be ws 
= e cee 2 mined, 
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1124 
BS bt 
man v: 
PexROT. 


8. . 
. 30% . 


contradict himſelf:) but 


| aught to be remanded. 


5 Hilary Term 1 Geo. 3. 
amined. The bankrufb muſt indeed ſurrender within the ti; 


mited time; and he mut bmi within the limited time, to 


be examined from time to time; and he muſt, upon his ex, 


amination, diſcloſe and diſcover, and deliver up his eſtate 


and effects: but the act does not require the examination to 
be full and perfect, and * completed within the limited 
time; nor is it proper that it ſhould be ſo. A man's memo. 
ry may fail him at one time, and be refreſhed at another; 
or his firſt anſwer may be equivocal, or imperfect: and why 
ſhould he not be called upon to explain and complete it? The 
power of the commiſſioners is general, and not limited to the 
compaſs of time given to the bankrupt to come in. 


The laft examination within the limited time is material 
indeed to the bankrupt hinges (becauſe he cannot afterwards 
it he may be. compelled by the com- 

miſſioners to make further anſwer, nfter that time. The 
bankrupt may omit to come in, till the very laſt minute of 
his time; and if he then, ſurrenders and ſubmits to be ex- 
amined; this will /ave his felony : but it may be abſolutely 


impalſible for him to make a full diſcovery and diſcloſure of 
his eſtate and effects, or to give full anſwers to proper queſ- 


tions within this ſpace of time, | 


But here the commiſſioners: have, within the limited time, 
required a further anſwer to their queſtion, and committed 
him for refuſing to give it. This commitment was /egal, at 
the time when it was made: and I am clearly ſatisfied, that 


| He can not redeem himſelf from his impriſonment: but on 


giving a full anſwer to the queſtion. If he ſhould give a full 
anſwer, and the commiſhoners not be ſatisfied with it, he 
will then be intitled to his proper r emed. 


The objection has been ſtrongly argued: but there is no 


caſe to ſupport it. It is a new invention, and would entirely 


defeat the end and intention of the bankrupt- acts. 


The three Jupcks were all equally clear, ; that the man 


Mr. Juft. FosTER added, that the powers under the ſta- 
tute of 1 Fa. 1. c. 15. continue ſtill in force, notwithſtand- 


ing the ſubſequent ſtatutes z and that none of them preclude | 
a further examination. 1 4 


Mr. Juſt. WIL xor alſo concurred in this; and ſaid, that 
all the bankrupt- acts ought to be taken together, ſo as to an- 
ſwer the great general end and intention of the legiſlature: 
the clauſes operate together, and are auxiliary to each 2 75 ; 


* 2 F 
IO" 
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and they certainly give a power further examination. 1761. | 
There are vaſt numbers of queſtiongghat may be aſked un- A 
der the examination, more than can be under the mere ſur- Rex v. 
render and ſubmiſſion ; that may require further time, or PRRor. 
even ariſe afterwards. The ſubmiſſion alone is not enough: | 
he muſt ſubmit to be examined from time to time; and he 

ought not to be diſcharged till he has fully anſwered. His 

preſent anſwer is moſt clearly deficient. | 


Per Cur. unanimouſly, . f 
The DEFENDANT was REMAND RD. 


J. a beſt. Pa. 121 > Monday, 8th June 1761. 


Tr bora 
Rex ver/. Wheatly: : 22th February 
| : | 1761. 


M R. Norton, for the proſecutor, ſhewed cauſe why judg- (x Black. Rep. 
ment ſhould not be arreſted; a rule for that purpoſe 273. 8. C.) 
having been obtained, upon a motion made by Mr. Morton — ing leſs 
on Monday, 26th Fanuary laſt, in arreſt of judgment upon' e . 8 
this indictment for knowingly ſelling amber-beer ſhort of the due quan- 
the due and juſt meaſure, (whereof the defendant had been tity, not in- 
convicted. 12 5 dictable. 


The charge in the indictment was, © That Thomas Wheat- 
« Jy, late of the pariſh of $7. Luke, in the county of Mid- 
« /ex, brewer, being a perſon of evil name and fame, and 
« of diſhoneſt converſation, and deuiſing and intending to deceive 
« ond defraud one Richard Webb of his monies, on, &c. at, Wc. 
« falſely, fraudulently, and deceitfully, did ſell and deliver, and 
te cauſe to be ſold and delivered, to the ſaid Richard Webb, 
« 16 gallons, and no more, of a certain malt liquor com- 
“ monly called amber, FOR AND As 18 gallons of the ſame 
liquor; which ſaid liquor, ſo as aforeſaid fold and deli. 
cc yered, did then and there wart two gallons of the due and 
« juſt meaſure of 18 gallons, FOR WHICH the ſame was ſold and 
ce delivered as aforeſaid y (the ſaid Thomas Wheatly then and 
te there well knowing the ſame liquor ſo by him ſold and de- 
© livered to want 2 gallons of the due and juſt meaſure as 
« aforeſaid;) and he the ſaid Thomas Wheatly did receive 
te of the ſaid Richard Webb the ſum of 15 ſhillings, &c. for 
« 18 gallons, &'c. pretended to have been ſold and delivered, 
« &c. although there was only 16 gallons ſo. as aforeſaid 
« delivered: and he the ſaid Thomas Wheatly, him the ſaid | 
«© Richard Webb of 2 gallons of, c. fraudulently and un- WH 
& lazyfully did deceive and defraud ; to the great damage and \ 
« fraud of the ſaid Richard Webb, to the evil example of „ 
cc others in the like caſe offending, and againſt the peace of 
«© our ſovereign Lord the King, his crown and diguity.“ 1 
— | | r. 
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Hilary Term 1 Geo: 3. 
Mr. Morton and Mri Vater, who were of counſel for che 


70. defendant, (to arreſt i judgment, ) objected that the fact 


Rex V. a 


WaraTLY. 


v. Tre- 


cited Rex v. Gombrun, P. 1751, 24 G. 2. 


maine's Pleas 
of the Crown, 
pa. 85 to 111. 


charged was nothing more than a mere breach of a crvil cox 
TRACT; not an indictable offence. To Par, this, they 

| „K. which was 
exactly and punctually the ſame caſe as the preſent, only 
mutatis wutandic. And Rex v. Driffield, Tr. 1754, 2), 28 


G. 2. B. R. S. P. An indictment for a cheat, in ſelling 


coals as and for two buſhels, whereas it was a peck ſhort of 
that meaſure: there the indictment was quaſhed on motion. 


Rex v. Hannah Heath—An indictment for ſelling and deli- 


vering 17 gallons 3 quarts and C pint of geneva, (and the 
like of brandy,) as and for a greater quantity, was quaſhed 


on motion. 


In 1 Salk. 15 1. Nehuff's Caſe, P. 4 Ann. B. R. A tor. 
giorari was granted to remove the indictment from the 0% 
Bailey; becauſe it was not a matter criminal: it was © bor. 
cc rowing 600/. and promiſing to fend a pledge of fine 
« cloth and gold duſt ; and ſending only ſome coarſe cloth, 
& and no gold duſt.” . | 5 


In Tremaine, * title Indiiments for Cheats,—all of them 
either lay a conſpiracy, or ſhew ſomething amounting 'to a 


falſe token. 


A mere civil wrong will not ſupport an indictment. And 
here is no criminal charge: it is not alleged, “ that he uſed 
« falſe meaſures.” The proſecutor ſhould have examined 


and ſeen that it was the right and juſt quantity. 


Mr. Norton, pro rege, offered the following reaſons Why 
the judgment ſhould not be arreſted. | 


The defendant has been convicted of the fact. He may 
bring a writ of error, if the indictment is erroneous. 


This is an indifable offence ; "tis a cheat, a public fraud, in 
the courſe of his trade: he is ſtated to be a brewer. There 


is a diſtinction between private frauds, and frauds in the 


courſe 45 trade. The ſame fact may be a ground for a pri- 
vate action, and for an indictment too. * 


None of the cited caſes were after . Te might here 


(for aught that appears to the contrary) have been proved, 


tc that he ſold this leſs quantity, by falſe meaſure: and every 
thing ſhall be preſumed in favour of a verdict. And here is 


a fulſe pretence, at the leaſt ; and it appeared upon the trial to 
be a very foul cal. 8 2 9 


Hilary Term 1 Geb. 3. 

- The counſel for the defendant, in reply, ſaid, that nothing 
can be intended or preſumed, in a criminal caſe, but ſecundum 
allegata et probata 


being done privately, and its being done in the courſe of 


— 


alleged be an indictable crime or not. The fact alleged is— 
(Then his Lordſhip ſtated the charge, verbatim. 
The argument that has been urged by the proſecutor's 
counſel, from the preſent cafes coming before the court after 
a verdict, and the cafes cited being only of quaſhing upon mo- 
tion, before any verdict really turns the other way : becauſe 
the Court may uſe a diſcretion, * whether. it be right to 
« quaſh upon motion, or put the defendant to demur; but 
after verdict, they are obliged to arreſt the judgment if they 
ſee the charge to be inſufficient. . And in a criminal charge, 
there is NO /atitude of intention, to include any thing more than 
is charged: the charge muſt be explicit enough to /upport 


Here, the fa# is allowed; but the conſequence is denied: 
the objection is, that the fact is not an offence indictable, 
though acknowledged to be true as charged. h 


And that the fact here charged ſhould not be conſidered as 
an indictable offence, but left to a civil remedy by an action, 
is reaſonable and right in the nature of the thing : becauſe 


it is only an inconvenience and injury to a private perſon, ' 


ariſing from that private perſon's own negligence and care- 
leſneſs in not meaſuring the liquor, upon receiving it, to ſee 
whether it held out the juſt meaſure or not. 
I. 

The offence that is MdiQtable muſt be ſuch a one as affects 
the puBL1c. As if a man v/es falſe weights and meaſures, and 


ſells by them to all or to many of his cuſtomers, or uſes them in 


the general courſe of his dealing: fo, if a man defrauds an- 
other, under falſe tokens. For theſe are deceptions that com- 
mon care and prudence are not ſufficient to guard againſt. So, 
if there by a conſpiracy to cheat: for ordinary care and caution 
is no guard againſt this. | 


Thoſe cafes are much more than mere private injuries: 


they are public offences. But here, it is a mere private impo- 


ſition or deception ; no falſe weights or meaſures are uſed 
1 N 


| it might happen without his own perſonal Rex v. 
knowledge. And they denied any diſtinction between this War, 


Lord MansrieLÞ—The queſtion is, Whether the fact here 
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| Hilary Term 1 Ged. 4 
no falſe tokens given; no conſpiracy only -impoſit! ion 
upon the perſon he was dealing with, in delivering him u 
: Jeſs quantity inſtead of a greater; which: the other careleſs 
Wuzat#r. ly accepted. Tis only.a non-performance of his contract: 
for which non- performance, he may bring his action. | 


1. The ſelling an unſound horſe, as and for a ſound one, is 
not indictable 1 the buyer ſhould be more upon his guard. 


„ i : — 
| The ſeveral caſes cited are alone ſufficient to prove, that 
: dhe offence here charged is not an indictable offence; But be- 
ſides theſe, my brother Deniſon informs me of another caſe, 
tthhat has not been mentioned at the bar. It was M. 6 G. 1, 
t have alike B. R. * Rex v. Wilders, a brewer: he was indicted for a 
account of this cheat, in ſending in, to Mr. Hicks, an ale-houſe keeper, ſo 

caſe. The | e ee 

court ſaid, that many veſſels of ale marked as containing ſuch a meaſure, 
the proſecutor | and writing a letter to Mr. Hicks, aſſuring him that they did 
could not have contain that meaſure; when in fact they did not contain 
a wag 9 t ſuch meaſure, but ſo much leſs, Wc. This indiCtment was 
** own care. quaſhed on argument, upon a motion: which is a ſtronger 
leſſneſs; and caſe than the preſent. | | IR 

_ Inſtanced the a | * 3 
caſe of ſelling an unſound horſe, affirming him to be ſound; and they held, that ſuch pri- 
vate unfair dealings, which did not affect the public, were not indictable crimes; unleſs 
accompanied with falſe tokens, or conſpiracy, or ſelling by falſe weights or meaſures. 


Therefore the law is clearly eſtabliſhed and ſettled; and 1 
think on right grounds; but on whatever grounds it might 
have been originally eſtabliſhed, yet it ought to be adhered - 
to, after it is eſtabliſhed and ſettled, | 


Therefore, (though I may be ſorry for it in the preſent 
caſe, as circumſtanced,) the judgment muſt be arreſted. 


Mr. Juſt. Dzx150x concurred with his Lotdſhip, | 


* This is nothing more than an actien upon the caſe turn- 
ed into an indictment. Tis a private breach of contract. 
And it this were to be allowed of, it would alter the courſe 
of the law; by making the injured perſon a *vitne/5 upon the 
indictment, which he could not be (for himſelf) in an action. 


Here arc no falſe weights, nor falſe meaſures or any falſe 
; token at all: nor any conſpiracy. | 


+6 Mod. 32. In the caſe of 2h Dueen v. Maccarty et aÞ + there were falſe 
8 Raym. tokens, or what was conſidered as ſuch. In the caſe of f : 

n Queen v. Jones, 1 Salk. 379. the defendant had received 201. 
os 13. = 98 pretending to be ſent by one who did not ſend him Et per 
6 Mod. 105. | EE = 5 ur. 


a e 
8 


« 


Cure © It is not indictable, unleſs he came with falſe tokens: 1761. 
« we are not to. indict one man for making a fool of an- 


1 


bother; let him bring his action- 


DOOR” os e 2 53 „„ Ware, 
If there be Falſe tokens, or a conſpiracy, it is another caſe. 5 
The Queen v. Maccarty was a * conſpiracy, as well as falſe * V. ut ſupra, 
| tokens. Rex v. Wilders was a much ſtronger caſe than this; and 6 Mod. 
and was well confidered: that was an impoſition in the cowr/e E . 
of his trade ; and the man had marked the veſſels, as contain- 
ing more gallons than they did really contain, and had written 


a letter to Mr. Hicks, atteſting that they did ſo. . 


But the preſent caſe is no more than, a mere breach of con- 
tract: he has not delivered the quantity which he undertook 
to deliver. p EXT * 
The Court uſe a diſcretion in quaſhing indictments on mo- 
tien: but they are obliged to arręſt judgment when the matter. 
is not indictable. And this matter is not indictable : there- 
fore the judgment ought to be arręſted. + ona 


My, Juſt. Fos r] We are obliged to follow ſettled and 
eſtabliſhed rules already fixed by former determinations in 
caſes of the ſame kind. | | 


Ide caſe of Rex v. Wilders was a ſtrong caſe; (too ſtrong, 
perhaps; for there were falſe tokens: the veſſels were marked 
as containing a, greater quantity than they really did.) 


oy — 


Mr. Juſt. WIL MO r concurred. This matter has been fully 
ſettled and eſtabliſhed, and upon a reaſonable foot. The trus 
diſtinction that ought to be attended to in all caſes of this 
kind, and which will ſolve them all, is this That in ſuch 
impoſitions or deceits, where common prudence may guard 
perſons againſt the ſuffering from them, the offence is not 
indictable, but the party is left to his civil remedy for the 
redreſs of the injury that has been done him: but where 
falſe weights and meaſures are uſed, or falſe tokens pro- 
duced, or ſuch methods taken to cheat and deceive, as people 
can not, by any ordinary care or prudence be gugrded againſt, 

there it is an offence indictabtbee. | 


In the caſe of Rex'v. Pinkney, P.6 G. 2. B. R. upon an in- 

dictment © for Jelling a ack of corn (at Rippon*market) 
© which he falſely affirmed to contain a Wincheſter buſhel, 
* ubi reverd et in facto plurimum deficiebat, Sc.“ the in- 
dictment was aud upon motion. | 


va Bo Gg In 


- 
2 


— hi, ay 
« TT 


— — 


„ 


4 
l 
Te £5 
f 
2 
2 2 2 
2 be 
1 
8 14 { 
+ 42 G8 
4 \ 
„ 
„ 
19 
2 
. = 
LIE 
41 
[. 4 
4 o 
bd: 14 
\ l 
1.9 * 
12 * 
14. wo of 
* + $5 = 
{4 2 79 
1 
. 1 nn 
Fannie 
4 1 
- (AS oy 
e 1 
+ 2K Ly 
* * 
nen 
2 Li 
F 
ane. 
| b 
* rl 
1714 
err 
. 
"7 bs 61 : y 
T9 T1 
N 2 
447 4 
2 q , 
ne 
4 N. 
1 
„ 0 R 
5 1 
4 in l 
i 
een 
1 * 11 20 
Fs 
4 q = 4 
4 1 1 
it 
147 « 
1 
40 
1 
* 
or 7 
1 >, * 
1 
. 
$6 io 1 
0 8 
LE. + 
1572 
TIF 
8 
a * 
as 4 
* 7 
if 
AI. Iz 
q Jig 
Fat 
x Oy 
by 
* 
Kn Wi 
1 
3% } 
G 


a 
b 
ö 


% 


— — TIT 9 — IG — — — r —. Ln ad” BG et T - 
. —————— 4 TS Ser — — EAST 3 DE Oe oe CF i. & * 
S ; 2 * » - 
{7 * 5 . P 
# DSS — 9 — 2 — need — — ; — =: 
- - 228 A W r 5 — 
— — . N * SS 


Sx 


. ——— 
— by —— 2 8 * — 
8 A 4 —— 
— + Sa 


> . ———— SR 
1 : 2 
— _—_ - 


Kt 


| Hilary Term 1 Geb, 3. 
meaſured the liquor, before he accepted it: and it was hig 
own indolence and negligence if he did not. Therefore 
common, prudence might have guarded him againſt ſuffering 
any inconvenierice by the defendant's offering him leſs than 
he had contracted for. | 


This was the caſe of Rex v. Pinkney; and it was there 
faid, That if a ſhop-keeper, who deals in cloth, pretends to 
ſell ten yards of cloth, but inſtead of ten yards bought of 

him, delivers only fix, yet the buyer can not indict him for 
delivering only fix z becauſe he might have meaſured it, and 
{en whether it held out as it ought to do, or not. In this 
caſe of Rex v. Pinkney, and. alſo' in that caſe of Rex v. Com- 
brun, à caſe of Rex v. Nicholſen, at the fittings before Ld. 

R 


aymond after Michaelmas term, 4 C. 2. was mentioned; 
Which was an indictment for felling' fix chaldron of coals, 
which ought to contain 36 buſhels each, and delivering fix 
buſtiels ſhort: Eord Raymond was ſo clear in it, that he or- 
dered the defendant to be acquitted, 


— * 


® See th 8 Per Cur. unanimouſſy, 5 
. The jut muſt be ® AkRxsT ID. 


Rex. ver/. Dunnage. 


Delivering leſs #115 caſe was exactly the ſame point with that of Rex 
oats than the 1 v. Wheetly, which was determined this very morning +. 
_— KK T 
de der The defendant ſtood indicted for knowingly ſelling and de- 
quantity, not lvering three buſhels and 2 half of oats, as and for four 
indictable. buſhels, which wanted half a buſhel of the juſt and due mea- 
+V. _ pa · ſure; with intent to deceive and defraud, &c. 
1125. (t : 


| Benn .. Upon Mr. $towe's motion to quaſh this indicment, 114 
12 0 Mr. Norron's agreeing that it could not be ſupported, ſince 


the determination of the Court this morning, in the caſe of 
Rex ve V —_ | | | „ | 
This INDICTMENT was alfo avkenty che rule for 
ſhewing cauſe hy it ſhould not be ſo, being made 

abſolute without argument. 1 he 


* 


#4 Rex v. Ofborne. 700 pa. 1697. 1 oth June 1 766. 
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The following caſe may be conſidered as. one of this 
term; becauſe the certificate bears date in the vacation 

next following it, and nearer to Hilary term than ta 

Ear term. 1 Ra 


Selwyn, Eſq. vegſ Selwyn, Widow, and Others. 5 


THIS caſe came out of Chancery, for the opinion of the 


It was twice argued here, and both times very elaborately 
and well; firſt, by Mr. Sewell, for the plaintiff, and Mr. 
Charles Forke, ſolicitor general, for the defendants, in Eaſfer 
term 1760, 85 2. and again in Michaelmas term 1760, 
1. 3. by Mr. De Grey, for the plaintiff, and Mr. Norton, 
for the defendants. VV 
The cauſes in Chancery were thus intitled— 
Between George Ang us Selavyn Eſq. now } 
the Nee and heir of Jobn F Plaintiff; 
Selwyn, Eſq. deceaſed, es 
Mary Selwyn, widow and admini-} — 
ſtratrix with the will annexed of þ Defendants, 
the ſaid Johm Selwyn, and others, ) . | 
And 


Between the ſaid Mary, Selwyn, widow, _ Plaintiff 


. 


(r Black. Rep, 


222. S. C. 251. 


$. C53 --:; 
Lands paſs by 
a will made 
before a reco- 
very ſuffered, 
but after the 
deed to lead 
the uſes. 


The faid George Auguſtus — * 83 


and others, 


The caſe ſtated ſeveral famĩly- ſettlements and tranſactions: 
by which it appeared, that the premiſes were limited in ſtrict 


ſettlement to John Selwyn the elder, for life; remainder to 


his firſt and every other ſon by his wife Mary, ſucceſſixely, 


in tail male; remainder to Joh INE elder, and his 


heirs, | 


{e 


<d of the remainder in tail male, | 
By bargain and ſale, dated\2oth April 17 1 „ inrolled in 
Common Pleas, between the ſaid ahn Selwyn the elde 
and Jahn Selauyn the younger, of the firſt part; John Wale 
In, Gent. of the ſecond part; and Francis Donce, Gent. of 
che third part; it is witneſſed, that for barring all eſtates- tail 
rn SY FO ey ann 


ohn Selwyn the younger was the eldeſt ſon ; and, a8 ſuch, | 
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1132 4 Hilary Term 1 G 0. 3. 
| 1761 > Femiainders and reverſions of and in the meſſuages, farms, 
— lands, and hereditaments after mentioned, and for. ſettling 
Str v. and limiting the ſame to and for the uſes, intents and pur- 
SzLwyxn. poſes, and in manner after mentioned, the ſaid John Selwyn 
- theelder, and John Selwyn the younger, did grant, bargain, 
and ſell unto the ſaid hn Walelin and his heirs, all thoſe 
two farms, lands, and hereditaments in the poſſeſſion of the 
ſaid John Harris and William Harris mentioned in the faid 
bargain and fale of the 12th of Fune 1750, with the appur- 
tenances, and the ſaid 4 farms in the indentures of leaſe and 
releaſe of the iſt and 2d of April 1151, then in the ſe- 
veral tenures of William Gaſcomb, John Print, Mary Print, 
and Jane Cannon, with their appurtenances, and the reverſion 
and reverſions, c.: to hold to and to the uſe of the ſaid 
. Jahn Wikelin and his heirs, to the intent he might become 
tenant of the freehold, to the end a common recovery might 
be ſuffered of the premiſes comprized in that indenture of 
| bargain and fale : po which purpoſe it was agreed, that the 
ſaid Francis Donce ſhould, on this ſide, or before the end of 
Eaſter term then next, or of ſome ſubſequent term, proſe- 
cute a writ of entry upon diſſeiſin of the ſame premiſes, 
againſt the ſaid John Wakelin; who was to. appear and vouch 
over to warranty the ſaid John Selwyn the elder, who was 
to appear and vouch the faid Jobn Selwyn the younger, who 
Vas to vouch the common vouchee. And it was thereby de- 
clared and agreed, that from and immediately after the ſuf- 
fering the ſaid common recovery fo as aforeſaid, or in an 
other manner, or at any other time ſuffered, or to be ſuf- 
fered, the ſaid common recovery, and all and every other 
. common recovery or recoveries thentofore or thenafter 
to be had or ſuffered of the ſaid premiſes between the ſaid 
parties, ſhould enure, and the recoverers ſtand ſeiſed ef the 
remiſes, to the uſes after mentioned, viz. to the uſe of the 
ſaid John Selꝛuyn the elder, for life, without impeachment of 
waſte, with power to grant leaſes for any term not exceed- 
ing 21 years; remainder to the uſe of the ſaid Fobn Selwyn 


the younger, his heirs and aſſigns for ever 
| Eaſter term ended on the 2oth of May 1751. ve 
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On the 3cth May 1751, the writ of entry was ſued out. 


| This writ of entry wag returnable in 1 5 days from the Holy 
Trinity; which was the 16th day of June in the ſaid year 
1751.. Trinity term begun on the 7th of June 1751- 


Wl SJ n F . 


On the 8th of June 1751, John Selwyn the younger made 
his will in the od, or oy 23 3 viz. © This 
4% is the laſt will and teſtament of me John Selwyn the 
younger; which I now make and publiſh in order to ſettlemy 
6 real eſtate in ſuch prudent manner as to continue the fame. 
| i 
. 


CJ 
— Geo. 3. 


6 in my own family, And for that purpoſe, I do hereby 
ive and deviſe unto my honoured father John Sel 

* ſq; all that my manor or lordſhip of Luggerſball, in 

« county of Wilts, and all my manor of Matſon, in the 

« county of. Glouceſter, with the rights, members, and ap- 

« purtenances, thereunto belonging, and all other my ma- 
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SELWYN,. 1 


«.nors, mefſuages, farms, lands, tenements, rectories, ad- 


« yowſons, rents, and hereditaments, whatſoeyer, and all 


« the Ho and other eſtate of inheritance, whereof I 
« the ſaid John Selzwyn the younger, or any perſon or 

« ſons whatſoever in truſt for, or to my uſe, are, or is, Wied 

« or poſſeſſed, either in poſſeſſion, reverſion, remainder, or 


« expeCtancy, and all my eſtate, right, title, and intereſt 


« therein; to hold the ſame unto and to the uſe of Fm laid 
« father, his heirs and aſſigns for ever. 


On the 12th of June 175 1, the bargain and ſale of the i 


of April 1751, was acknowledged by John Selwyn the elder, 
before Mr. Joh Gundry, in court, and afterwards inrolled. 


The writ of entry ſur — en le 29 * was returnable” on 
the 16th = in the ſame nr 


The writ of Sits was teſted 1 9 3 returnable forthwith. 


The ſheriff executed the writ of Wm on the 22d of June 
1751, and on the 26th of the lane June, he made ow return 
on the above whit. 2 


Trinity term ended on the 26th of June. 


John Selwyn the younger died on the 2710 of June i 17 5 I, 
without 1 or republiſhing his will. 


On the tuneg of theſe cauſes before the Right Honour- 
able the Lord Keeper of the Great Seal of Great Britain, on 
the 11th of December 1758, his Lordſhip ordered, that a ao 
ſhould be made for the opinion of the Judges of the Court 
of King's Bench upon the following 


J 


Queſtion—Whether the ſeveral lands, conan, and 
hereditaments, comprized in the deed of the 20th of April 
"7 51, PASSED by f the will of Jobn Seluyn the ſon? | 


The queſtion turned pen two points; 


. 1ſt, Whether Jobe Selwyn the younger, at the date of his 
will had any uſe, eſtate, or intereſt, in e gremiſes, to deviſe: 


2d, If he had, ene the ſubſequent recovery was 2 
reyocation. 5 | 
0 83 | The 
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SSLWYN v. 
SELW IR. 


; : * 

| Hilary Term 1 Geo. 3. 

- The certificate returned to the Court of Chancery wis 
dated on 2d March 1761; aud was in the following words, 


« Having heard counſel, and Coniidered this cafe, (which 
e the parties, by agreement between themſelves, delayed 


„ a mp,) weare of opinion, that the ſeveral lands, tene 


20 jun Grp hereditaments, comprized in the deed of the 


'«s 26th of pril 1751, ra585D by the will of Jabn Sal 


ct MANSFIELD. 
T. Dexnison, _ 
% M. FosTrs, 
de E. WIL Mor.“ 


Asresable to ancient uſage, upon caſes referred: out of 
Chancery, the Court did not give che #ea/ons/of their opi- 


nion, nor mention the ground upon which they formed it. 


Therefore I have omitted the arguments at the bar, (which 


were very elaborate, very learned, and very ingenious ;) be- 
cauſe they took in many topics which the Court might not 


form their judgment upon. 


® Cro,"Jac, 
| 643. 


In the courſe of the arguments, the Court repeatedly 
[expreſſed their approbation of the caſe of = Fohn Ferrers 
and Sir John Curſon againſt Sir Richard Fermor ant others. 
And therefore it is likely that they conſidered the whole as 
one conveyance, which muſt relate to the- date' of the bargain 


and fale ; which was perfected, made abſolute, and deliver 
ed from objections, by the ſubſequent ceremonies. 5 


It is probable too, from ſome expreſſions dropped, they 
might think that John Selauyn the younger, by virtue of the 


bargain and ſale, had a voidable, contingent, executory uſe, 
to ariſe out of the ſubſequent common recovery; — that ſuch 
a uſe was deviſable z—and that the ſubſequent recovery exe- 


cuted ſuch uſe, and made it abſolute. 


Note- It had been at firſt urged, on behalf of the defend- | 


ants, againſt the plaintiff, the heir at law, „ That the will 
« was made ſubſequent to the recovery: for that the will was 
ce made on the 8th of June 1751, and the term begun upon 
« the 5th; and the recovery ſhall relate to the fir/? day of 


4 the term, as the whole fecovery ls, both in law-and in 
4 fact, the tranſaction of one day: and therefore the e. 
he re- 


« ment in the recovery ſhall be conſidered as prior to the 

« turn of the writ of entry, and to che making of the will; 

&« and that there is nothing appearing upon the record, to 
* 
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« prevent the Court from conſidering it in this light.” But 1 761. 
Mr. Nerton gave up this point, (and the Court had hinted at . 3 
the difficulty of ſupporting it,) as this was a caſe-that came Serwyn v. 
out of Chancery upon facts particularly ſtated; and it is f SeLwry. 


here ſtated expreſsly, © that this writ of entry was return- I V. ante, fa. 


« able in 15 days from the Holy Trinity, which was the 133. 
« SIXTEENTH day of June: ſo that if this mult be taken 

as the fact, that the.writ-of entry was - returnable on the 

« ſecond return of the term,” and there can be no judgment 

till after appearance, then the relation to the firſt day of the 

term is out of the caſe, and the recovery cannot be till the , 
ſecond return of that term, | 


"Wy. « 
- 


The End of Hilary Term 1761, 1 G. 3, 
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Eaſter Term 
ed. 3. B. R. 1761. 


1 — i , 2 


TW — _ * 
nnn. 


Wedneſday | | a | | 
th April „„ | 
Touch, ex dimiſſ. Woolſton, verſ Woolſton et ab. 


* 


257. 8. C.) The queſtion aroſe upon a deviſe by the will of 
4 make Chriſtopher Woclſton, who died ſeiſed in fee of lands 
4 a 5 a bows s in Staverton, Broadhempſton,' and Weftogell, in dee rt 
may be exe. All the defendants, except Elizabeth Wwlſton, were found 
cuted at differ- not guilty, generally: and ſhe alſo was found not guilty, as 10 
ent times. the lands in Szaverton; but, as to the reſidue of the treſpaſs, 

relating to the lands in Broadhemp/ion and M gſtogell, the jury | 


found ſpecially. 


(1 Black. 3 8 HIS was a caſe upon a ſpecial verdict in ejectment. 


2 The ſpecial finding was as follovrs 


Chriftopher M oolſton being feiſed in fee on the r ith of Au. 
guft 1707, of the lands, Wc. in the declaration deſcribed, in 
the pariſhes of Staverton, Broadhempſion, and Weſtogell, in 
the county of Devon, and of other lands in Tor-Newton and 

: Tor-Bryan, did, by will of that date, deviſe to his wiſe 
Mary, Benjamin Abraham, and 7obn Pope, and their heirs, 
all his meſſuages, Wc. in thoſe pariſhes, to the following 
- uſes. As to the lands in Tor-Bryan, to the uſe of the ſaid 
truſtees, for 40 years after his deceafe: and as to the meſ- 
ſuages, &c. in Staverton, Breadhemp/ton, and Weſtogel!, to 
the uſe of his eldeſt ſon James, for life; remainder to truſ- 
tees, to preſerve contingent remainders; remainder to the 
firſt and every other ſon of James, in tail male; and in 
default of fach iſſue, the like limitations to his (the teſta- 
tor's) ſon John, &c. ; remainder to the daughters of James, 
in tail; with like remainders to the daughters of John, and 
the like to the teſtator's own daughters; remainder, as to 
Weſtogell, to the uſe of his 6wn right heirs; and as to Sauer- 
ton and Broadhempſton, to his coufin ———— Woolfton in tail, 
with remainder to his own right heirs. And as to the lands, 
meſſuages, Qc. in Tor-Newton and Tor-Bryan, ſubject to the 
| | | | term 
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term of 40 years, he limited them, firſt to his ſon John, and 176 3 
then to his ſon James, firſt for life, and then with limit: 
tions over, (like to the preceding ones;) with, remainder-to Zouen, ex 
his own Tight heirs: and the truſt of the term\was'declared dimiſſ. 
to be, to raiſe 10007. out of the rents and profits of the — 
premiſes in Tor-Bryan, for his daughter Elizaberb; payable, v- Woot« 1 
one moiety at her marriage, and the reſidue within 3 months Jo et al! 
after; and in the mean time 30. "a re for eee | 

and then the term to dane | | ? 


N 8 . „ 4-5 


Then comes this PROYISO, vis 


by « Provided a and it is my will, intent, and mean» 

5 « ing, That the ſaid James Woolften and John Woolfton, 

( ſeverally and reſpectively, when they, or either of them, 
« ſhall have an eſtate in poſſeſſion, to his or their reſpective 
« proper uſe or uſes, of and in the aforeſaid meſſuages, lands, 
« tenements, and hereditaments, for his or their life or 
« lives, by virtue of the ſeveral limitations herein before 
« mentioned, ſhall have full power, liberty, and authority, 

© from time to time, during his or their reſpective life or 
« lives, by deed or deeds, writing or 2oritings, to be by him 
or them reſpectively ſubſcribed and ſealed in the preſence 
of two or more credible witneſſes, 10 aſſign, limit, or ap- 
66 Pint, to, or to the uſe of, or in truſt, for any woman or 
« omen that fhall be his or their reſdeftive wife or wives, for 
« and during the natural life and lives of ſuch woman or 
„ women, for, or in the name, or in lieu, of their jointure 
“or jointures, all, or any part of the ſeveral meſſuages, 
lands, tenements, and hereditaments, to him or them the 
« ſaid James Woolfton and John M bo 2 15 herein en re- 
« < ſpectively limited as s aforeſaid.” £399 
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The teſtator died on the I ath of lub 1 709. 


James entered into his part, under the _—_— and Jun 
alſo, into his part. 45 


Jobn died ſeiſed, leaving 3 one fon named alſo Job; 
who is the leſſor of the plaintiff. 


Rowing being ſo tied, took to wife the defendant 415 
Elizabeth Bogan; and, previous to the marriage, by inden- 
ture dated 31ſt May 1712, duly executed, between the ſaid 
James Woolflon of the firit part, William Bogan of Gatcomb 
in the ſaid county, Eſq. and John Legaſſic, clerk, of the ſecond 
part, and the ſaid Elizabeth Bogan (ſiſter to the ſaid William 
Bogan ) of the third part, { ning the ſaid will as to the 
deyiſe to James, and the proviſo, in conſideration of the 
intended marriage, and in part performance of certain arti- 
cles of . (of the my before) — the ſaid par- 

1 | ties, 
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15761. ties, mer M aulſtan, having by virtue of his father's - 
. an eſtate in poſſeſſion to his . * 
Zoucn, ex. feveralmefluages,-&c. fo deviſed, doth, accorpine To Tue 
dimiſ.. POWER ron 'GIVEN, AND RT VIRTUE THEREOF, and & alt 
WootsTon, ani every arber power and powers and authorities which to 
v. Woot- him doth or may belong, aſign, limit, and appaint, to the ſaid 
v eta. Mlliam Bogan and Jahn Legafſic, and the ſurvivor of them 
. and his heirs, all that capital meſſuage, c. and all other 

meſſuages, lands, Wc. in Stavertan, and his meſſuages and all 
other his lands in Ygflagell, and the reverſion and reverſions, 
Oc. e to hold, as to the lands in Stauerton, to the truſtees, 
to the uſe of Elizabeth Bogan for life, for, and in the name, 
end in lieu, of her jointure, (to commence from and after the 
marriage and the death of James:) and as to che other pre- 
miſes in Mgflegell, to the uſe of the faid Eliaabeth Bogan dur. 
ing the -JoinNT-Livgs of berſelf, and of Prudence Welton, 
widow of the teſtator's eldeſt brother, for, and in the name, 
aud in lieu, of her jointure, (to commence from and after the 


In this indenture is contained a proviſo, That if the ſaid 
#lizabeth Bogan do not, within 3 months after requeſt made, 
at the coſts of : ſuch. perſon as ſhall then be tenant of the free- 
hold, or be ſeiſed of all or any part of the meſſuages, lands, 
rc. Whereof the ſaid James Hoolften ſhall, during the cover- 
ture, be ſeiſed of any eſtate of inheritance, RRLEASE all and 
every dener and claim dotver, and all her right and intereſt 
rento the ſeveral męſuages, lauds, c. (her ſaid jointure ex- 
cepted, ) every thing contained in this indenture ſhould be void. 


: nnr! d)), ̃⅛è .,.. ð ͤ 


There was alſo in this indenture, a covenant from Jamer 
Moaolſton with the truſtees, That he has full-power thus to ap- 
point the premiſes in Stavertan and Weftogell ; and that the 
ſaid Elizabeth and his ſons by her , enjoy according to the 
intent of this deed and of the will, free from all incum- 
brances, except an annuity of 501. per annum, payable (out 
of Blacker ) to the ſaid Prudence: and he covenants to make 
further aſſurance, within ten years, if required. 


- 4 : 7 ry R 
UE Tr ot ABA OE OLI ccc DOPE ET AI e 


Arrxxwanps, during the coverture, James, by deed poll 
dated the 15th of February 1738, (containing a recital of the 
abovementioned deviſe to him, and of the ſaid : ĩndenture tri- 
partite of 31ſt May. 1712, and of the proviſo therein con- 

tained and abovementioned, and that the then intended mar- 
viage took effect, ) for and in conſideration of the great love 
und affeftion which he bore to the aid Elizabeth now his wife, 
and Jr a BETTER proviſion and maintenance for her, RELEASES 
to Norton Netſen and Margaret his wife, executrix of il. 

| liam Bogan the ſurviving truſtee, in the indenture of 31ſt 
a May 1712, the rROovisoEs contained in the ſaid. indenture 
and in the articles of agreement therein mentioned. ee 

5 yas | 
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AFTERWARDS, by indenture, dated 3d Ofober 1751, re- 1761. 
citing to the fame effect as is recited in the deed poll of 15th .__* * 
February 1738, and alſo reciting that the faid Prudence Wool- Zbuch, er 

on (the widow) was dead, and that James M oolſſon had re- dimiſſ, 
ceived the ſum of 600. and upwards, which had fallen to Woorsron, 
his wife Elizabeth ſince their marriage, ſo that the jointure v- Woo 
made for her by the ſaid indenture tripartite of 31ſt May ron et ar 
1712, was no way equivalent to the fortune he had received FE 
with her, he the ſaid Fames Moolſton, in conſideration of 
the premiſes, and of love and affection to the ſaid Eliaabeth 

| his wife, as an INCREASE to her 2 (being then in poſ- 

Fon, Er. 1 N afſigns, limits, and appoints, in purſu- 
5 ance and by virtue of the POWER GIVEN HIM BY THE WILL, and 
of all other powers and authorities that were in him, all the 
meſſuages, lands, c. deviſed to him by his father's will, in 
15 the ſeveral pariſhes of M gflagell, Broadhempfton, and Staver- 
= ton, 8 them particularly, ) to truſtees, 'to the uſe of 
7 the ſajd Elizabeth and her aſſigns for her life, as an Au- a 


8 


N 
TRIM he 
1 


2 


R 
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MENTATION of her jointure. 


The jury .then find the value of all the lands deviſed to 
James Was on to be 196/. 105. per annum ; viz. Staverton 
gol. Broadhempſton Ol. Weftogell 461. ros. And that the 
lands deviſed to John, were of the yearly value of 230]. 
mw _— Pd. | | | 8 
3 James died on 3oth November 1756, without iſſue male; 
5 leaving only one daughter now living; and ten grand-chil- 


/ | dren by another daughter, nine of which are. now living. 

- Elizabeth entered into all the premiſes deviſed by the will , 
of Cbriffapber, and compriſed in the ſaid indenturet; and is 
= ſtill poſſeſſed thereof. | 7-4 

. Juobn, the ſon of John, and leſſor of the Rauf is, and 
bhhas been ever ſince the death of John his father, ſeiſed of . 


the ref. 


Prudence died before James, and before His making the 
deed dated 3d October 1751. 1 


Iybe leſſor of the plaintiff entered into the premiſes in 
8  Breathempfton and Weſtagell on 30 June, 31 G. 2. and de- 
miſed to the plaintiff, c.; but whether, upon the whole 
matter, the ſaid Elizabeth be guilty of the treſpaſs.as to the 
remiſes in 1 and Mgffogell, the jury know not; 
ut pray the advice of the court: and if it ſhall ſeem to the 
Court © that ſhe is guilty. thereof,“ then they find her guilty; 
but if, Or. then not guilt)ʒ. 
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oo Faſter Term 1. Geo. 3. 
| 1761. Ihe queſtion aroſe upon the pROviso in the will of Chri. 


Nee Aan ben Woolflon impowering his two ſons to make jointures, 
Zbucn, ex and upon the EXECUTION of that power. ate an 
dimiſſ. r eke rk 2, ef Cs 


Woor ron, It was argued, on Friday laſt, the oth of April 1761, by 
v. Woot. Mr. Gould for the plaintiff; and now by Mr. Dunning for 
mon et al's the defendant. e OO 


. Mr. Gould—The queſtion (in a narrow compaſs) is, Whe- 
ther James I oolſlon had not completely Exhaus TED his pour, 
by executing his indenture of 3 iſt May 1712: or, Whether 


any power REMAINED in him after the making of that deed? 


6 x Salk. 240. le begun with laying down ſome of the * general rules 3s 


Lucas 31. to the execution of powers; and then propoſed to conſider, 


. 2 Re 2 * 46.9 p +4 . \ S 
wg a Whether 1t was exhauſted. 


» Peere Wms. Iſt, The ſenſe. and ſubſtance of the preſent power ; adly, 
2 Strange 99 2 ; 


. 
Firſt The intent was to enable Zames to make a jointure 
on his future wife or wives, as often as he ſhould marry. 


: Secondly—Ir has been completely exhauſted with reſpect to 


_ this wife, by the fir deed; which has 10 expref reſervatian, 

nor intended any. It is like the caſe of powers of reyocation ; 

which can be executed but once, and not toriet quotiet. This 
474. = | 10 1 ot | 


The lands in Staverton were charged with an annuity of 


36 84 per annum to Prudence, and the intention was, - © that 
1 Staverton, when clear of that annuity, ſhould be her join- 
«© ture; and ſhe and her iſſue were to enjoy thoſe lands in 
Staverton. „ | 


He faid he could find no caſes that were quite applicable 
e voy voor to the preſent. Harvey v. Harvey, + in Canc. is not. 
9. 4 | 7 - | | 


d Jul : : | 
See : _ 308 Mir. Dunning now argued for the defendant He entered 


Caſes Abridg- into the origin, and went through the hiſtory, of powers, 

ed, vol. 2. pa. which he divided into three ſorts : | 2 

669, 670. pl. | EDT 85 4 5 

e iſt, Naked powers, unaccompanied with any intereſt 
5 (which he allowed, were to be conſtrued ſtrictly;)  _ 


zd, Powers given to donees in particular eftates: (which, 
though to be conſtrued ſtrictly in favour of remainder-men, 
et are extended by Ld. Harcourt, in the caſe of Beal v. 
Beal, 1 Peere W ms. 244.) 1 


3d, Powers 


3 d, 
ſelf, © 
fee, 1 
hft ſo 
powe! 
deſcet 
donor 


Eaſter Term 1 Geo. 4. 


Za, Powers reſerved by the donor , for the benefit of bim- 
felf, or of his heir, who would have been intitled to the 


fee, if it had not been limited by the donor's act. Of this Sen 8 


1761. 


* 


hft ſort, is the preſent power: where the donor reſerved a dimill. 7 
wer to the tenant for life, which would otherwiſe have Woors ron, 


deſcended with the fee; and is part of the old dominion the v. 
donor had over his own eſtate. 4 

| Theſe have received liberal conſtructions. Hob. 312. Ni- 
bet v. Lee, Tr. 17 Fac. 1. Orby v. Mohun, Eg. Caſes Abr. 
343. Pl. 5. 2 Vern. 531. Prec. in Chancery 257. 3 Chanc. 
Rep. 102. ' Rep. Eq. 45. Lady Coventry v. Earl of Coventry 
% al' : Eg. Ca. Abr. 348. Pl. 19. Lucas 463. 9 Modern 
12. Viner's Abr. tit. Powers, 477. A. 13. pl. 4. * 


The point is Whether the ſecond deed of appointment in 
this caſe is well warranted by the power. 1 e 


The objection can only be to the manner of executing it, 
viz. doing it by zo deeds inſtead of one: for it is admitted 
« it might have been done by one deed.” 


But the words of the power are, © by deed or deeds :* 
which warrants the doing it by wo. Powers of leaſing, 
jointuring, ſelling, revoking, Sc. may be executed at dif- 
ferent times, and by different deeds : as was Lady Fane Coke's 
caſe, (then Lady Fane Holt.) ; 5 


As to the caſe of Hele v. Bond, Prec. in Chancery 404 — 
That determination was _ for there the power of revo- 
cation was executed over the whole eſtate.  _ : 


He denied that there was any thing in the £r/ appoint- 
ment, which takes away or bars James right to make a e- 
cond : though he admitted, that he might not at that time have 
| any formed poſitive intention to do ſo. S 


1 
v 


| The proviſo in the indenture of 3ſt May 1712, © that 
« Elizabeth, Bogan ſhould releaſe all claim to dower,” was 
to bal, not him. And he has releaſed that proviſo. 


Beſides, ſhe never could have dower out of 54 lands, 
And the covenant © to enjoy” is only an expreſſio eorum que 
tacite inſunt : it does not include nor relate to the remainder- 
men; but is only a tranſaction between the huſband and 
wife, and her iſſue; and is only for enjoyment according to 
the intent of the deed and Chriſtopher's will. So that this 
covenant would not extinguiſh the power, or releaſe it, or 
extend to the remainder-men, but leaves the matter juſt as 
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it ſound it:: it only operated on the ſubject matter ot 
N 7 1/4; Ion 


dimiff. Therefore theſe. tao appointments are not at all i 
Weoreron, patiblez but are agreeable to the intent of the power and of 
„ Woor- the parties. e 
tbron & al'.. | 


And there was even a pecuniary conſideration for the ſes 
cond jointure, vis. her additional fortune 1 (though love and 
affection alone were ſufficient.) > | 


4 As to authorities—The onl one, he ſaid, that . 3 . 
impeach the liberality he 3 for, is ea caſe Go, 2 
v. Popham, 2 Strange 992. M. & G. 2. B. R. and there, 
indeed, the Court looked upon themſelves to be bound down 
to a ſtrict conſtruction, by M bitloch's Caſe, 8 Rep. 69. 5 


ee But Harvey v. Harvey in * Barnardifton's Rep: in Chancery 


' forbid the 103. 109. was /nce that caſe. He then cited it from a' ma- 
- citing that #u{cript ; and argued from it to the preſent caſe. He alſo 


book : for it mentioned the caſe of Scrope v. Offley, in Dom Proc 25th 
' —_— only March 1136: which he ſaid was unlike to the preſent caſe, 
| Rudents, to and alſo to. that of Harvey v. Hervey ;. for the latter is in 
put them up- point, and proves © that ſuch 1 as this is, may be 
on reading it. executed at ſeveral times.” the ſettlement in 1712, 


e was not intended to be a full and complete execution of the 


however, bo power, it ſhall not prevent the making a | further proviſion 
thoſe who afterwards. Here, the remainder-man is a mere volunteer ; 
knew the ſer- therg, he was a purchaſers, | 


eant and his | N 
h —— of taking notes, that he ſhould ſo often ſtumble upon what was right; but yet, 
that there was not one caſe in his book, which was ſo throughout. 


That caſe was indeed in a Court of Equity. But the con- 
ſtructions of zhir Court, and of a Court of Eguity, ought to 
be the /ame + elſe, a defeFive execution of a power would be 
in a better caſe than a legal execution of it. 
Mr. Gould, in reply The power was enn by the fiſt 
_ deed, according to the ſib/antial intent of the power given 
by the will. The huſband had powers it is true, kg 
time to time, upon different wives; or upon one wite, at 
ſeveral times, and by different deeds. But upon this deed, it 
manifeſtly appears 1 be, and to be INTENDED to be, a COM- 
PLETE jointure by this firſt deed of 1712: and no ſubſequent 
event (as the not having iſſue male, for inſtance,) can make 


Ivy contracting parties, her ow relations and friends, in 
tended that the lands in Sraverton ſhould be the full and whole 
proviſion for the jointure of the defendant- Elizabeth : = 5+ 

4 


0 
* 


* 


© Faſter Term 1 Geo: 3. 1143 
there was an annuity: of 58 K A year; iſſuing. out of thoſe "FS 
— —„—-—¼— e the farm. called \ . 

Ietley; lying in Wefagell, was alſo ſettled upon her during Zoueu, ex 

the joints lives of herſelf” and Prudence, as à ſecurity againſt dimiſ. 
that incumbrance upon Staberton. And ſhe: was obliged by Woors rom, 

the proviſo, to releaſe all right and title of dower to\Zames's v. Woot- -- 

lands of inheritance. . ron etaP.. 


The covenant from Fames is confined, © according to 
« the limitations in the wil: and the power given by the 
will was, “ to make a jointure of all or any part of the 


us , 3: 


I admit, that if James had declared this to be only in Pant 
of her jointure, or expreſsly reſerved a power to add any more, 
he might afterwards have augmented it: but not having made 
any fiich declaration or reſervation, . the power is exhauſted. 
And it is juſt like the caſe of Hele v. Bond, (a'cafe very ſo- 
lemnly determined.). 5 VVV 


As to the caſe of Harvey v. Harvey There, the power . 
never Was executed at all. The power was to ſettle /anis : 
he ſettled a rent- charge. It was, at law, ns execution of the 
power. It came into Chancery, to ſupply the defect, and 
make it good, which it was nt before. And the third deed * 
chere ſhewed the intention, © that it ſhould be according to the 
* zowwer referved to Edward Harvey by the deed of 1715. 


"The © caſe of Scrope v. Officy is ſtrong for the plaintiff * In Dom. 


p 


Proc. 24th 


— — 
— * 


Lord Mansrriet.p—The material facts ſtated, ate, 
the deviſe by Chriffopher to his two ſons, in ſtrict ſettlement 
and the power given them © to ſettle jointures; which 
power James made uſe of, upon his marriage in 1712, by _. 
ſettling lands in Staverton, with a provihonal addition dur- | 
ing two joint lives, of lands in Weſ/togell, (there being an an- 
nuity of 50 J. per annum, payable to the teſtator's elder bro- 
ther's widow, out of Staverton. } In this deed of ſettlement, 
there is a proviſo for the wife's releaſing dower, and alſo a 
covenant from James, © That he had power to make the 
« appointment,” and for enjoyment under it. He after- 
wards releaſes her agreement to give up her claim to dower. 
Then comes the indenture of Ociober 1751, in augmentation 
of her jointure. There is nothing ſtated in the verdicts nor 
. | 
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| The ſingle queſtion is, Whether the adiihona! jointure is 
warranted by tHe power, and is a good: evcetution Of it; on whe- 
ther the power was totally;exhanyfled by the ſetelement — 


n 


2144 ___ _ - Eaſter Terw't Geo z. 


| Zoven, ex ment. of 1712; has barred James the huſband from making 


1561 This queſtion depends upon two points; lt, What is the 
1 7 2 inal conſtruftion of the power: zd, Whether the 3 


— ppm 


ron & al, | . 1 5 | | | 

The firſt point is Whether it be neceſſary that this power 
muſt be executed all at once: or whether it may be executed 
at diferent times ? je prone oh ae s-rpeel 


The proviſo in Chriftepher's will, which gives this power, 
gives it at large, without any reſtraint ; all is left in the diſ- 
cretion of the huſband. It is no bar of dower ; becauſe tis 


only “ for, or in the name, or in lieu of ſointure : (which 8 
does not bar dower.) The only limitation to it is, that ſhe 1 
Can not enjoy it /onger than her }/ KEE = 

Tt Iooks as if the drawer of the clauſe in the will, which 4 
gives this power, had it in view, * that it might be done at We 

e different times, and repeated more than once.” For the 1 
words are, that the huſband ſhall. have power * from time to 1 a 
' © time, during his life, by deed or deeds, writing or writings, * 
t to limit all or any part of the eſtate to any woman or wo- 825 

& men, that ſhall be his wife or wives, for, and during their | 

ec life or lives :” and it has no meaning, other than 1 ap- N. 
plying theſe words to each reſpective wife that he might marry, I thc 
and conſtruing them to impower the huſband to make difs hauſt 
ferent ſettlements upon the /ame wite. 8 from 
| | Mr | | in fin 
The anſwer given to this is, © That this manner of ex- 0 
c preſſion is meant to take in the caſe of marrying different * 1 


« wives, one after another.“ 


But that might have been done without theſe particular K ſuch « 


words, and by a more general manner of expreſſion than is 24 in 
| 1 | He 
So that upon the very frame and creation of the power, it W the po 
is to be executed at 4 ere times, if it ſhall be ſo thought 


Proper. 


The power in the caſe of Harvey v. Harvey, was in dif- 
ferent 3 from theſe, and wt i 3 as theſe: the 
power there was © to ſettle ſo much of the premiſes as 
« ſhould be of the yearly value of 603 J. for a jointure and 
« proviſion. for ſuch wife, during her naturgl life.” That 
was for 4 joiuture; one ſpecific entige thing: not 5 upon a 


- &« wife 


3 
e 


e 


Rs | Faſter Team: Gen. 1 


1 wife ry or wives 3” 
« deed or deeds, writing or writings.” It was * urged; 
x that the power was EXECUTED.” The Lord Chancellor 2 
(Lord Herdwicke} was clear, that he might tt, 
power at different times 3 U than che whole, at 7 un 
then more. It was in that d by Mr. V. 
x that it might be ex echte at M ferem times.” p ” 
hats Hanan een en 

This caſe now bufore us is infinitely Aronge? © han tar of 
Harvey v. Harvey: and it is certain, that in the preſent } 
cafe, the power might have been executed at * e 
upon the eviginalcoyfrudton of in e WF: © 


25 


Second point-— This beiag ſo, it bithge' us to the re- 
lion of the deed of ſettlement in 1712 ; arid leads us to in- 
quire, in the firſt place, what Fomes inte 5 by this de 
whic limits the lands in Staverton, and 

gell to the uſe of the defendant Elizabeth. 


that the are LES. 4 , 12 
ih Je, in lieu of, her 2 3 and "that there the 
EEE di he ne Bs los by bx eber 7 


ö 


* 
Now if this was a diſpute wich the ſon of che marriage; 


I ſhould, even in har cafe, think that James had not ex- 
hauſted his power by this firſt .deed, ſo as to bar himſelf __ 


from adding 
in full of her 

in full ſatisfaction of it, or any ſuch thing: and the covenant 
relates to Chri/fopher's title and power of deviling ; and is 
for enjoyment according to the will, and to ſupport the 
title to the eſtate under the will. 80 that this covenant 
does not carry the thing further than if there had been no 
ſuch covenant in Ge Grads it is only expreſſio eorum u tas 
cite inſunt. 


farther proviſion, For this is ot ſaid to be 


He might, tense ag that covenant, have . 
the power for the benefit of another wife, if he had matried 
one. And it is not natural to ſuppoſe, that Rlinaberhꝰs 
friends ſhould tie him up againſt Her, and not againſt a Future 


vife, who would be a ſtep-mother to * nen. 


7 


The * of Scrope v. O, i is not 1 tir ce. That 


caſe turned upon the words—* to be thereafter made, 
committed, or done, by them, or either of them :” and 


there could be nd incumbrance but the ſecond jointure. 


bor u. e 


not * fron tine 1 times? tt by 296. 


my” in 1 WW; 4 


1 or in bar of any further proviſion, of. 


7 
% ** 
* n "ap wy 
4 111 1 
700 1 4 
M iti Me 4 
. we 7 „ 7 
mh. & 
" N . 1 * 
a 1% $0000 0088 
WWW: þ 
2 Al 1 . i l 
- "56 14 
% . | 
. A 5 1 
of ks 18 [ 
+ A 
4, * 914 
Ma | 
$4258; 1 2 
4 I'S 1 4 i 
N 7% 1.05 17 ( 
Ain 1 
Z oven, ex Ae 
* i £ 
dimi, FH 
; 1 q\ 
49 i 
; 1 1 
W "WIEN 
FA 1 MR 
.. e 
nn 
o -.- N 
7 SS: 7 1 * 
288 & al'. 94504 
, Fo NR 
1 wb 4 
' "SIRE $ 
Th 4s e 
e words in 
. 25 
N * 7 KS: 25 
; SI A0 
19 N 


were, “that if 
Edward mar- | 
ries any other 

wife, that 
then and fo 
often Edward 
4 — ſettle, 
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if, But if there could have been a doubt, if the diſpute had 


2 


been with the ſon or other iſſue of the marriage; yet this is 
x à diſpute with, the remainder-man: and it can not be ima- 
gined, that it could be the intention of Famer himſelf, or of 
Woorsron, any of the parties to this deeds. * that he ſhould preclude 
v. Woot. © himſelf from making furtyfr provifion for his wife, for 
ron & al". 4 the beneſit of the reainder-a#t, who was no party to the 
| e « deed, but a mere ſtranger to it, and enjoyed a good 
« eſtate under the will.” The remainder-man- could never 


1 5 in the contemplation. of the parties who made this deed. 


- A+ 


+. 


And as to this point — The caſe of Harvey v. Harvey is 
very applicable. That was 4 in full for her jointure, and 
„% in full recompenſe and ſatisfaction of dower or thirds at 
« common Jaw :” and that power was a power (“ to ſettle 

d a jointure ;”\ and he had by the deed directed ALL. the re- 
due to be paid over to the remajnder-man. But Lord 
\ Flardwicke obſerved, that though the huſband barred ber to 


| CLAIM, yet he did not bar hinyelf to Give. | *; 


5 He was, in that caſe, clear, that the former ſettlement 
was no bar againſt the huſband's making an additignal pro- 
viſion for his wife under the power: and ſo am I, here. 
'There might be many reaſons very ſufficient to induce him 

to mal an additional proviſion for her. For inſtance, al- 

: terations might have happened to his family or fortune, ſub- 
ſequent to the former ſettlement. Here is a circumſtance 
recited and not contradicted, 1 not expreſsly found; 
an additional fortune came to his wife ſince the former ſettle- 
. ment was made : ſo that it became really his duty to make 
an additional proviſion for her; as he had no flue quale. 
And there is nothing in the ſettlement of 1712, to pre- 
vent it. Bs * r 
There is good ſenſe in what Mr. Diuning ſaid, & That 
« executions of powers ſhould have the /ame conſtruction, 
« force, and effect, in courts of /aww, which they have in 
« courts of equity :” becaufe. the ſtatute of uſes transferred 
that mode of real property, from equity to the common law. 
Whatever is a 185 power, or execution in equity, the ſtatute 
makes good at law. „ wy 


But, in ſome of the early caſes, they reaſoned in courts 
of law, upon theſe gquitable powers, from notions applica- 
ble to naked authorities, unconnected with, any intereſt, or 
to mere legal powers introduced by other ſtatutes, (ſuch as 
| leafes by ecclefiaſtical perſons, or tenants in tail ;) inſtead of 
adopting the liberality of courts of equity, and conſidering 
theſe powers, brought into the common law by the ſtatute of 
uſes, merely as a MODE of owner/bip or pruperi y. 
* „„ . Conſidering 


4 * 


- Conlidering them in 2515 light, no doubt could ever have 1761. 
been made, whether a man might not do 4% than his 1 
. power z? or if he did more, „whether it ſhoul: not be Zouck, ex 


« good to the extent of his power... ＋ dimiſſ. 

| . pr Fi 07 eee  WRGNES - -- 
Courts of equity reaſoned as they would have done if the v. Woot- - 
ſtatute had not been made; and were forced to aſſume a ju- sro & al'. 
riſdiction to correct the too ſtrict and narrow conſtruction 

put upon powers and the execution of them 


CES ears 
7 8 . Wade 2 2 —— Ad—S 


s 


— — 


— — 


And yet whatever is an eguitable, 0UGHT to be deemed a . 
legal execution of a power: for there can be no circum- 
ſtances to affect a remainder-man perſonally in conſcience, 
when a power is not duly executed, any more than the iſſue in 
tail, or the ſucceſſor of an eccleſiaſtical perſon if a /eaſe is 
e . ener 
| TOTES I OE EET.” 225 Lad 
In the caſe of * Rattle v. Popham, THis: Court thought, M. 8 G. 2. 
themſelves bound by + Whitlock's Caſe; and held the leafe B. R. 2 Stra. 
| 4 | . 992. 
not to be warranted by the power. The widow brought her + # Co. 70. 
bill in the Court of Chancery: and Lord Talbot, arguing 
from the ſame premiſes, the por and the leaſe, without 
any other cjrcumſtance, held th&Teaſe to be warranted 
the power. He ſaid, it was not a defecine, but a blundering, - If 
execution: and he decreed the defendant to pay althe coſts, - 


. 


— 


both at law and in equity. 


- * But there are no prgcedents which can ſtand in the way 
8 of our determining 15¹ caſe, as it ought to be determined, 
+ | — equitably, and according to the ttue intention of 
22 f the pa ies. 0 : . | ” * | : 
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1 Mr. Juſt. Dexrsox declared himſelf fatisfied with theſe 
__ rtcſons fo fully given by Lord Mangqild and that he was of 
£ the ſame opinion. © 4 f 
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ies, . ooo geds cl 
| 2 „ # 1 7 
ues, it is much to be lamented that the 
courts of commo h had not ayopted all the rules and 
maxims of — ity, bygghich they werd guided in 
their determinatiMs upon them. This would have prevented 
the abſurdity of the ſame party g receiving coſtuit one court, 
ang, paying them in another, upon the very Fae litigation. 
: | 2 - a. - 


After the ſtatute 


— 


4 4 


* 


As 


As 5 Eaſter Tem 1 45 5 WO 


"= the proſent caſe wants no ſupport. Here, the two 

poin 28 Whether this power was, in its original crea- 
| 3 ex tion, ded to be ſuch as * be executed at different 
dimiſſ. times, and conſequently be ſo, if the tenant for life 
Woors ron, thought proper to uſe it in that manner: 2dly, Whether the 
V. Wook- dead in 1712, prevented and barred the . for life from 
rox & al“. repeating it a ſecond time. 


* 
7 * 
* 


n 


Fuſt— The ane is Ao that it was: originally i in- 
tended to be executed at a; om _—— even upon the ſame 
— woman. 


ne 6-16 e be pn whether it mi t be @ ex 
euted, within the rules of low. | 0 


Precedents in The determination j the * all of Hal v. _ 9 Cers 
Chancery 474+ tainly right. 9 Ss. ee of revocation was executed 
N over the eb eſtate. e enen eee ben; c 
« revoke the uſes of the n and declare new o 
and he did revoke the old uſe, and limit new ones, wich dhe 
annexing any ew power of revocation to theſe new uſes. 
—_— the firſt power revocation did not ride over the 
vew uſes: it was Executed over the whole eſtate; 
4 | "= 

Here, the: ion i is,. ad this power be fo Indivi , 

that it can be only executed once. | 


# 
Diegges's Cafe 3 is in point, « That Sperfon who bs 
* power of reyocation, may revoke Hort at one "tune and 
& part at another ; but not the ſame part twice, unleſs he 
« reſerves a my power of CR I Cap 73. 6. 


And this n the preſent caſe ne al and EVERY 
PART of the eſtate, by the expreſs terms of the proviſo. It 
can not therefore be neceſſary to be all done uno flatu ; but 
may be executed at di er times: and it is highly reaſon- g 
= that it ſhould be fo. There may be many cogent rea- 1 
ſons to render it ch enient: 1 children being more or leſs | 

1 © numerous z 5. A 1 Additional fortune, or = good beha- 


your r and merit; any othem circumſtances of a family. g | Tl 
what ig * a pwr, but a mode of conveyance puſ# ur 

ting the tenant for life into the ſame condition as if he was WW pon 

- tenant in fee, quoad hoc ? Therefore, it uy * executed at a pariſh 
different times. 0" 23 a : of 11, 
Second queſtion—Then, e only q , tign — « i mA 
deed in 171 2, prevents this) and bars Jon from making any to ju 
further 9 for his a e _ Seem 
* : * | 2 N. 

* * i 4 


Eafter Term 1 Geo. 3. 1149 


that the yRAGFICE in en to releaſe the power 

executed, and there is no intention to go any further in the ex- dimiſf. 

erciſe of 1t. N ODEO 1 
; | v. 00. 


And as to the covenant— This covenant means no more ro & al”. 
than the uſual covenant for enjoyment according to the limit. 
ations in the will; 4 that his wife and her iffue ſhalt enjoy 
« it, /ubjefF to the power given by his father's will,” » 


Therefore, even if there had been iNſue male, and this a 
litigation with that male iſſue of the marriage, I ſhould ſtill 
have been of this opinion that I have now declared: but, 
as there is ze iſſue male, it would be abſurd to make the 
_ tuband ſtipulate that he ſhould not provide for his daughter 
3 zor daughters and their children. 255 | 


| Had the proviſo, © that the wife ſhould releaſe her claim 
4 to dower,” does not ſtand in the way; nor the releaſe of 
WM that proviſo : For though the huſband: might mean to bind 
T | 55 from CLAIMING any more, yet he did not mean to bind 
_  }:/// from Grid her more, if he ſhould think fit. It 


$4, ICT . CITY 
. A 
N C NW. > * an > Tone 

He 8 FP Ov 


_ would be abſurd to ſuppoſe, that the parties to the deeq; un · 
NR 
cu be drawn from this proviſo. a e 
, Per Cur. unanimouſſy, 
| JuDGMENT for the DEFENDANT, - 
'R 786; With hb 1 5 as 8 
ex ven Sir Willoughby on, Bart. John n Al 
as Dodd, Eſq; et al | 1761 : 


R. Afton and Mr. Schutz ſhewed cauſe againſt a rule Subſtitute muſt 

J obtained in the laſt term, upon! the motion of Mr. be e 
Merton, for Sir Willoughby and Mr. Did, as juſtices of the mann. 
h _— for the county of Berks, and Mr. James Heaps trea- 

urer of the ſaid county, to ſhew cauſe why a wriz, A writs 
j of mandamus ſhould not be gy” directed to them all, 

requiring them the ſaid juſticè to make an order orders 

ppon the ſaid treaſurer, to re hurſe the pariſhioners of the 

pariſh and borough of Newbury in the ſame county, the ſum 

of 114 J. 1 f. expended by the officers of that pariſh, for the 

felef of the nerves and. thildren of ſeveral MILITIA-MEN, or- 

dered out in Mun ſer vice, in purſuance of orders of the faid 

two juſtices made for that purpoſe, in the mBnths of Ag, 

September, amd November, in the year 1759 and requiring. 

kin the laig treaſurer to yay the ſame. + | 

OP) | H h 


3 . pf 1 Mr. 


222 * * 


11 UHUiaſter Term 1 Geo, 3. 


* 761. _ Mr. Ahn made a doubt, whether the directian of the writ 
L—— Was rightly prayed ;. or whether it ought not father to have 
Rex v. As- been prayed to be directed to the font. But, however, 

. Ton, Ba- he ſaid, the juſtices at ſeſſions were ve ready to make ay 
Tonet, and order that the Court fhould think right; aſſoon as they 

another. ſnould be informed what the opinion or ſenſe of the Court 
* V. Peat's is; and that they would do this voluntarily; without be- 
hwy * ing compelled by mandamus: but that, at preſent, and until 

3” they ſhould know the ſenſe, of the Court, they were of 


* 


opinion, | 


_ 1ſt, That a ee of a militia- man is not properly. a 
militia-man within the meaning of 31 G. 2. c. 26. 5 28. 


2dly, That, as the town of Newbury does not contribute to 
the county ſtock, but have a ſeparate fact of their own, 
| (which was admitted to be true,) they were not intitled to be 

\ reimburſed out of the county ſtock, for the weekly -allþw-* 

ance made to the families of any Newbury men who ſexyed 

as ſubſtitutes : but that ſuch allowance ought to be aid ut 

of the Newbury ſtock, and not out of the courgy ſtock. ”_ 

7. 4 ee 


Mr. Norton, contra, inſiſted, 1. That a ſubſtitute was pro- 
poles militia-man, within the meaning of the act of 31 G. 2. 
c. 2G F 28: eſpecially, /ince the conſtruction which the legiſla- 
ture themſelves have put upon it, by the 9 act of 

33 G. 2. c. 2 6 1. 6. and particularly by the preamble of 
this latter ſtatute. : 3 7 


2dly, That the. pariſh of Newbury have a, great many of 

| = inhabitants who are willing to ſerve as ſubſtitutes for 
others; and that any Newbury men ſerve as ſubſtitutes for 

. other. Newbury men; and many of them, as ſubſtitutes. for 
ſuch militia-men s are reſident out of Newbury, and inhabit- 
ants. of other parts of the county. And he thought his re- 
queſt was very fair and equitable; for that he did not deſire 
to be reimburſed out of the county ſtock, for the allowances 
made to the families gf any Newbury men that had ſerved as 

ſubſtitutes for other Fop TRA men, but of thoſe Newbury men 

only, Who, had been ordered out into actual ſervice, as ſubſti- 
tutes for Mch militia-men as were not inhabitants of Newbury, 

but of other parts of the wi at large: purſyant to 31 C. 2. 

c. 26. f 28. whereby it is enagged, .** That when any militia- 
+ „ man. ſhall be ordered out into actual ſervice, leaving a 
| « family not of ability to rayon ene during his ab- 
« ſence, the overſeer or overleers of the pariſh where ſuch. 
ce family ſhall reſide, ſhall allow to ſuch fam ſuch weekly. 
ec allowance for their ſupport, until the return of ſuch mi- 
« liffz-man, as ſhall be ordered by any oneFuſtice of the 


« peace; ſuch allowance to be reimburſed outy of the county 
| : : < 1 Fs OE e I. T: flocks 
of * 8 ry | 
* 


- 


Bader Term Uoc * 115 


* Fock, by the treaſurer of the county: and ſuch — 1761; 
( fuck be allowed the ſame in his. accounts? - be ä 


REx v. e 


Lord MansFIELD was clear in his n a Tron, Bae. | 


the Ware in both ene e f | .-> ronet, and 
Yor 12s 20 another. 


448 „ 


ſt, A ſubſtitute Mut, een of 33 G. 2. c. 35 | 
conidered 23 a-militia-man within the 31 G: 2. c. 26. For 
though there might have bern a doubt upon the former act, 
(at the firſt making of it), & Whether a ſubſtitute was a 
« militia-man for this 52 80600 yet this doubt is removed 
by the latter act, which 1 is a plain declaratory legiſlative as 2 f 
poſition of the former : the preamble recites this very was 
and puts this conſtruction upon it, “ That — 


66 © militia-men within it,” > JV 


4 


1 As to the eünbyrſenert Jout of the county ger, e THE PAR 
for the allowances made (under à proper order) to the ff e 
hes of ſuch Newbury men as have been fubſtiytes for inha- 
bitants of the other parts of the county—it is very reaſonable 
and equitable: and they do not claim it for the family gf 


E any one who was ſubſtitute for 2 a perſon drawn out of thy | 
# liſt for their ou be thy” : 


>! 
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| # 
Mr. Juſt. Dexi5oN and Mr. Juſt Wituor were o of the 
5 fame x amet r 4 a 
5 However, as this ed was a very general one, and might; 
5 affect other parts of the kingdom as well as this county 8 
. f Berks, they offered Mr. Afton to conſider further of % if he 
5 had any doubt about their preſent opinion. . 225 
5 But Mr. Aftin declared he had not: and he anſwered. for f 
5 the juſtices, that they would * 0 onform themſelves to the opi- 
mioon of the Court; which they were only deſirous tobe ap- 
| prifed of, in order to make it the rule of their conduct. 
of Upon which PITT THE Cover thought it deer. 
ſary to make any rule or order in form, upon ho: preſent 
| occaſion, EN | da 
6 * of 


| Bevan verſ. Rrothelk. 85 BE 1 
1 * : [7 Poe. fa. 15. 


JN a al motion about the : tay of 7 procelings i in an infes ſtays all further 


rior court | | . Proceedings 
in county 
court, thou gh 


Trrs Cour held; "hve the delivery of a recordart *facias delivered. aber 


lguelam, to the clerk of a county court, after interlocutory interlocutory, 


H h 4. 5 judgment, 1 before final 
judgment. 
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Bevan v. 
 PrROTH aoK. 


. 12 


fees as are due to him. 


Tueſday, 2 2 ft 
April 1761. 


(1 Black. Rep. 
284. 8. C.) 
Adminiſtrator 
not liable to 
pay the poor's 
rate for the 
inteſtate; nor 
diſtrainable 

without ſum- 
mons. 


Judgment, and before final judgrnent, is 4 top th an further 


relate. That on 12 
goods, c. was granted to. Jabn Stevens, the plaintiff , who 
poſſeſſed himſelf of his perſonal eſtate, and par icularly f 


ſeflment is recited; and the wa 


% ; Th 
a Va : ö 
Fed ; 
Faſter T 1 | 
m 1 . 5 — 
| erm 1 Geo. 3. 


proceedings in t 


They likewiſe held, that the officer of the inferior Court 
can not refuſe paying obedience to the writ, under pretence 
of his fees not bei 


] ing paid to him : for he is obliged to obey the 
write: and has a proper remedy; which he may take, for ſuch 


* 
* 


Stevens veg. Evans et a. 
Is was: an action of trover, for cattle : I which, 2 
ſpecial caſe was agreed upon, for the Court's opinion. 
The ſpecial caſe ſtates, that on the 12th of April 17 95 
au aſſeſſment was made and allowed at a veſtry of the inha« 


40 


bitants of the pariſh, of Wix in Eſer, to reimburſe to Stephen 


Durant, herd the monies laid out in the half year 


ended on £after Monday then next enſuing the date, for the 


neceflary relief of the poor of the ſaid pariſh of Wix, by 


the ſaid Stephen Durant, the overſeer, Sc. : which aſſeſf. 
ment was in due manner allowed and confirmed by two 88 
c 


tices of the peace, Wc. and publiſhed in the church, 

That William Fgſey was therein aſſeſſ 1757 11 5. That after- 

wards, viz. on the . 45 July 1759, Villiam Veſey died, iu- 
ecember 1759, ADMINISTRATION of his 


That on the 14th of January 1 760, two juſtices of peace 


execated- a warrant; in which warrant, the ſaid rate or aſ- 
e v alſo recites, that whereas 
it appelxed on the oath of Szeghen Durant, the late overſeer, 
ce that the ſaid 9 1. 11 4. had been lawfully demanded ꝙ the 
« ſaid William Veſey, deceaſed, and of his widow and repre- 


e fentatiue Suſannah Veſey, ſince his: deceaſe, who hath re., 


< fuſed, and doth refuſe to pay the ſame;” it requires the 


churchwardens, overſeers, and conſtables, &c. to make a_ 
diftreſs of the GOODS AND CHATTELS OF THE LATE WILLIAM 


ESEY 3 and if within fix days next after ſuch diſtreſs, the 


ſaid ſum of 97. 11. and alſo reaſonable charges of the diſ- 
_ treſs, rendering the overplus to her the ſaid Suſannah Veſey, 
be not paid on demand, then to ſell, c.: and if no diſtreſs 
be to be had, then to certify the ſame; ſo that ſuch further 


proceeding may be had therein, as to the law doth appertain. 
a By virtue of this 8 the defendant Goby, (then con- 


* - 
* 


ſtable,) and the othet defendant Durant, (che late n. 


3 


e 
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rn y 2760, Ara 15561, 


the cntile, and fold them for 1 — 4 
dee dg cl of the fad Vater 150 in his life-time, and Srevens. v. 


at his death, and were Aiſtrained on ** lands in the ſaid 3 
eue of Wis occupied WP the faid William Vg 90 in his 


” 


* fa 


| Tre th onal, ar powen ofthe mts wa to 
dered back, 


; The — e thi caſe is, Whether the 8 | 
5 and * the cattle, which were the goods of 

5 William V ty, in th hands of the plaintiff, his au 

=_ TRATORy: by virtue. of the ſaid warrant, Was lawful, or not. 
12 This caſe ſtood now 3 in the paper, for argument. | 
3 1. Mam an Wkalf of d c argued, that it 

| maintainable 


— 


© was not lawful ;- and an action of trover is 
7 2gaindt the pariſh othcers, for taking them, ns * 


Iſt ObjeRtion, It is lad rate, and illegal, 


1 Firſt—It is « rate made to reimburſe an overſeer : which 
| zs a bad rate, as was ſettled in Tawney's Caſe, 2d Ld. Raym.. 
1009. and 6 Mod. 97. Demina Regina v. Paroch de Litile- 
port. 8. C. and 2 Sal. 531. 8. C. Tawney's Cafe, For, the 
255 overſeer was not obliged to advance the money without a 
5 previous rate: and he may reimburſe himſelf out of the 
next, made in baun time. | | 


. Secendly—Ie | is a rate 1 * half a year, 3 on 

55 after Monday next: whereas a rate can not be made for 

longer than a month. 6 Mod. 9 Tawney's Caſe, ut ſupra ; 

but called there Domina Regina v. Par. de Littleport. The 

caſe of Tracy v. Talbot, in 2 Salk. 532. is in point. | * The 24 
reſolution. 


"= 


| 24 Objection. There was ne refuſal ths entative 
to pay quran 5 ow there 5 * . 
a previous dema refuſal. The refuſal was really by Ve- 
fo ey, who igqglead ; ; -_ y the widow, who was not in fact, 
though ſhe is in the caſe ſtated to bez) his repre eſentative, 


But ſuppoſing the obje@ions riot to e and chat tho 
rate and watrant are gyod e the goods of I gſey are not diſ- 
trainable, in 
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17617, caſe to ſupport this: therefore it ought not to be ſupported; 
dor is there any neceſſity for it; for the poor can not ſuffer 
Stevens v. by the non-payment of this money. There arg other pro- 
Evans &al?, viſions for raiſing the money. m. 


This is a caſus omiſſus: and lex non curat de minimis, (as this 
is.) The acts of parliament give no ſuch. power to the juſ- 
tires, as to grant ſuch a warrant: and nothing can be in- 
tended in favour of their juriſdiction. It is for this reaſon, 

that with regard to the wages of ſervants, they are confined 
* to wages of ſervants in þy/bandry only, and can not exerciſe 
ſuch juriſdiction in reſpect to the wages of other ſervants. 


* As to any inferred power, (for there is no expreſs power,) 
none can be pretended, but from 43 Alix. c. 2: for 17 G. 2. 
c. 38. makes no alteration in the method of compelling 


payment of the rate. 2 1 
It is not the hing that is rated by 43 Eliz. c. 2.5 1. 
but only the perſon, (the oecupier ;) and fection 4 gives the 
— ; means of. compelling. it: and the occupier alone is the per- 
—_— meant; and the refuſal to contribute according 
to the aſſeſſment made upon him, is treated as an offence ; 
and the offender is to be ſent to gaol. But the executor: or 
adminiſtrator is not an offerider : it is a perſonal charge. An 
overſeer could not bring an action for it, even againſt the 
| perſon charged: he muſt purſue the particular remedy ap- 
| pointed by the act. And if fo, the Court will never ex- 
; tend the remedy, againſt a repreſentative. F 


If an adminiſtrator ſhould pay this rate, be might be 
guilty of a devaſlavit. And the. compulſion by diſtreſs will 
not alter the caſe, or be EL for a deyaftavit. 


3 In what courſe of debt is this rate to be ranked? How 
is the adminiſtrator to kno, what preference it is to have ? 


4 7 
- 
+ 


There is indeed a /egi/lative expoſition made, upon this 
” head, in another ſtatute relating to the poor laws: I mean 
3 17 G. 2. c. 38. 6 3: which provides a remedy for the caſe of the 
death of an overſeer who has pariſh money in his hands 
and gives the preference of this ſort of debt to all others; 8 
| directing the executors or adminiſtrators of the overſeer to 
7 pay it out of the aſſets, “ before any of his other debts - 
- „„, CE oh ne 6 


Therefore, as the legiſlature have made a declaration in 
that caſe, and get in this, it is plain that they did wot mean 


ſo in this caſe, but meant to leave to the ordinary 
courſe of adminiſtration. - as . 
; , . Mr. 
A, 
e 


15 


3. 443 
1 * d 


„ Eaſter Term 1 Ges. 3. 


» Mr. Bi . F. for the e of _ and for the 
pariſh 0 
1ſt, The Cou 


the rate, © | 


The only ati therforg? are, as to the warrant," 
| and as to the aſſets being ai W in the hands of ak 
Fagan 5 i 
> As to the demand of the money upon Veſey bimfulf,” „it avas, 
made upon him; and is ſo ſtated: and as to the demand. 
upon the repreſentative—the end and intention of this ſpe- 
cial caſe, was to ſettle the material point, the real queſtion, 
« Whether the goods ofthe rſon rated are, or are not, 


50 diſtrainagle i in the hands of the repreſentative.” 


The practice is, with us, that they are. It is no anſwer, 
to ſay, that other people are liable to pay, if the perſon 
rated does not. The queſtion is, whether the repreſenta- 
tire of the perſon rated, is or is not liable. 


, 


The authority to make this warrant, and to make che diſ- 


treſs in obedience to it, is founded upon the ſtat. of 43 Elix. 


c. 2. C 4. which gives this 7M by warrant and diſtreſs, 
| upon refuſal to pay. | 


The demand of the money is to be made, and in the 
preſent caſe was actually made por: the perſon afſeſſed : and 
that made it a debt from him. There was u need of a 
demand upon the repreſentative : the affets were already be- 
come liable, and remained ſo in his hands. | 


As to the danger,of a dovofavit—A 3 could 
not be guilty of a aevaſiawſeven by paying a fimple contract 
debt before a bond 425 if. he had no notice of the bond debt: 
and the diſtreſs made 705 him would be a juſtification to 
him for paying it under the compulſion of 
The act 4 17 G. 2. c. 38. 5 3, makes a deb of this ſort 

payable before any other debts of the deceaſed overſeer. 83 


I do not ſay, That the executor or adminiſtratof 410 be 
ſent to gaol, for r er of this debt: but yet, the 
elſſets in his hands are dir ginable, as the proper fund out of", 

2which it is to b paid; eſpEcially,' as wo ation weld lie for 
it, (as Mr. OY 18 . * 3 


_- Mx iS, n eply—N, 0 3 at all has ain given 
to r to the rate ate K. „ s Fs 
| a > nd 


4 
78 
+ 


uch diſtreſs. | 
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STEvENs v. 


Evans &al. 
in the caſe; and therefore the Court will intend chat there 


* Me. Biſhop | 
9 this. 


1761. 
— — 


bs conſi ned to the levying 


* Faſter Term 1 Ges. 4 TY 


And 1 * that even if the admini 
to be liable to pay, yet ſtill _ ou 
previous demand —_ him. 


No ſuch practice a8 what Mr. Biſhop An of, is "Patil 


LIST 


is none ſuch: and 1 believe there ic none. I never heard 
of it before; I take it to be directly the other way. | 


And, at all events, the Poor can not ſuffer: for chere! are 
other perſons who muſt make Ne the deficiency, i in 8 


chis man do not pay. 
This is ſcarce a 2 went eſtate becauſe the widow 12 | 


85 


renounced adminiſtration, and it Þ granted 1 to 2 5 


8 is a charge upon the per/on, which dier with him + 

e coſts payable by one who dies z (for which a bill, in 
4 Gburt 0 0 ee can not be revived; and ſo in this 
Court, upon informations, 1 are gone by the death of 


the party.) b 


. 
courſe of adminiſtration to pay this rate. If an executor 
or adminiſtrator pay a debt of a lower nature, at that 
time kuoing of others of an higher, it 1s undoubtedly a 
devaſiavit +. and here there may be debts of an higher na- 
ture, which the adminiſtrator may know of. And if 
he is obliged to pay it under — he aught to pay It 
without compultion and vice verſd, 


It i is a charge impoſed ; not a debt. The 7 was left 


open, upon its being ſtated at the trial, to all or any other 


objections that could be made uin the face of it. Jeong 
were other debts beſides * . 8. | 


Nx. Juſt. Yexioon—Tha makes no Anand, 


The queſtion is ſtated rticularly upon this dense; ans 
2 s money upon the repreſentative 


Ff the perſon charged. 
I T ſhould think, the event muſt have ofe happened, in 
> * and ee, , ** 


R n 


we 


The practice is not fated ; but, bowie PEER is, 


* i 


8 . 
Pg 


» - 
os - F 


* | 


Faſter Term t Geo. 3. 
* It is a rule, That upon a new ſtatute which preſcribes ã 1761. 


F ec particylar remedy'; ua remedy can be taken, but the parti- 


cc cular remedy pre/eribed by the ſtatute.” Therefore, clearly, STevens v. 


4 debt will W | _» Evans &all 
This remedy giren by gg of 43 Eli. "poi be cons . 
dered oth ALY to of 2h caſes. . This ſtatute conſiders 


the perſon rated and refuſing to pay, as an offender: and it 
gore no authority but to 2 — 2 e goods of the OFEENDER. 

erefore no goods are liable to be diſtrained, by the 8 
of this act, but the goods of the offender himfelf, 


The a . 17 G. 2. c. 38. $ 3. is no inconfiderable 3 argu- 
ment 4 there was uo remedy before the making of the 
proviſion in that act of 17 G. 2. c. 38. „That ſuch ſort of 
« deb8 ſhould haye a preference of payment to all others.? 


I never apprehended, that the goods of the petſon aſſeſſed 
to the rate can be charged in the hands of the repreſentative. 
And therefore, (as at preſent adviſed,) I ſhould think that this 
ackiomz lie for ee them. 


1 agree, that this i is in the nature offi execution: but yet it 
is perſonal ; ; and I do not know that it 18. a lien upon che aſſets. 


Mr. Juſt. WII Mor concurred; nd ge had no doubt 
about ir. - 2:6 


3 


He thought, the intention of the ſpecial caſe, which ſtates 
2 particular queſtion, SD to be to ſubmit THIS 72 Man 
ONLY tO the court, 


» As to the objections chat have been made to the rate, the 


firſt is of no great importance: for though you can not make 

a rate to reimburſe overſeerg; yet the overſeer may immedi- 

ately (whilſt in office) reimburſe himſelf, out of the next =» 
money 1 ed for the rate | * Sce Taw- 
I - Ney's caſe, ut . 
An as to the ſecond—He ſaid, he believed that whatever upra accord. 
the l might be, the Prafiice * not to make theſe rates | + The law 


+ monthly. " ſeems to be, 
* | that they 


ould IT 8 "Gas divided and Mt; uted into ſo much pex month, 
* alſo Tracy v. Talbot, 2 Salk. 532. and Rex v. Juſtices of Mid- 


caſe; and 

dleſex Hil. ra «By R, | | 
On the merits— ee Aated im the caſe, that a 
tc deiband was See 42 (che perſon affeſſed,) 


tc and that he refuſed payment: 3 though it is fo-recized in. tho 


unt. But that is not material: for I have not the 


Til but . that the . gught to have 


13 * been 
* 4. %& - 
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Ar 
| cc to ſay, why he ſhould not pay the rate aſſeſſed upon Ves? 
STzvznsv, © his inteſtate.”. This caſe ſeems to be like a fore $444 
Evans & al*. upon a judgment; upon which, execution can not be ſued 

| out againſt the repreſentatives, without aſking them what 
they have to allege why it ſhould not be taken out : 


At the time of the teſte, _ were the bona et catalla of 
the repreſentative. If the teſte had been prior to the death, 
they would have been bona et catalla of the deceaſed: but if 
teſted after his death, they are not his bona et catalla ; but 
the bona et catalla of the repreſentative. = . EE 


| IPC. de 

Therefore, if the money had been demanded of the repre- 
entative, I ſhould have had great doubt whether this warrant 
and diftreſs would not have been goods: for I can not think 
that by the death of the perſon 8 with this rate, the 
aſſeſſment before made upon him, and demanded of him, 
would have been quite gone and loſt to the pariſh, and could 
not have been any way come at. For though it may be a 
charge upon the perſon, (as had been objected,) yet it is a 
charge upon him in reſpg of the thing occupied; 14 though 
he be called an offender, if he refuſe to pay it, yet he can be 
no other wiſe conſidered as an offender, than every other debtor 
who refuſes or neglects to pay his debts, and thereby renders 
his perſon and goods liable to be taken in execution, is ſo far 


treated as an offender, till he ſhall comply with the judgment 
awarded. | "I 


And in experience, I know if to be the caſe, that theſe 
payments by executors or adminiſtratars are often allowed, (I 
dare ſay I have known it done 5o times, ) to ga in diſcharge of 
the aſſets of the teſtator or inteſtate. I do not ſay, in what ' 
courſe of adminiſtration of aſſets ; but it has been very often 
allowed, I am ſure; though I do not remember that it has 
been ſettled in what courſe of adminiſtration. Indeed, it 
might be of too much conſequence, to put it into the power 
of juſtices of peace to determine upon the adminiſtration of 
aſſets, as to the courſe in which they were to be * 


In a cafe of Wallis, Adminiſtrator, v. Hewitt, at Guildhall, 
at the ſittings after Hil. term, 5 G. 2. before Ld. Ch, Juſt: 
Eyre, in an action of treſpaſs, two aldermen of London had 
made a warrant to diſtrain a man for a;pgor-rate. The man 
died inteſtate: but, before that, thexg been a demand 
made upon him and refuſal by D ara of diſ- 
treſs granted upon his refuſal ; and then he died. Eyre Ch. J. 
held, that a diſtreſs could not be made after his death; or I it 
could, yet the repreſentative ought to have been ſummsurd: 
„ * | P X and 


" 


& 19 | \ 
and he held the property * changed. A caſe was made for 
the opinion of the Cate of Common Pleas: but I could 
not hear what became of it. Lord Ch. 2 22 — 2 was a 


Top - 
9% 
=; - 
* 
E — 


great lawyer. 85 


rg 5 


It would be Fange, d that a Giftreſs' ſhould be 405 upon a 
man's goods without hearing him: and it would make ſtrange 
confuſion in the adminiſtration of affets. He may have paid 

or retained judgment-debts prior 10 chis diſtreſs for the rate. 


Tue no doubt that the plaintiff here is intitled- to his judg- 


ment. 


Mr. Gould was retained ky be notes for che defendant. 
But he ſaid, that if Mr. Norton inſiſted upon the want of a 
demand from the repreſentative, he could not pretend to main- 


tain the caſe on the part of the defendants. 


Mr. Juſt. Dread and Mr. Fult Wil Mor ſaid, That wi 
an n ee 


eumſtance. : 


Per Cur. Wümme 


nn for the POSTEA to begeliveredt to the PLAINTIFF, 


HIS was a Caſe. in EJECTMENT, after a verdict for the 


plaintiff. 


On Saturday the i ith 3 this month, Mr. Norton, on bo. 


R + & @4 


£ Small, ex did. Baker, verſe Cole and Skinner: 


half of the defendant, moved in arre of of judgment ; for 
that the leafe declared upon was, on the face of it, void; 


being laid to be made in the 7hirty-third year of King George 
the third, © to hold from the quarter-day then laſt paſt; an 
impolſible time at preſent, as it is now but the jir/t . of his 


preſent . reign. 


The fact was, that the pleadings were intitled of H; tary 
term in the 1ſt year of King George the zhird ; and the leaſe 
is laid to be made «© in the 33d year of the saip King; to 
e hold ut ſupra:” which he alleged to be a fatal objection 


to the very title of the plaintiff; and that it can not be 


AMENDED in this ſuit of Fectinent. 


A nyſe was then mgde, to thew cauſe : : and 


* 


5 


. 
* 


* 
% 


Mr? Gould, on · b alf offre plaintiff, now ſhewed 1880 
| why the judgment, ould N be arreſted. 


He 
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Verdi& cures 
defect in ſet- 
ting out a title, 
though it can- 
not cure a de- 


fecti ve title. 
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b - Eater Term 1 Ged. 3. > 
Ke 


* 
el de Gate of the caſe to be, that the plaats wer 
of Elen term in the fixſt year e . t 
8 ex it was . in the — the defendant en -4 
imit, Ba- c. * againſt the peace of our ſaid Lord the King; and : 
KER, v. tit lays the demiſe to have been made on the 7 ap of May, in t 
— & ano- the thirty-third year of His aa majeſty, ' a 


But he anſwered and obſerved, rſs That this is after o wes 
dif: 2dly, That it is aided and aſſiſted by ſome or one of the 
ſtatutes of jeofails ; and therefore ſhall not be regarded by the | 


Court, but altogether dfregarvied and ovet-lookeds. 


Firſt—An ejectment being a fflitious action, and the des 
fendant confeſſing leaſe, entry, and ouſter, he confequently 
gonfeſſes a leaſe SUFFICIENT to bring the title in queſtion r and | 
it muſt be a leaſe of a /ub/fing-term. But as there could 
be no 33d year of Tris King; therefore the Court will apply 
thoſe words, <« the 33d year,” fecundum ſubjectam materiam, 
When 1 it comes before them AFTER: a . Eh 


In 2 Strange 1011. Rex v. Biſhop of of La MAL . 
impedit 5 a verdict was ſolemnly determined to have cured the 

PFant of alleging a preſentation. And if this be conſidered 

us an impgſſble day, then x leaſe took effect from the delivery 
of the deed. In the caſe of Acton v. Zelt, 2 Salk. 662. it 
was held to be a time impoſſible, and às if no day a all had 
been alleged: and judgment was given for the platz | 


re N is aided by the ſtatute of jeofaile, The 32 
od, wy F 1. cures it, as a jeofail ; being after a verdicts 

This can be no more than a mere jeefalla 'tis a mere miſpri⸗ 
lion of the clerk: therefore the Court will overlook it, and 
give judgment without any regard to its 2 Strange 1011. Rex 


v. Biſhop of Landgf, is in point ſos 


Beſides, it may be amtxpeD. In the caſe of Muttit vi 
Denny, 2 Strange 807. a declaration in ejectment was 
3 - amended after a verdia for the e., though there was 
nothing to amend by: on the 1 of C Fac, 306. and 
1 Salk. 4. pt. 5. Biſhop of Worce/t ts.” ind if it may 
be amended without any thing to * by, the Court will 
ſurely everlook it, and not arreſt Judgment upon ſuch a tris 
© fling e 


| a 
Mr. Nertosdand Mr. Bur land were of counſel for the de- 
fendant. They inſiſted, that this title, made upon the plain- 
tiff's own declaration, is ſuch as he can not recover upon: for 
it 12 upon the very face of it, ce chat he has v0 * at 


4 G a. R 
v * LY 
K * > . 4 
2. * *. 1 
F * 5 67 1 


” 
4 
We 
S 
Is 
355 
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0, 
** 
Sy 
$1 
3 
nA 
28 
2 
A 
5 


x 


iF. 


as, for 


r Mr. Juſt. Dex1s0N—To be ſure, you can [| not alter 


Eaſter Term 1 Geo. 3 


— 


The confeſſion of leaſe; entry and ouſter og 
chere was in fact 


till after the action brought. l 
And the intendment after verdit goes no further than to 


ſuppoſe. that every thing was actually proved, which ch 
to have been proved. But this is, at this time, an impeſſible 
It is an eſſential defect in the demiſe: and therefore it is 


leaſe. 
—_ aided by the werdif, or by any ſtatute of zeofazls. 
THr1s leaſe laid in the demiſe could not have been proved 
upon the trial. If it ſhould be ſuppoſed that a leaſe, to com- 
mence from the zoth of May, in ye jirft year of the-reign 
of George the third, had been proved, it would have been a 


variance from the declaration: and if it really was a leaſe 


conſeſil kat 
ſuch a leaſe as is ſet out in nhe dedatation” on, 
that be a bad leaſe, it may ſtill be taken advantage of: Sal, ex 
inſtance, here the leaſe appears not to commence dimiſſ. Ba- 


| KER, v. 


— 


1167 


Cor.s, and 
Another. 


dated as it is laid in the declaration, ſuch a leaſe would give 


the plaintiff no ſort of title. 
This is unt ab/otutely, and at all events, an 
but only a future date: it may be a good title hereafter ; 


impoſſible date ; 


though it is not ſo now, as the time alleged is not yet come. 


So that the plaintiff's action is brought before hir term is com- 
menced. And an ejectment can not he AMENDED ; becauſe it 
is- the original proceſs ; and the original proceſs can never be 
amended. So is 1 Ld. Raym. a8. And there, (by the 
way,) the Court compelled the defendant to confeſs leaſe entry 
and ouſter, though it was objected © that the plaintiff could 
ce not have judgment, though the verdict was given for him.“ 
In 1 Shower,206, 207. in the caſe of Bennet v. Gawwdey, Ld. 
Ch. J. Holt held the declaration in ejectment not amendable ; 
and that no other leaſe is confeſſed, but what is laid in the 
declaration. In 2 Barnes 153. Roe v. Doe, ex dimifſ” Steven- 
for—The demiſe laid in the declaration can not be amended. 
2 Barnes 13. + is in point alſo, e | 
They alfo cited lu. 182 f Davis v. Purday. | ; 
Mr. Gould was proceedighgs reply: but 


—— 


The 5 Courr told him, there ; was no occaſion to trouble 
himſelf. _ - VV . | 


— — 


TITLE, if it be defective: but this is only a title deyectively or 


zmproperly SET our. There can be no doubt but that a PROPER 0 
title was proved at the trial. | 


v. Carthew 
4or. and 


I Salk. 48. pl. | 


1761. : 


A 7 9 


6.8, C. by the 


name of Puleſ. 
ton verſ. Wor- 
burton, P. 9 
W. 3. B. R. 


= 
+ Driver, on 
the demiſe of 


Scrutton, v. 
Serutton, et al. 


I But there it 
was ** ejuſdem 


* menſis Maij 


t anno 6to 

& ſupradicto. 
Lord Manſ- 
eld and Mr. 


_ Juſt. Fofter 
the were both ab- 
ſent. 


V. 2 Strange 
011. S. 


accord”. 
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1761. 
— EP | 


SMALL, ex 


5 dimiff. Bas 


KER, v. 
Cort, ad 
another. 


© V, poſt, pa. 
2447. Doe, 
leſſee of Hard- 
man, v. Pil- 
kington and 


Ruſſel 


ſupplied the words © king George 


Faster Term . Geo "Y 


1 Me demiſe had been laid «in the 33d year of his dat | 


4 -majeſty,” undoubtedly in that caſe, the Court would have 
the ſecond.” And this 
ſeems to be juſt ſuch a hind of: W 50 thas would hare 


been. 


This is as an n een but only a title defec- 
"= je aut, hy the mere 2 clerk *. And being in 
gell ment , there i is the more 
nice objeftion. 


lu her i eth en e. 


Mr. Juſt. WILMOr Ws very clear in the ſame opinion: | 
lain a caſe, that there was no becafion. 


and he faid, it was ſo p 
to uſe many words about it. Therefobe he would only declare 


. His entire concurrence, that the rule ſhauld be ae 


Wedneſday, 
2d April 1761. 


Where juſtices 
of the peace 
are complained 

of without 
reaſon, they 
ſhall have 
colts, 


* ſoever, the Court will never puniſh him in thigz 

„ courſe of an INFORMATION 3 but leave the p | 
ing, to the ordinary legal remedy or method of gener * 

E tion, by action, or by indictment. , ;S 1 


the circumſtances attending it; 


Per Cur. THE RULE was DISCHARGED, 


Rex mm Palmer and Baine e Eſquire, et 8 
| 8 
Urn ſhewing cauſe why an information ſhould not be 


granted againſt two juſtices of peace and others, for a 
miſdemeanour, relating to the conviction of a e 
® 


Tur Covxr thought proper, upontfully hearing and con- 


ſidering all the affidavits, and what was urged by the counſel 


_ both fides, to diſcharge the xule, as to all the defendants z 
oss to be * to the en, but without coſts as to 


the 
And they were, upon this oceaſion, moſt explicit in their 


thers. 8 
* " 


declaration, „ That even where a juſticT of peace acts ille- 


« pally,” (which, however, was got the preſent caſe, ) © yet 


« if he N 
£ malice; 


venge, or any bad view, or ill int 


complain- 


14 . 0 = S 


for our er * 


acted hongftly and idly, without oppreſſion, 
an, what - 


6 rdinary | 


BW ems , . os or ne oo ages 


a 


ith. EdeS cons 


* 1 * ” 4 1 
1 3 N 
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Rex ven. Vipont and Others. d A 
2 e FE I LD 17614. 
Fas was a conviction that ſtood in the crown-paper, and Conviction of 
was as follows, Borough of Mer to wit. Be it re- gere 
membered, that on, t. at, Ge. Nen Euren of the ſaid her coupling 
c borough, hoſier and tool. comber, cometh before us _Foſeph to raiſe heir 
Bingham Eſq. Mayor of the ſaid borough, and Fohr: Smith wages, quaſh- 
Gentleman, two of his majeſty's juſtices of the peace of and e- | 
for the faid borough, and upon his oath before us depoſed, 
that Je Vipont, Henry Greatorex, John Hall, Edward 
Chapman, and Thomas Allen, journeymen wool-combers, who, 
for ſome months next before their leaving his ſervice, as 
herein after is mentioned, were employed by the ſaid Thomas 
Eaton in the wookrombing buſineſs, to work for him at reaſon- 
able wages, Bad, each for himſelf, at the ſaid borough, con- 
FESSED TO HIM, * chat they had, in the month of November 
& laſt paſt, at the ſaid borough, aGREED one amongſt another, 
ec AND WITH OTHER journeymern woo-combers, to RAISE and 
„ ADVANCE their wages, and that they wald not work 9with 
i HIM or any OTHER maſter in the wool- combing buſineſs, 
ec unleſe he and they would advance their wages; and that 
the faid Thomas Eaton thereupon refuſed ſo to do; and there- 
upon all his ſaid journeymen refed to wort for him at their 
former reafon#ble wages, and had left his ſervice. Where- 
upon the faid Foſeph Vipont, Henry Greatorex, John Hall, 4 
Edward Chap, and Thomas Allen, appearing before us to 
anſwer the ſaid charge; and having HEARD the ſaid CHARGE 5 
and, in the preſence of the ſaid T homas Eaton, being called upon 
by us to ſhew cauſe why they ſhould not be convicted for 
unlawfully entering into ſuch combinations as aforeſaid, con- 
trary to the ſtatute in that caſe made and provided; a Us 
ing nothing to ſay, nor being able to make out any thing Mre- 
by to defend the Aves before us touching and concerning 
the premiſes aforMid, thereupon the aforeſaid Zo/eph Vipont, 
Henry Greatorex, Jobn Hall, Edward Chapinamu, and Thomas 
Allen, the day and year aforeſaid, by the oath of the ſaid Doi 
mas Eaton, a efedible witiſs, ARE VICTED ere us for 
; ntering into ſuch comWhation a eſaid, at 
gh of Derby, to raiſe and advance their wages 
Wombing buſigeſs there, contrary to the acts of 4 
n that caſe made and provided. Given under our | 


8 
a hands and ſeals, Ty 
Ins a conviction. on. the act of 12 G. 1. c. 34. to 


ct prevent unlawful co ations of workmen emplqyed in | 
15 P woollen manufactures, and for better payment of their 
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1164 Eaſter Term 1 Geo. 3. 45 
1761. Mr. Serj. Davy, on behalf of the defendants, objected to it 
m, That we evidence is ſtated to have been givem- is the 


ronr and PRESENCE of the defendants ; only, the charge was READ to : 
Ochers. hem, in the preſence of the proſecutor Thomas Eaton, the , 
witneſs; but it was not made out and proved by him vivã 
voce before them. op they perſonally appeared, and con- | 
ſequently had a rift of crof/s examining the witneſſes, upon 
their giving verbal evidence, face to face; nor indeed is any ; 
evidence at all /et outwithſufficient particularityand preciſeneſs. | 
2d Objection— This | for; as charged, is Nor an offence | 
ee the pre- within the * ſigtute. Theſe people were all of them ſourney- 
Andie and fie. men to the fame maſter at home 3 and not perſons aſſembled ang | 
How: FORMED. into UNLAWFUL CLUBS er UNLAWFUL SOCIETIES | a 
+ But the abroad. Which he would have had it underſtood that the 0 
words of the ſtatute required. And there was no WRITTEN agreement, * 
charge are, no reſolution, * not to work with him, or any other maſter 
« that they had .. fn Heh ” Ac | | 
agreed one or iu ges. a 
« amongſt an- © WERE | . 4 
&« other, AND WITH OTHER journeymen wool- combers. Vide ante 1263. 
3d Objection. Here is mo judgment: it is only#aid, „ That ; 
s they are convicted for unlawfully entering into ſuch combi- 
; C nation.“ It ought to proceed ( guod forisfaciat,” and ex- c 
| preſsly ADJUDGE 1b forfeiture. So is 2 Strange 858. 3 G. 2. in - 
4 V. Fitz. + Rex v. Hawks; where a conviction for killing a hc was \ 
G. 1344 "QC quaſhed, becauſe it was only « convictus eff,” , without any s 
* judgment “ qued forisfaciat.” ; 1 | = 
They ought to have awarded the particular puniſhment 
as the act does not fix the duration of the puniſhment, but 
leaves the time of the impriſonment quite diſcretionary, © for 0 
« an; time not exceeding 3 months.” Therefore. this caſe f 
dig widely from caſes where the puniſhment is aſcertained, 
andWMeceſſarily flows from the convictid . ; 
Tux Coukr having immediately I. the 2d objec- 7 
tion, as a frivolous one, Ind not to be ſeriouſly ſupported, 0 
* 5 . 
Mr. Caldecett, contra, for the plaintiff, applied himſelf to J 
anſwer tit and d objections. | : 


5 1ſt, It Mhciently appears on the face of ti A 

( But the that the defendants HEARD the g evidence. Ho, it is nt? , 
words are only, 7eceſſary that the evidence ſhould be given in the PRESENCE of 

„having heard he defendants : for which he cited Regy v. Baker, 2 Strange 4 

+ the ſaid „ 1240. in point, as he ſaid, for him; due otflerwaß, as 
1 e alfo explggſtt it. 


Notwith- the Serjeant || alleged, and as 
much alike : and one of the 


itanding this allegation nd explanation, the caſes ſedi 
Judges expreſsly ſaid, “ that he Knew no law that required the . preſence of the wigpeſs 

vo face to face; and another ſaid, that © perhaps it had been ſufficient without eitheroFthe 
© words read, or beard, it being alleged, that the matter was fully underſtood by the de- 


« fendant.““ 
1 And 


— 


c itz 


W — 
3 
53 Faſter Term 1 Geo. * 


\ 


And he obſerved, chat this conviction is as much in the pre- 
— tenſe, as that Was: the words of i it are, cc they are con- 


ee | 55 
, * 
As to the 3d objeRtion—The Juſtices ne, nothing to do 


but to convid : that is the * the con- 
viction, the juſtic whe. ok eir kin: which they 


as heres by committing them for 3 — * 


Mr. Serj. Davy, in replylſez The caſa of Rex v. Babes 
proves directly contrary to Mr. Caldecott's application of it. 
For there, the No took it to be a —_— mg Sic er of 


1 800 Keene ics him; it being unft eſſary to ſay 
tl -more about enforcing the . * firſt and 
chird were fatal. 


1ſt, They vidence ought to be taken over W in a di- 
fendant's prifence, unleſs he confeſſes. No they do 
not confeſs before the uftices': and the evidey&e only is, 
4 That they had formerly confeſſed this combination to the 
And in the caſe of Rex v. Baker, the Court 
went the ſuppoſition, (That the defendant was pre- 
6 ſent when the Wende was given, and did * hear it 


| 6 given.” i, | 5 


In a conviction, the * evidence muſt be fe out; that the Court 


may judge of it: and it - uſt be given in the preſence of the 


endant, that he may havè an opportunity of m 


N 


1561. 
Dann 
Rex: v. Vi- 
PONT and 
O 


* v. pa. 
2063. Rex v. 
Killet, clerk, 
mw 3 


3d _— ion—Here, the puniſhment is diſcretimary as to Nas, 


the length of the time of impriſonment : and here is 0 judg- 
ment at all; only à conviction. They ought to have gone 
on, and adjudged the forfeiture. Therefore, on both theſe ob- 
jections, this conviction ought to be quaſhed : for, however 
uſeful a ſtatute this may be, for the benefit of * yet the 


conviet according to 9 1 


iſt, The evidence muſt be given in the e of the de- 
ken e that he may have an opportunity to croſs-examine. 
In the caſe of Rex v. Aller + noting wrong appeared upon 


the ace of the conviction : and therefore the Court ſuppoſed 
anc took it to haye been OY” tranſacted. 


* 1 
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1701. As to the 3d objektion—The time, the durations, of the 
| commitment ought to be aſcertained upon. the conviction, 
Bax v. Vi- The ſtatute does not fix it; it _—_ wh « for — not 
rox and © exceeding three months.” 


- Others. 
| Mr. Jult. Warmer concurred in ene 


1K, The A ought ro he „ in the reſence | 
the party accuſed ; that he may have the benefit of cr ww 


_ examination. And here it appears plainly enough, that Eaton 
the witneſs. againſt ele defendants was was en in 


their preſence 


As to the 3d 1 convidide is equal to a 0 
and judgmagy, But this is a verdict without a judgment, i 


In the cal We Rox v. Howber, 
ſettled, REY muſt be a judgment of forfeiture.” 1 
E 


$6. 2. B. R. it was 


have a full of that caſe: it was a, conviction for deer- 
ſtealing, on 3, 4 IW. & M. c. 10. and there, though the pe- 
nalty was certain, (a forfeiture of 20. fer even offence in 
mere hunting, and if a deer be killed, wonndeM, or taken, 
then 30 J. and though the act of parliament diſtributes the 
1 forfeiture; et. it was holden, ( that there muſt be a. judge. 
« ment tg levy it: for eve ery execution muſt be; on a 
„or Wingate.“ judgment.” The caſes of Regina v. Wi ingrave *, 2 Ans. 
TL 2. R. and Regina v. Serle in B. R. were there bo Tra 
Vet ſee : n 
12 by by Mr 1 in + ſupport of the exception. 
. HHS There was a eaſe in Tr, 9G 1. B. R. Rex v. Afaton, upon 
N. 1 Ann. a conviction for deſtroying fruit trees, contrary to 1 C. 1. 
B. R. moſt 6. 48. The words of the conviction were, & igitur conſide - 
directly * 4 ratum eſt per nos quod convictut eff.” The Court held, 
3 in a „ that there ought to be a Judgment _ FORLSPAGEATS or 
convichon on quod | co ꝛmittatur, Dc. . 
the very ſame | 
ene ee thi i is a, much ſtronger. caſe; . here is a diferes 
1 For that tion to commit either to the houſe of correction, there to re- 
act gives no main, and be kept at hard labour, fo or any time not exceeding 
. three months; or to the. conimon gaol:of the county, c. as they 
rfeiture. ſhall fee cauſe, there to remain without bail or . for s 
any time not exceeding 3 months. = 


Per Cur, unanimouſly and clearly, 
* The conyicrion mult be Gn. 
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A RULE having been obtained by the hintiffs (the in- A value 
ſured) for the defendant (the inſurer) to mew cauſe 2 of in- 5 

why a verdict given for the defendant ſhould not be ſet aſide, - eee, Faw 

and a new tria had. ata as he bs nd Hg as a wager 


policy. 


9 ws 


The Covnr, after. hearing the matter fully debated 


And Lord MansFigLD now delivered wel fetzlünion: in 
doing which, he ſtatell every thing requilite to be known, in 
fo ful} and ample a manner ay to render it quite unneceſſary, 
and even impertinent, for me to pretend to prefix any preface 
er ddr , om. 


| What he ſaid was to the following effect 


tiffs, for Mr. James Bourdieu, upon the goods aboard a ſhip 
called the Yyow Martha, at and from St. Thomas Iſland to 
Hamburgh, from the loading at St. Thomas Ind, till the 
thip: flipuld arrive and land th rs 


E goods at Hamburgh., 1 
The goods {which conſiſted of ſugars, coffee, and indigo) 
were valued at 3o/l. per hogſhead, the clayed ſugars, and 
20 J. per hogſhead, the Muſcavads ſugars : and the coffee, 
and indigo were likewiſe reſpectively valued, The ſugars 
8 were warranted free from average under 50. per cent. ; and 
an other goods, free from average under 3/. per cent. unlefs 
3 general, or the ſhip be ſtranded, _ tae ts, 


In the courſe of the voyage, the ſea water got in; and 
when the ſhip arrived at Hamburgh, it appeared, that every 
hogſhead of ſugar was damaged. The damage the ſugars 
had ſuſtained made it necefſary to fell them immediately; 
and they were accordingly ſold : and the difference between 
the price which they brought by reaſon of the damage, and 
that which they might then have ſold for at Hamburgh, if 
they had been found, was as 207. of. 8d. per hogſhead, is 
to 231. 75. 8d. per hogſhead; Ci. e. if ſound, they would 
have been worth 23 J. 7.5. 8 d. per hogſhead; as damaged 
they were only worth 20/. os. 8d. a hogſhead!) 
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The defendant paid money into Court, by the following rule 
of eſtimating the damage: he paid the like proportion of the 
ſum at which the ſugars were valued in the policy as the price 
of the damaged ſugars bore to ſound ſugars at Hamburg (the 
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1767. port of delivery). All this was admitted at the trial; though p 
ld perhaps upon an accurate computation there may be a miſ- P 
Lewis, and take of about 175. upon theione! . But no adyan- « 
a Another, v. tage was attempted to be taken of this flip, at the trial: it 6 
Biere. ws admittedgithat the monoy paid in was ſufficient, . the * 
„rule by which the defendant ee the loſs was right; 
and the only queſtion at the trial was, ©& by zvbat meaſure or 
& rule the damage, (upon all the circumſtances of this caſe,) I 
"pn to be eſtimated.” LESS | 
© To diſtinguiſh. this caſe, under its particular circumflances, * 
out of any general rule, the plaintiff's counſel called Mr. Sa- F 
muel Cbollett, clerk to Mr. Bourdieu: who proved, that, upon : 
the 15th of February, (the time of the inſurance,) ſugars fl 
were worth at Londen and Hamburgh 351. a hogſhead 1 that 3 
the propoſal of a congreſs to be Folden, and the expecta- 11 
tion of a peace, had on à —_— ſunk the price of ſugars ; 
that before the ſhip arrived a Hen and before he | 
.could know that the ſugars had received any damage, Mr. I 
Bourgieu had Tent orders, © that the ſugars ſhould be houſed C 
« at Hauburgb, and Fept till the price ſnould riſe above 30. a |, t 
* hogſhead; that he had many hundred hogſheads of ſugar 4 
lying at Am/terdam, to which place he ſent the like orders; ! 
hat, in fact, the congreſs not taking place, ſugars aroſe 25 /. C 
fer cent. * That what he ſold of the ſugars he had at Am- 8 
flerdam, brought 30 /. per hogſhead and upwards; that he 3 
miglit haye ſold theſe ſugars at the ſame price, if they had 0 
been kept according to his orders; and the only reaſon why C 
they were not kept was, becauſe they were rendered periſh- 
able from the ſea water which had got in. Therefore, faid N 
they, the neceſſity of an immediate ſale, and the conſe- 1 
quente thereof, ought to be computed into the damage. \ 
1 ens © KC - DE WT 
„ The ſpecial jury, (amongſt whom there were many know- . 
q | ing and conſiderable merchants,) found the defendant's rule of 4 
| | eſtimation to be right, and gave their verdict for him, They 1 
| underſtood'the queſtion very well, and knew more. of the ; 
it ſubject of it than any body elſe preſent; and formed their | 
Þ judgment from their own notions and experience, without 4 
F mach allitance frotn any thing that paſſed. 
: 25 The counſel for the plage F, in the outſet, chieſſy reſted a 
vil upon the particular circumſtances of this cale.  - ] 
N The counſel for the defendant. offered to call witneſſes to 
| prove the general uſage of eſtimating the quantity of damages | 
j where goods-are injured. | 585 > 
* F | 


I was at firſt ſtruck with the argument, © that the imme- 
ec diate neceffity of ſelling in this caſe might be taken into con- 
e fideration, as an exception to the general rule; and pro- ig 
F | | poſed 
20 : © | 
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poſed that the. cauſe might be left to the. qury upon b 1761. 
ds Then Mr. Minn, for the defendant, 23 « that Lana ; 

4 the neceſſity of felling, and the conſequence thereof, 1,zw;s, and 
t ought not to be regarded: and what he. fighad ſo much Another, v. 

weight, that it very much changed my way * g  Rucxan, - / 


There was nothing to ſum up: but the jury aſked whether 
I would give them any directions. I ſaid, I left it to them, 
« Whether the difference between the ſound and the damag- 
et ed ſugars at the port of delivery, ought to be the rule; or, 
« whether the neceſſity of an immediate ſale, (certainly oc- 
te fioned by the damage, ) and the loſs thereby, ſhould be 
« taken into conſideration,” I told them, though it had 
ſtruck me at firſt, that this caſe might be an exception, yet + 
\ what hs counſel for the de at had ſaid to the contrary 
ſeemed to have great weight, | FF 
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The counſel for. the planfig, not having replied nor gone 
into the general, argument, upon an apprehenſion that my 
opinion was with them' upon the particular circumſtances of 
this caſe, were diſſatisfied with the verdict ; and ſaid, they 
would try the other cauſe in the paper upon the ſame policy: 
but, inſtead of that, they have moved for a new trial in this 
cauſe z (which I am extremely glad of.) _, 


No fact is diſputed: the only queſtion is, « Whether (all 
| * « the facts being agreed) the jury have eſtimated the da- 
Eh mage by a proper meaſure.” e | 


- To make the matter more intelligible, I will firſt ſtate che 
rule by which the defendant and jury have gone; àud then I 
will examine whether the plaintiff has ſhewn a better. 


I "The defendant takes the PROPORTION of the difference be- 

tween ſound and damaged at the port of delivery, and pays 

that proportion upon the value of the good ſpecified in the 
policy; and has no regard to the price in money, which either the + 
found ar damaged goods bore in the port of delivery. He 
ſays, the proportion of the difference is egually the rule, whe- 
ther the goods come to a riſing or a falling market. For in- 
Rance, ſuppoſe the value in thefpicy 30/.—they are damag- 
ed, but fell for 404. if they been ſound, they would 
have ſold for 50/.—the difference is a fifth: the inſurer then 
mult pay a fifth of the prime co, or value in the policy, (that 
is 61.) E converſo ;—if they come to a loſing market, and ſell 
for 10/. being damaged, but would have ſold for 300. if ſound, 
the difference is one half: thg inſurer muſt pay half the prime 
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Lewis, and kſt objection. That it is going by a different meaſure in the 
Another, v. cafe of a pur. from that which governs in the cafe of 2 
RVUS 7otal loſs: for, Mon a total Toſs, the prime coſt, or value in 
* the policy, muſt be paid. Os 


Anfwer. The diſtincxion is fourtded in the nattwe of the 

ing.” Infurance is a contract of indenmity againſt the perils 

of the voyage: the infurer engages, ſo far as the amount of 

the prime coſt, ' or value in the policy, « that the thing ſhalt 

«come fafe';” he has nothing to do with the market; he has 

no concern im any profit or loſs which may ariſe to the mer- 

a chant from the goods; if they be ral loſt, he muſt pay 

5 the prime coſt, that is, the ne of che thing he inſured at 

the outſet z he has no concern in 1 * ſubſequent value. MY 


» 


© $9 likewiſe, if part of the cargo, capable of a ſeveral and 

diſtinct valuation at the outſet, be zozally loft; as if there be. 
100 hogſheads of ſugar, and ten happen to be loſt, the in- 
{urer muſt pay the prime coſt of thoſe 10 hogſheads, without 
any regard to the price for which the other go may be fold. 


But where an entire individual, as one hogſhead, happens , 
to he ſcuileu, no meaſure can be taken from the prime colt to 
aſcertain the quantity of ſuch damage: but if you can fix *® 
whether it be a 3d, 4th, or 5th worſe, the damage is fixed 
to a mathematical certainty. How is this to be found out? 

Not by any. price at the | but it muſt be at the port 
of delivery, where the vofage is e and the whole 
damage known. Whether the price there be high or low, in 
either caſe it equally ſhews whether the damaged goods are a 
third, a. fqurth, or a fifth, worſe than if they had come 

| ſound; conſequently, whether the injury ſuſtained be a 
third, fourth, c fifth, of the value of the thing: and, aa 
+ 1}, as e prime ceft,. if the thing be abel 
| 25 ſo, if it * 3d, 4th, or 5th, worſe, he pays a 
zd, 4th,, or 5th, of value of the goods ſo damaged. 


Ad obj. The next obj 
much intangled, is taken 


ii int en be 
chis being a ale policy. 


I am a little at a loſs to apply the arguments drawn from 
thence. It is ſaid, that a' valued is a wager policy, (like 
« intereſt or no intereſt:) if ſo, there can be no average loſs, 

ec and the infured can only recqyer as for a total, abandoning 

« what is ſaved, becauſe the value ſpecified is fictitious.“ 


Anſw. h 
* 


SM * 


8 
. 
w 5 


in the policy, upon one gf 7ws grounds. 


Eaſter Term 1 Geo. 3. 

A valued policy is e to be conſidered as a wager 

= or like © intereſt or no intereſt:” if it was, it would 

id the act of 19 G. 2. c. 37. The only effect of the 

is Hing the amount of Ie prime cal juſt as if 4 

g 2 — it at the trial: but in n 

pak every other purpoſe, it muſt be taken that the yalue was 

fixed in ſuch, a manner as ING meant ES @ have 
an indie. 4 JE * 

I it be under, valpefl. the e himſelf a 
of the ſurplus. If it be much over-valued, it muſt be done 
with a bad view} either to gain, contrary to the 1th of the 
late king, or wah ſome view to a frauduleꝶt logg: therefore 
the inſured never can be allowed in aJourt of. juſtice, to 


plead that 3 e e or that his n was 
à triſle only. b 


It FR tied cc that wk valued policies, the —_ 


cc need only prove ſome intereſt, to take it out of 19 G. 2. 
e becauſe the adverk party has admitted the value; and if 
„„ more was: required, the agreed valuation would: Ggniby 

6c nothing.” But if it ſhould come out in proof, that a man 

had inſured: 26007, and'had- intereſt on board to the value of 

a cable only, there never has been, and I believe there never 

will be, a determination, that by W an. Hy ws _ 71 

partiament may be defeated. | ,. 


There arę many cortveiitriess: fm allowing valued poli- 
es; but where they are uſed / merely as a a to Po. 
n would: be conſidered as an gm 2111 


The effect of the valuation is only fixing, eachaioety 
the prime coſt. If it be an open policy, the prime coſt muſt 


be - "4 in. a valued policy, i it is agrees. 4 8 k Ks 


e «that there can be no adjuſtment of pag 
66 loſs upon a valued policy,” is directly contrary to the very 
terms of the policy itſelf. It is expreſsly /bjec? 5 if 
the loſs. upon ſugars exceed 5/, per cent., if it Was: not, the 
conſequence Muld not be, that every partial loſs muſt there: 

by become total: but the event, th intitle the inſured to re- 

cover, woulqgot happen, unleſs there was a total loſs. Cbn- 
ſequently, plaintiffs in this caſe would not be intitled to 
recover at al}: for there is no colour to ſay this was a total 
loſs. Beſides, the * his taken to — goods, and 


fold them, | 5 


In een to the mak che; jury have gone by, the 
plaintiffs contend, that they ought to be paid the whole value 


* 


iſt, Be- 


Lzw1s; and 
Another; vi 
Ruckza. 
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1761. - rt; Becauſe the general rule of eſtimating ſhould' bd: the 
| | difference between the- price the "damaged 2 felt "a oo: and 
Lzw1s, and the prime cht, (or value in the policy.) Here, th 


Another, v. fold at 20/. os. 8d. a haha ** the 3 
Ruex zz. ae ee 301. 1 


Anfw. It is — this' ſhould be the dae lt out 
involve the under- r rig in the riſe or -fall of the market: it 
would ſubject him, im ſome caſes, to: pay va/tly more than the 

f. in others, it would . the! infured of * on. 


non, though there was a leaſe” 5 ET 


Heer bear the. primes coſt or value i in . po- 
I. per hogſhead; the ſugars are injured; the price of 


th ! beſt. is 257 a hogſhead; the price of the damaged is 
191. 10s.—The®loſs is about 2 an. and the inſurer 
0 e a to pay ”— a Nag jon 


5 

8 ſe they ce come to a 18 Satin? "Wy his fiend ſu- 
gars ell for 30l. a hogſhead, and the damaged for 35“. the 
loſs i is an e 470 che inſurer would be bo * nothing. | 


> 


* The 2d groun nd upon which the plaintiff contends: that the 
# " 4ol ſhould be made up, is, that it appears the ſugars would 
have ſold for that price, if the damage from the ſea- water 
& had not made an N ſale neceſſary. qi 5 


The moment che jury — their yerdiQ, I as ſatiſ- 
fied that they did right, in torally-diſregarding the] ko : 
circumſtance of this caſe; and I wrote a memorandu 1 
Guildhall, * in my! . at 8 6 or 88 verdict ſeemed to me 


* to be right.” 2 


— of Ab I x cry the deer aue would be eried; 1 hy ht a 
deal of the point, and endeavoured to get whagWliſt- 
ance | could by copverfing with ' ſome gentlemen of Cxperi- 
ence in adjuſtments. ' The point has now been very fully 
argued at-the bar; and the more I have thought, the more 1 
have heard, upon the ſubject, the more I amgonvinced that 
the jury die right to pay no ee to theſe cifMmſtances. _ 


The nature of the een is, © that the s ſhall come 
« ſafe to the port of delivery; or if they do to indem- 
« nify the plaintiff to the amount of the prime coſt, or 
<« value in the policy.” If they arrive, but leſſened in value, 
through damages received at ſea, the nature of an indemnity _ - 
| ſpeaks demonſtrably, that it muſt be by putting the merchant | 
in, the ſame condition, (relation being had to the prime coſt 
or value i in the policy,) which he would have been! in if the 
8 | | 7 | © © goods 
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proportion, or aliquot part of the prime coft, or value in 
abe policy, as correſponds with the proportion, or aliquot part LERwIis, and 
of the diminution in value occaſioned by the damage. Another, y. 


. : 1 e Rock. 
The duty accrues upon the ſhip's arrival and landing her | 
cargo at the port of delivery: the inſured has her a right to 
demand ſatisfaction. The  adjuſtiglat never can depend 
upon future events or ſpeculations. . long are they to 
Wait? a week, a month, or a year??? PINE. 


In this caſe, the price roſe: but if the congreſs had taken 
er or a peace had been made, the price would e 


| ors arrived free from damagez that is, by paying | 1761. Gs 


The defendant did not inſure “ that there ſhould bei con- 
« greſs or peace.” It is true, Mr. Bourdieu acted upott poli- 


tical ſpeculation, and ordered the ſugars tg be kept till the 
price ſhould be 300. or upwards: -but no 1 9 ſcheme or 
project of trade of the inſured can affect th inſurer; he 
knew nothing of it. The defendant did not undertake that 
dhe ſugars ſhould ar a price of 300. a hogſhead. | 
= | | 
If ſpeculative deſtinations of the merchant, and the ſuc- 
,- ceſs of ſuch ſpeculations, were to be regarded, it would in- 
troduce the greateſt injuſtice and ene The under- 
Vriter knows nothing of them. The orders here were given 
after the ſigning of the policy. But the decifive anſwer is, 
that the under-writer has nothing to do with the price ; and 
that the right of the inſured to a ſatisfaction, where goods 
are damaged, ariſes immediately upon their being landed at 
the port delivery. Gs 
* * — 4 - . 


We are Uf opinion that the plaintiffs are not intitled to 
have the price for which the damaged ſugars were ſold, mage. 
»þ 301. per hogſhead: and it ſeems to us as plain as any pro- 
poſition in Euclid, that the rule by which the jury have gone 

is the 74 meaſure. ts 


The Roxx muſt be DISCHARGED. 


l * Rex ver/. Bell. 


1s was a conviction for importing Iriſb Butter from Butter export- 
1 Lifton into England, contrary to the acts of 18 Car. 2. ed from Ice- 
| . 4. 1 land to Liſbon, 
c. 2. 20 C. 2. F. 7. and 32 C. 2. c. 2: which conviction was and from L. 
to the effect following Sr i 
© ; | : | Rs Kingdom, is 
not to be conſidered as included in the, ſtatutes prohibiting the importation of it from 
4 Iceland into this Kingdom. | . Y 


a Town and county of the town of Kingſton upon Hull Be 
it remembered, that on the 2d of Auguſt, 34 G. 2. at * 
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1174 An ſter Term 1 Ged. 3. 
1761. ſaid town and county, Edward Burrow 'Efq. collector of 
bis majeſty's ſubſidies and cuſtoms within the port of the faid 
RE] v. town and county, and an inhabitant thereof, cometh in hig 
III. don prope. perſon before John Mod and Mili Cogan 
22 Eſquires, ti juſtices of our ſaid lord the king, aſſigned to 
keep the peace of our ſaid lord the king, within the faid 
town and county; an {ſuing as well for the poor of the 
pariſh of Sr. Trinity, I the faid town and county, as for 
himſelf in this beh veth the ſaid juſtices ts be informed 
and to underſtand, that certain butter, to wit, 547 barrels, 
thereof, containing all together in weight 301 hundred- 
weight, was, on the 8th day of July laſt paſt, imported into 
this 5 7 to wit, at the port of the ſaid town and county, 
buſter, and every part thereof, having been ort=" 
ed from out F the kingdom of Ireland, ro Lisgox in the king- 
dom of Port and haying been FROM THENCE imported 
into hit king Wn, to wit, at che port aforeſaid, in rraup of 
the revenue of our ſaid lord the king, and contrary to the 
formgpf the ſtatutes in that caſe made and grovided; and that 
the ſaid butter had been duly and legally sxIED, at and in the 
faid town, on the 28th day of July aforeſaid, between the 
hours of ten and twelve in x forenoon, and duly and legally 
preſerved and keptfygm that time to the time of exhibiting this 
information; and the oruner or owners of the ſaid butter, or 
any part thereof, or „ for or on the behalf of him, = 
hem, or any of them, had not made it appear unto any juſtice 
of the peace, of and for the ſaid town and county, bythe oath 

of two credible witneſſes, or otherwiſe howſoever, „ that the 
cc ſaid butter was not imported, in manner and forthyaforeſaid, 

& from the ſaid kingdom of IrtLanp into this. kfgdom.” , 
Whereupon the ſaid juſtices did, on the ſaid 2d da ef Auguſt, 
duly and legally order Mr. Richard Bell of the ſaid town and 
county, Merchant, the confignee and apparent owner of the ſai 
butter, and every part thereof, to be ſummoned to appear be- 
fore them at the houſe of Archibald Brown, at the ſign of the 
Deg and Duck in the ſaid town and county, on the 5th day of 
the ſaid month of Auguſt, then and there to anſwer the ſaid in- 
formation and premiſes; at which time and place, come before 
them the ſame juſtices, as well the ſaid Edward Burrow as the 
ſaid Richard Bell: and the ſaid Richard Bell having heard the 
faid information read to him, and being aſked by the ſaiq q; 
tices, (why the ſaid butter ſhould not be forfeited,” falkh, 
cc that he hath norhing to object againſt the truth of the ſaid pre- 

e miſes contained in the ſaid information.” Whereupon, 2d 
upon the examination of a credible witneſs in that behalf, in tis 
preſence of the ſaid Richard Bell, and becauſe the ſaid Richard 
Bell hath nothing to ſay, nor can ſay any thing touching the & 5 
ſaid premiſes, but doth acknowledge the ſame to be true as the c 
fame are charged in the ſaid information; it appears unto them 
the faid juſtices, that the ſaid information, and . — 

1 there 
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* — 8 do adjudge 
to be true accordingly. It is therefore conſidered an 
+ judged by them the Bid juſtices, that the ſaid butter, ad Rn + 


every part thereof, 15 ronν,j, C; and . of Barr. oF 


. 
5 


half part thereof be diſpoſed to the uſe of 


N ſaid pariſh of &. Trinity, in the faid t county, and. 
the other moiety or na part thereof, We the —4 ng TE 
the ſaid Edward Burrow, Given uiltter our hands and 


at the town and county of the 


» 


Ki : upon Hull, 
this th day of Auguſt, in the 34th year « of, . and in the 
year of our Lord 1 1760. he: 


« . ants wore for the defendant, infiſted — x e 
— -N {Sev 18. % < 2. N. 42 
* and 370 


2. c. 28 
The butter was ee FE keland nl 5055 ; and FOR | 
Li 2__ CC England, and imported here at Hull: 
ich (he inſi did not occaſion a forfeiture of the butter; 
Therefore this conviction is wrong, in'making it abſolutely 
forfeited; even though it thould be liable to the ne duty, 
and not to the leſs, | 


Beſides, the difribution 2 penalty” is * 8 
the act of parliament. 


Mr. Norton, contra, in ſupport of the conviction. 


| Iriſh butter, imported from Liſten, or any other lace, is 
, eonfiſcattable, by 18 C. 25 2. 32G, 2. c. 2, $9, and 20 C 
. 1 - 


All theſe acts are to be Aae as one law: and by 
them, all 174 butter, imported hither from any place what- 
ſoever, is forfeitable, juſt as much as if it was imported di- 
rectly and immediately from Ireland. The acts of parliament 
—_ be nugatory, if they might be evaded by IN at 
the e of Man, or any other place, & 


The conviction is founded on theſe three ſtatutes of C. 2, 
And this importation from + na} is not protected by the act 
of 3r G. 2. c. 28. which allows the importation of butter 
Treland into England during 6 months, paying 4d. per 
* dred weight ; becauſe the butter permitted by 2 act to 
imported, m muſt be imported immediately _ 1 


He compared this law to ſome others, 3 the importae 
tion muſt be directiy from the place: —12 G. 2. c. 21. (an act 
for taking off the duties upon woollen and bay yarn imported 
ow: — to Exgland, ) 23 G. 2. c. * (an act to en- 

2 | courage 


___ ©  -Haſtet Tem i G. 
ee the importation of pig and bar iron from his mas 
jelys colonies in America ; and 32 G. 2. c. 11, 126 

| 1 CCC 21 
„this eonviction unneceflary, and only ex 
or the goods were actually and ipſo facto for- 
ne aimed and proved, Sc. within 48 
* Ru * a : 8 a | * 


Mr. Morton was going to reply 
But Lord. MANSFIELD ſaid, it was needleſs. —Her? is no 


ſuſpicion. of fraud. If there had, it might be a different 
caſe. It would not be worth while to go round by Liſbon, 


And if it 
ſion. 


His Lordſhip however propoſed to the parties, chat the 
officer of the cuſtoms (Mr. Edward Burrow, collector at 
Hull ſhould pay the proprietor, (the conſignee, ) the value 
of 1 butter at the time of the ſeizure, together with the 


And, in order to compromiſe the matter, and ſave the 


* 


within the prohibition, it is witflin 
; * * 8 * 


laſt to this day. 
| T8 


A third perſon having now named 26s. per barrel as the 
price that Mr. Burrow ought to refund to the conſignee of 


' miſe came to nothing: for Mr. Norton thought it better for 
his client, to ſtand ay action, and ſuffer judgment to go by 


ry of the damage ſuſtained by the ſeizure. + 


Whereupon Per Cur. 
THE CONVICTION was QUASHED. 


* 
* 4 5 
: 2. 
— 
* 5 
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The end of Eaſter Term 1761, 1 C. 3. 


to evade act; and to pay 75. 8d. to ayoid paying 4d. 
the permiſ- : 


bringing an action, he ordered it to ſtand over from Saturdey | 


oY it; and Mr. Norton 1 too much; the compro- 


aan e and leave the matter to a jury, upon a writ of in- 


ee end oc ac AO 


+ | * 
9 
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* 4 88 + N on * 8 - 
Trinity Term Mr. Juice 
a | oſter was ah 
Ys | | EZ ny 3 

e 8 = = day 28th Ma 

1 Geo. Jo B. R, I 76 Ts © _ ©, (the 7th day . 

. ; the term.) 
N 5 i 1 1 > * * . 5 es 8 1. 1 i 
Denn, ex dimiſſ. Lucas, ver. Fulford, 2 26th 
: {TOP | p f 1701. ; 
Els was a ſpecial cafe, upon an ejectment of lands in (x Black. Rep. 
43 MHedley in Oxfordſbire. 4 | 238. 8. C.) 
1 Cloſe copies of 


CN. B. In Hilary Term laſt, this Court had ſtayed the 
proceedings, till the leflor of the plaintiff, who lived in 
Ireland, ſhould give ſecurity for The cefts ; although it 
was an ejectment brought under the direction of the 
Court of Chancery, where the bill was retained till 
after trial of the ejectment; and ſecurity had already 
been given there: but hat ſecurity was only for 401. 


At the trial, the plaintiff offered in gvidence, (for the pur- 
poſe only of reading ſeveral depoſitions taken in a cauſe in 
Chancery,) a paper-writing, purporting to be a true cory 
ef a bill in Chancery, brought by the plaintiff's leſſor, againſt 
T heophilus Leigh and others; (and it was proved to have 
been examined with the record:) which copy ſo offered in 


proceedings in 
any court, may 
be given in 
evidence in 
another court, 
without any 
but the com- 
mon ſtamps, 


evidence was written CLOSE, on TWO ſheets of paper, con- 


taining forty QFFICE-ropy ſheets in quantity; and each of the 
Two ſheets of paper was STAMPED with a Zriple SIX-penny 


o 


ſtamp on. | 


And he further offered in evidence another paper-writing, 
purporting to be a true copy of an amended bill 3 by the 
plaintiff's leflor againſt the ſaid defendants and others, 
(proved likewiſe to have been examined with the record) 
written alſo CLOSE, on THREE ſheets of paper, containing 
forty-four  OFFICE-copy ſheets in quantity; and each of the 
THREE ſheets ſtamped with a triple $1x-penny ſtamp only. . 


Vo- II, VN It 


+ ING W ny 
Fae e.; I l 
W , en 
2 1 * #= 


17 
„ 


Y . = SLY : 
Cs . P >a nere . a S te OST — — 3 —— 
— 7 . F IT g S572 rr oi \ IE = 8 
8 r * wt ne x feds. "IF r 9 5 1 5 = > = 
\ l , 1 8 . —— 2 > _ = — 


— 


— 


| 
| 
; 
| 


* v. ſe& 44+ 


1178 


1761, 


Denn,ex di- 


miſt, Lucas, 
v. FuLyFoRD. 


ge alſo 32 
» 2+» C. 35. 
S0. which 
hys a like 
duty; but 
ſeems confined 
to courts of 
law only. 


Trinity Term 1 Geo. 3. 
It was objected, © that ſuch copies, or either of them, 
ce ought not to be read; becauſe not PROPERLY famped, ac- 
c“ cording to the ſtatutes.” But a verdict was given for the 
plaintiff, ſubject to the opinion of the Court, Whether 
« ſuch copier are PROPERLY flamped, ſo as to intitle the 
« plaintiff to have read them in evidence.” If they are, 
then the plaintiff to enter his judgment; if not, then the 
verdict to be void. | | 8 | 


It was firſt argued on Tueſday 28th of April 176 » 
Mr. $:owe, for the plaintiff—This queſtion depends upon 


the ſeveral ſtamp-acts. The 5, 6 W. & M. c. 21. (now made 


perpetual) lays * a duty of one penny upon every ſkin or piece 
of vellum, or parchment, or theet E paper, upon which 
any + copy of any proceedings whatſoever in any court of equi- 
ty, ſhall be ingroſſed or written. 4 it. 


The 9, 10 V. 3. c. 25. $ 64. enacts, (to the end the king 
may not be defrauded,) * That all records, writs, pleadings, 


C op other proceedings in courts of law and equity, and all 
c deeds, inſtruments, and writings whatſoever, thereby 


cc charged, ſhall be ingroſſed or written in ſuch manner as 


4 they haye been uſually accuſtomed to be written and are 
(c now written.” And this is the principal ſtatute on which 


ſtamp of ſix times the value. 


this queſtion turns. | 11 


The word © cory” is not in this 64th ſection. The pre- 
ſent caſe is of an examined copy, not an office-copy. The 
rule of offce-copies is different in different courts; viz. in 
Chancery, go words in a ſheet; in the Exchequer, 78; in 
this Court, 72: but c/o/e copies were only ſtamped with one 


double penny ſtamp; now indeed a triple penn. 
And copies of deeds are generally produced and proved 
without any ſtamp at all: whereas this was ſtamped with a 


The only intent of theſe ſtamp-aRs is to raiſe the duty to 
the crown: and this ſtamp does that, and much more. 


Mr. Afton, contra, for the defendant, agreed that - the 
queſtion depends entirely upon the ſtamp-acts. 1985 


The 5 & 6 W.& M. c. 21. laid the penny duty. 
The 9, 10 V. 3. c. 25. 940. lays one penny upon every 
theet of paper upon whicl any copy of any bill in equity ſhall 
be ingroffed or written. This was an additional penny. 


13 8 Section 


Trinity Term 1 Geo. „ . 


— dives won fuch ſheet to be ſtamped before the 1561. 
writing ; and with two diſtinct ſtamps. * 8 1767. 7 


Seftjon 59 direAs, that no ſuch inflrumentor writing hot DAE Bone 
| fo ſtamped, c. ſhall be given in evidence, till as well the former v. Ful roa b. 
Juty as the latter ſhall be paid. So that theſe two ſtamps 
were to be ſeparate and diſtinct. | 


The 30 G. 2. c. 19. 918. makes it lawful to ſtamp with 
— general new ſtamp, equivalent to all the other ſeparate 
old ones. | | h 


The 32 G. 2. c. 35. has no ſuch clauſe as that of 5 64. in 

9, 10 V. 3. c. 25. But its 13th ſection (/. 515.) directs 

all paper, c. thereby charged to be brought to the ſtamp- 

office and ſtamped, c., and enacts that it ſhall not be avail- 

able in law or equity, or be given in evidence, or admitted 
In any court, unleſs ſo ſtamped. 5 


Therefore every copy of any bill in Chancery muſt be 
ſtamped with either the old or the new ſtamp. And this is 
not ſo ſtamped. Neither is it ſtamped ad valorem ; but, on the 
contrary, 13s. 6d. /hort, if it be computed by the ſheet, at 
90 words per ſheet: a ſheet is a known quantity, containing 
ſo many lines, and fo many words in each line. 


Lord MaysFigL.p—But how does it appear that it is neceþ 

_ _  fary that a copy of a proceeding in Chancery, given in 

evidence, muſt be an oxFicE-copy? I ſhould be glad to 

hear this point argued. For if that be nat neceſſary, the 
duty is paid: if it be neceſſary, then it is not paid. 


Mr. Aflon—The practice is ſo. And the acts of parlia- 
ment ſay « every copy of any bill.” 


BW: 
1 
12 
| 
j 
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} 
| 


Lord MansviELÞ—An OFFICE-copy is, in the ſame court 

and in the fame cauſe, equivalent to the record: but in 

another court, or in another cauſe in the ſame court, the 
copy muſt be PROVED. FR 


Before the firſt act which gave the fingle penny duty, a 
copy of a proceeding in one court might be given in 
evidence in another, written as cliſe as the writer pleaſed. | 
And the 5 clauſe which is profeſſedly intended to prevent Þ of 
colluſion, as to the proceedings of the Court does not ſay 2 79 +5 
a word about copies. Each party in a cauſe in Chancery 
muſt take an e- copy of the adverſe pleadings: but he 
may read the draught of his own. Reading the office- 
copy is equivalent to — the record itſelf. A 
=; - 


n rr Tem dee g. 


| 1761. 11 is not to be conceived, that the legiſlature intended 3 1 
8 the parties to the expence of 40. or 50l. in taking out | 

Dzxn, ex di- * 2ffice-copies ; only for the ſake of raiſing 285 or (upon FA 
miſſ. Lucas, the firſt act) only a penny to the erown. | 7 
v. Ful rox p. N „ 
Mr. Afton obſerved, that ſuch a oonſtruc᷑tion wah * by 
leſſen the revenue. At this rate, one hoes penny r : Me 
would do for a whole bill. ag 
| 3 ic 
Mr. Juſt. 8 on would have FORTY 3d ſtamps | bn 
for this one copy of the original bill. | "0. 
. mig 
Mr. Aftm—Yes: this is what I inſiſt on. - | Th 
| alte 
Lord Mazermup—The a& of parliament did not mean — f 
to alter the rule, as to the giving copies in evidence; if it * 
had, it would have been a heavy charge upon the ſuitor. 2 | 
| The practioe of a party's, giving the office-copies in evi- ＋ 
3 dence, very often is to be accounted for, by their having . 

thoſe office- copies in their poſſeſſion already: ſo that it is, ; 

in ſuch caſe, even cheaper to them to uſe theſe than any 
others. | 1 : 

Mr. Norton, who was retained for the a urged 

the loſs that the ſtamp duty would e, if ow queſtion | 5 
mould be determined againſt them. if | | MV 
It was therefore ordered to be ſet down the 6 argu- | Can 
ment on the firſt day of this term; with a particular clauſe for 
in the rule (by conſent) to prevent the plaintiff's being delay- this 
ed in bringing a new ejectment, in caſe the Court” 8 opinion whe 
ſhould be againſt him. whe 
hou 
Which day being now come, and the cauſe called, — 
01 
Mr. Norton ſaid, he ſhould have head to hs been able to ejed 
fapport the objection, if it had come out, upon inquiry, that in 
the v/age of the ſtamp- office had been uniform and conſiſtent, . of 
ever ſince the making of the act, in * cloſe — to ſom 
be ſtamped i in this manner. | "ml 


But he acknowledged, that upon examination into the 
facts, it appeared that there had been no ſuch uniform uſage; | 
but, on the contrary, different uſages, and even different P 
opinions amongſt the commiſhoners themſelves. Therefore, 
unleſs the Court would couple ſome of the ſections with each 
other, he was afraid he could not e to lugport the 
. - objection. 


Lord — 


— % 


Trinity Term 1 Geo. 3. 

Lord MansFieLd—Certainly, the act of parliament took 
ap the matter on the foot upon which it then ſtood. And at 
the time of making theſe acts, there were tuo ſorts of copies 
of proceedings: one ſort was a cigſe copy, which might be 
given in evidence, in another court; the other ſort was an 
ce-copy; and this was equivalent to the record itſelf, when 
made uſe of in the ſame court and in the ſame cauſe. This 
office-copy was then fixed at a certain determinate number of 
words in a ſheet, in order to aſcertain the fees of the officers 
of the reſpective courts: but copies to be given in evidence 
might, at that time, be written as cloſe as the writer pleaſed. 
Thus the ſtamp- acts found it. And they did not mean to 
alter the manner of making copies to be given in evidence, or 
to fix them to ſo many words in a ſheet: they only meant to 
prevent any fraud upon the ſtamp-duties, with regard to the 
OFFICE-copier, by the parties compounding with the officers 
for their fees, and then writing more than the uſual number 
of words in a ſnheet of hem. | 


Per Cur. Let the pos rEA be delivered to the PLAINTIFF. 


Fenn, ex dimiſl. Tyrrell et a', wer/; Denn. 


M. Gould, of counſel for the leſſor of the plaintiff in 
this ejectment, had obtained a rule upon Mrs. Magdalen 
Campbell, the tenant in poſſeſſion of the premiſes in queſtion, 
for her to ſhew cauſe * why the ſervice of the ejectment in 
this cauſe, which + had been theretofore made upon a woman 
who had aid her name was Magdalen Campbell, at the time 
when it was ſerved upon her at the ſaid Magdalen Campbell's 
houſe, ſhould not be deemed good ſervice upon the ſaid Mag- 
dalen Campbell herſelf ; and why the leſſors of the plaintiff 
ſhould not have leave to ſign their judgment againſt the caſual 
ejector, on Wedneſday next, in default of her appearance: 
in which rule it is further ordered, that the leaving a cop 

of this rule, at-the houſe of the ſaid Magdalen Campbell, wit 

ſome perſon there; or, if no one can be met with, fixing 
nà true copy of it on the door thereof; ſhall be deemed good 
ſervice thereof on the ſaid Magdalen Campbell. 


| tenant in poſſeſſion, ſhould not be deemed a good ſervice of it,” w 
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21751 
— 
Denn, ex di- 
miſſ. Lucas, 
v. FULFORD. 


Tenant in pol- 


ſeſſion being 
perſonated, at 
the time of ſer- 
vice, by ano- 
ther, who ac- 
cepted the ſer- 
vice in her 
name, this 
deemed good 
ſervice on the 
tenant herſelf, 


* A likerule 
© to ſhew 
cauſe why a 

+ preceding 
lervice of an 
ejectment 

upon a ſervant 
in the houſe of 
one Hawkins, 
as made on the 


ad day of this term, in a cauſe of Goodright, on the demiſe of Methold, v. No- 


right; on its appearing that Hawkins and his wife both kept out 
prevent their being perſonally ſerved. 


of the way, to 


+ N. B. If the rule were not thus made with a retroſpe&, the plaintiff mult loſe 


the aſſizes. 


The ſaid rule was now made abſolute, upon producing an 
affidavit, That Magdalen Campbell was either not at home, or 
& (if at home) was denied; and that her ſervant-maid was 
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1761. * at home, but could not be ſerved ; whereupon a copy of 
ET En „ the rule was fixed on the door of the houſe; and more- 
> ENN, ex over, ©that at a ſubſequent day,” (upon a doubt, whether what 
dimifl, had been already done was ſufficient,) © the maid being at 
TrYarELL „ home, and opening the window, but refuſing to open the 
& al, v. « door, and denying that her miſtreſs was at home, anather 
DENx. oy Was . on the door, and the maid. was told the ef- 
« fect of it; and another copy was thrown in at the window; 

and the original rule was ſbexvn to. the maid.” 


Per Cur. RULE made ABSOLUTE. | 


Wedneſday, | : N 
27th May Rex ver/. Darbyſhire. 
2761. ; | I 

| Confiable of TH was a caſe from Warwickſhire affizes. 
manor, in- | | 


cluding a fa- The defendant was originally indicted at the quarter-ſeſ- 
_— ot 24 ſions holden at Warwick on the 4th of April 1758, for refuſ- 
ſerving this ing to take upon himſelf the office of conſtable of and for 
office, by hav- the MANOR of Birmingham, having been duly nominated and 
| ing a eee elected thereto. The indictment ſet forth, That at a Court 
dea Leet holden on the 18th of October, 31 G. 2. in and for the 
e ay ward MANOR of Birmingham, the defendant, according to the cuſ- 
offices © tom of the ſame manor, was duly nominated and elected by 
the jury, one of the conſtables of the faid Manor of Birming- 
Ham, for the year then next enſuing ; he then being an inha- 
bitant and reſiant of and within the ſaid manet, and being a 
fit perſon ſo to be nominated and elected, and a perſon liable 
to bo nominated. and elected to the ſaid office. That the de- 
fendant had notice, Wc. That the ſteward certified his ap- 
pointment to a juſtice of peace ; by whom he was ſummoned 
to appear on, &c. at, &&c. to take the oath of office as con- 
ſtable, nominated and elected of and for the ſaid manor of 
Birmingham, as aforeſaid. That although he perſonally. ap- 
peared according to the ſummons, and was then and there 
required by the ſaid juſtice, to take the ſaid oath of office of 
conſtable of and for the ſaid manor of Birmingbam, accord- 
ing to the nomination and election aforeſaid, he unlawfully, 
wilfully, and contumaciouſly, did neglect and refuſe to take 
it, and to be duly ſworn into the ſaid office, and to take it 
upon him. There was a ſecond count in the indictment, al- 
leging that he was perſonally preſent in court at the leet; 
and being required by the ſteward to be ſworn and take the 


office upon him, neglected and refuſed, &c. 


This indictment being removed hither by certiorari, the de- 
fendant pleaded not guilty:” and the cauſe was tried at 
Warwick ſummer-aſlizes in Auguſt 1759, before Ld. Ch. B. 

| t 
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It appeared upon the evidence, that the facts laid in the in- 
dictment were true; and that the defentiant was a fit perſon 
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+ 


to be nominated and elected, as aforeſaid ;. and liable to ſerve Rex v. 
the ſaid office of conſtable, uNLESss diſcharged or exempt Dax AY 
therefrom by reaſon of the certificate and aſſignment thereof 2u¹ R. 


herein after mentioned: alſo, that the uſage at Birmingham 
has been, © annually at the Court Leet there, to ele& two 
“ conſtables for the Manor of Birmingham generally, and 
« one conſtable for the hamlet of Deritend (a diſtin& vill 
. $ within the ſaid manor) particularly.” 


That the Manor of Birmingham extends itſelf into, and: 


comprehends the whole town and. pariſh of Birmingham, and 
alſo the ſaid hamlet of Deritend. © | Be 


That the conſtables ſo elected for the ſaid manor of Hir. 
mingham generally, have juriſdiction and authority, as con- 
ſtables, not only ee the ſaid town and pariſh of Bir- 
2 but ALso within and throughout the ſaid hamlet of 

eritend. 5 | 


That the conſtable of Deritend is elected out of the inlia- 
bitants of Deritend only: and the conſtable ſo elected for 
Deritend particularly, and the ſaid conſtables ſo elected for 
the ſaid manor of Birmingham, have ſeverally equal and con- 
current juriſdiction within the ſaid hamlet of Deritend. 


That the defendant had a CERTIFICATE according to the 
ſtatute of 10, 11 V. 3. c. 23. diſcharging one Phwden' 
ennett from all pariſh offices within the pariſh of Birming- 
m'; and an aſſignment thereof, ſigned and executed on the 
ſeveral and reſpective days of the dates thereof reſpectively: 
and the ſame was duly inrolled according to the ſtatute z and 


had not been before aſſigned. 


| Upon this caſe, the queſtion reſerved for the opinion of 
his Majeity's Court of King's Bench, is, | 


„ Whether the ſaid John Darbyſbire, upon the circum- 
cc ſtances of this caſe, is, not euiiiſtanding the certificate, 
« guilty of the indictment, or not guilty.” 


Mr. Serj. Hewitt, for the King, argued, that he is not ex- 
empted from ſerving 2his office herein deſcribed, 


The diſcharge is (by the act) from all © PARISH and warn 

6 offices,” within the pariſh or ward wherein the felony: was 
committed. But the limits of this man's office extend E- 
| k 4 | YOND 


__ _—_— —— > 


IE. 


Abſente 
Holt. 


+ It was on 9, 
10 W. 3. c. 

11. (See Ser- 
* Hewitt's 


Leplx.) 


4: woft liberal conitruCtion,” 
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YOND the pari % of Birmingham: therefore this is not a 
PARISH office, And there is no ſuch diviſion in is; plate, 
as a ward: therefore no wan officer. 


But a CONSTABLE is not a pariſt Gees at all. It was a 


common-law office, before pariſhes | exiſted. Conſtables 
were, by common law, conſervators of the peace. © The 


cc office is as ancient as turns or ent, 4 Iii. 265. There- 


fore more ancient than far; i beo. 


A arith 3 is not a common-law Alle, bon ; but an eccigſi raflicat 
one: and ſo it was aſſerted, in Freeman's Rep. 228. in the 
_ caſe of Adeſon v. Sir John Orch. by Mr. Juſtice Atkins. 
And in Mich. 10 W. 3. an appointment of a conſtable was 

* quaſhed, becauſe it was not alleged in the order, © that he 


c was an inhabitant of the liberty, but dy « of the pariſh,” 
C temp. W. 3. 2 $6. ns. | 


Here, his - mn" appointed conſtable in and for 20 
MANOR of Birmingham. 


The office of conſtable is always annexed to a vill, not to 
a pariſh. But the felony, in this caſe, was committed i in * 


pariſh of Birmingham, not in the vill of Deritend. 


| 


Mr. Caldecott, for the defendant. —He is at leaff a PARISH- 
officer, (whatever more he may be ;) becauſe his office extends 


throughout the whole pariſh of Birmingham: and he is an in- 


habitant of the pariſh of Birmingham. Therefore, though 
he be a/fo conſtable of the MaNoR which includes the pari 5 
yet, he is certainly a pariſb-officer, notwithſtanding n 
8 extent of his juriſdiction or WII 


This act is to be conſtrued favourably, And it has teen 
determined on + 3, 4 W. & MH. c. 11. „that ſerving the 
& office of conſtable for a city at large, (though he was ap- 
& pointed by the corporation, and exerciſed it throughout 
ec the whole city,) gained a ſettlement in the pariſh where he 
de inhabited,” 2 Strange 1014. Between the pariſhes of St. 
Maurice and St. M. ary Calendar in . "inchefler. 


He cited P. 29 G. 2. B. R. Rex v. Davis, Collector of the 
ratet and duties of the highways of the pariſh of St. Leonard, 


_ Shoreditch, who was appointed by the truſtees under the aft 


of parliament, and not choſen by the pariſh: yet it was holden 
to be a parifh-office ; and © that this act ought to receive the 


1 


D 28 
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In the liberty of W/fminfler, the conſtables are choſen by 


the burgeſſes for the liberty of Weftminfter, and act through- 
out the whole liberty: yet they always enjoy the benefit of theſe 
certificates. CH: FIGS 


This caſe is executing an office in the pariſh where the 


man lives; and is certainly within the intention of the legiſ- 
lature: for the act of parliament directs the judge to certify 


in what pariſh or place the felony was committed. 


Mr. Serj. Hewitt, in reply— The reward is only a diſ- 


charge from pariſb and ward offices; and from no others. 


: As to 2 Strange 1014. t depends upon the words of the 
act of parliament of 9, 10 W. 3. c. 11. which only requires 


executing a public annual office, within the pariſh: it does not 


at all ſpeak of PARIsH offices ; nor is confined to them, as 
this is. | | | Ss 


As to the caſe of Rex v. Davis—The man was choſen, 
by truſtees under an act of parliament for repairing the High- 
ways of that pariſh, collector of ſuch highway rate within 
_ pariſh: ſo that that war ſtrictly and properly a pariſb 

ce. 5 | | 3 


In V. ftminfter, I believe the conſtables are appointed for 
a particular pariſh, not for the liberty in general. 


The preſent caſe, moſt manifeſtly, is not confined to the 
pariſh where the felony was committed: which, by the act, 
it ought to be; for it is clear that the act does not mean to 
extend it further than hat limit. 


Lonxp MANSTIEID— The onl queſtion upon this caſe is, 
cc Whether the conſtable of the manor of Birmingham is a 
ce PARISH-officer of the pariſh of Birmingham.” 


This term © pari/h-officer,” does not include every office 


exerciſed in the pariſh: if it did, it might even take in the 
office of high-ſheritf of the county. 


A pariſh-officer is relative to the pariſh, and confined to the 
pariſh only. A conſtable of a par;/h may be called a pariſh- 
officer: but this man has a much larger juriſdiction than the 
pariſh only: for he has a juriſdiction over the whole manor, 
which extends much beyond the pariſh ; and the pariſh 1s only 
a PART of that diſtrict over which it is to be exerciſed. And 
the act does not intend the certificate to be a diſcharge from 

. | | ER. an 
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1761. an office, ST the ub. are to be ———— 46 
— tf the pariſh. | « ] 
"IN c \ 
825 on This man cannot be eſteemed a þariſb-officer, — from « 1 
$HIRE. the origin of his office, or the nature, or the exerciſe, of it. tre 
ant. 
Mr. Juſt. Danzon—If i it had 3 ſtated, that 3 Fo 
cc manor of Birmingham and pariſh. of Birmingham, were ag 

«© co-extenſov?,” this certificate might have been a ſufficient 
diſcharge. Gar this is ſtated, vite . namely, < that | 
tc the juriſdiction of the conſtables elected for the manor rat 
« generally, extends not only throughout: the town and pari a 

« but ALSO within and dünn ge e Haniler of Devitend® io 

The act only meant to excuſe the a" anger? of the ceftifi- off 
cate, from mn pariſh'and Ward offices duſthin the pitiſh In, 
or ward where the felony was committed; and not item a / 
offices to be exerciſed oui of the pariſh or watd, If ſoz this is an 


not an office within the words or meaning of the act of par- 

| liament, upon this ſtate of the caſe now before us: for this 
is not an office of conſtahle i in and for the pariſh ; but in and 
for the ManoR, which is more extenſive than the pariſſi is; 
and a different ſpecies of diviſion =y one being eccleſiaſti- 
cal, the other civil. 


| Mr. Juſt. WILMOT— The act of arliament means theſe 

- | certificates to be exemptions from ſuch offibes only, the func- 
| tions of which are confined within that fort of divifion Which 

| is now called a 2 ; which is not a civil, but an “ eccleſi- 
v. Free- aſtical diviſion. No ſuch ſpecies of Arien was known at 


3 8 common law: is temporal or civil dixiſion was into vills,' 
P kins, accord.” not into — | - 
And this office now unger our conſideration, as the 0 64 
is ſtated, could be only a partial exerciſe of the functions of d. 
this oſſice, within the pariſb 97 Birmingham : for he could only 
exerciſe within the —.— of Birmingham, the functions of | 
fuch part of the juriſdiction as the limite of the pariſh extended l 
o; but not thoſe of the reff- of his juriſdictien which lay c 
d the limits of it. Conſequently, the exemption he 2 
could pretend to claim under this certificate could be, as this | 
caſe is ſtated, only partial: but it would be abſurd to conſtrue | 
the act to exempt him from ſerving the ſame identical office 5 
within the pariſh, and yet leave him liable to ſerve it in the tl 
vill. 
Mr. Calderoti s Caſe cited from 2 Strange 1 is very ws for- | C 
the preſent opinion of the Court. That caſe was upon the C 


certificate: act of 9, 10 M. 3. c. 11. The queſtion was, 
| « Whether 


"of 
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« Whether executing. the office of conſtable for the elty at 
< large gave a certificate-man a ſettlement in the pariſh 


« wherein he inhabited and exerciſed it: and it was holden, 
« that he did acquire a ſettlement thereby.” But it was not 
treated as a parochial office: it was enough, that it was an 
annual office exerciſed within the pariſh ; which was ſufficient 
to bring. it 3 that act of parliament, though it was not 
a office. e 


And as to the caſe of Daviggtte Fe collector of the highway. 
rates of St. Leonard's— it turned fingly upon an act of — 
lament. peculiar to that pariſn. 17 

That of d. Maurice in Winchefler was indeed about an 
office in the city in general; and this is an office in the manor 


in general; but the queſtion did not there turn upon its being 
a parochial office, or not; it being ſufficient that it was an 


Per Cur: unanimouſly, 4» 
Let the pos TRA be delivered to the proſecutor 
And let JUDGMENT be entered for the ANG. 


Campbell, Eſq. ver/: Cumming and another, 


A Scire facias being brought againſt bail, the defendants 

pleaded thereto, that the principal died before the re- 
« turn of the capias ad ſatisfaciendum.” The return of the 
ca. ſa. being thereupon ſet forth in the replication, it appear- 
ed to be returnable “ on Thurſday next after eight days from 
« the day of the Purification of the Virgin Mary.” The 


_ defendant demurred, generally, to the replication. 


Mr. Serj. Nares, on behalf of the defendant, inſiſted that 
the proceedings were irregular: for the word “ from” is ex- 
clufive ; and conſequently the writ is not returnable till in 


vacation- time, (even a week in the vacation.) 


And as this was a proceeding by bill, the ſcire facias muſt 


therefore will be in vacation-time too. 


bear tefle on the day of the return of the ca. /a.: which 


It ought, he ſaid, to have been made returnable « on 
« Thurſday next after the Octave, &. And he cited a 
eaſe of Girdler v. White, M. 3 G. 2. B. R. 


Mr. 
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Capias ad ſa- 
tistaciendum, 
made returna- 
ble at a day 
which falls out 
of term, not 
void. 
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Mr. Yates, contra, for the plaintiff, inſiſted that it wag 


nm 70 -» right and regular, in true and even + friF computation. And, 


CamyBELL Were it otherwiſe, yet, as it was an execution, and not 
v. CumM- upon meſne proceſs, the writ of ca. /a. would not be void, but 
Minc-and. only liable to be ſet aſide upon motion, for irregularity. And 


another. be cited the caſe of Shirley v. Wright, 1 Salk. 273. where it 


t It was fo. was holden, * that the ſheriff who had let his priſoner eſcape, 


" e eg of « ſhould not take advantage of a want of a ſcire facias to 
Monday: fo © ground the ca. /a. upon, which had iſſued pot diem et 
that, either & annum.” | | RL - 8 
way, the SENT I — A | bs | 
INT The whole CourrT were very clearly and unanimouſly with 
hs bd Mr. Yates, in both points; and accordingly gave 
Thurſday next 8 
after the . JUDGMENT for the PLAINTIFF. | 
ave OT1 5 ; 
the 12th of 5 it res 
. Sarah Nicholſon ver/. Stephen Croft. 


Three counts TH was a queſtion, (upon the maſter's report,) © Whe- 
out of ſeven in & ther there were, or were not, more counts inſerted in 


a declaration (cc the declaration, than were neceflary.” 
upon a policy 8 
of inſurance, 


ordered to be It was a declaration upon a policy of inſurance, conſiſtin g of 


truck out, but ſeven counts; 1ſt, for a fta loſs, on a policy ſubſcribed by the 


pot with colts. Agfendant himſelf ; ad, for an average lofs, (averred to amount 
to 63/. 4s. 64. ) on a policy ſubſcribed by the defendant himſelf ; 

3d, for 6/. per cent. to be returned, (it being averred, « that 

te the ſhip departed with convoy,”) on a policy ſubſcribed by the 

defendant himſelf; ath, 5th, and 6th, exactly the ſame with 

Iſt, zd, and 3d, (reſpectively,) with this 5 . only, that 


theſe three laſt counts alleged the policy to have been /ub/cribed 


by one Manoel Francis Silva, the defendant's then agent, factor, 
or ſervant, in that behalf by him duly authorized, appointed, 
and deputed, for that purpoſe; 7th, for money had and re- 


ceived to the plaintiff's uſe. The maſter (Mr. Owen) 8 75 | 


that four counts were ſufficient ; wiz. either the three firſt 
2 4 laſt ; orelſe the 4th, 5th, and 6th, together with 
e laſt. | : . \ | 


TE Court agreed with him in opinion. 


Lord 'Mans#iELD—On a declaration for a total loſs, you 


may recover an average loſs: yet I would not tie the plaintiff down 
to declare only for a total loſs ; but leave the plaintiff at libe 


to declare both ways. And the latter method is often of ſer- _ 


vice to a defendant, by pointing out the particular average 
that the plaintiff goes for. e eee 8 
7 But 


By 


he 


ſigne 


of q 


cord: 
as ag 
beha 
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ut it is unneceſſury to declare double, with reſpect to the 1 761 5 
ſigning of the policy; that is to ſay, once, as upon a policy . 
ſigned by the defendant himſelf ; and again, as upon a policy Nicholson 
ſigned by his agent for him. © One alone of theſe two methods v. Corr. 
of declaring is ſufficient: and the better way is to declare ac- 20 
cording to the truth, that is, upon a policy ſigned by Silva, | 
as agent for the defendant, duly authorized by him in that 
boli. 56 | | _ 


Tux RULE at laſt ſettled by the Court, was for ſtriking 
out the three ſirſt counts (which alleged the policy to 
be ſigned by the defendant himſelf:) but without any 

payment of coſts, as this manner of declaring was 
laid to be uſual. | 


Rex ver. John Morris. 5 — eg 

T* defendant having been convicted of wilful and cor- In perjury 
rupt perjury, in an anſwer in Chancery, Lord Mansfield upon an an- 
(ho tried him) made his report on Tugſday the 14th of April: _ De” 
in doing which, he {tated an objection to the evidence, which ,, | Sa 5 
had been made by the defendant's counſel at the trial, viz. identity of the 
cc That there was no proof of the 1DENTITY of the perſon who perſon, or the 
« ſwore the anſwer, nor even proof that An perſon at ali cual [weax- 
« ſwore it.” This objeCtion, he ſaid, he had over-ruled at the 8 
trial; thinking it ſufficient that the hand of the defendant 

and the Maſter were proved. But he defired to have the opi- 
nion of his brethren upon- this point ; that the defendant 

might have the benefit of the objection, if it ſhould ſeem to 
them to have any force in it, (though he declared himſelf to 
be ſtill clear in his former opinion.) | | 


- 


+ Mr. Juſt. Dtx:isoxn and Mr. Juſt. WIL or entirely concur- Mr. Juſtice 
red with his Lordſhip; and they were all three clearly and una- ig eee 
nimouſly of opinion, that as the name ſubſcribed to the anſwer (at Bach.) L 
was proved to be his hand-wriiing, and Maſter Bennet had prov- 
ed that the jura was ſubſcribed by him, (the Maſter,) as being 

fevorn before him; this was ſufficient proof, “that he was the 

“ ſame perſon,” and alſo, © that he actually ſwore it.” For the 
very reaſon why the Court of Chancery (ſome time ſince) made 
a general order, «that all defendants ſhould {gn theiranſwers,” 

was with the very view to the more eaſy proof of perjuries in 
anſwers. And as to the afual favearing,——it is, in the nature 
and courſe of buſineſs, quite neceſſary to take the jura?', attefted 
by the proper perſon before whom the oath ought to be taken, 
as ſufficient proof of its being actually favorn by the perſon, ſo 
far (at leaſt) as to put it upon him to thew'or to raiſe a reaſon- 

able ſuſpicion © that he was perſenated, as it would other- 
wiſe be almoſt impoſſible to convict any one of perjury com- 
mitted in an anſwer in Chancery. 


tig Trinity Term 1 Geo. 3. 

. John Enys, Eſq. Executor of Samuel Enys, Eſq. : 

- ves Iſaac Donnithorne, Executor of Nicholas 
Friday, n Donnithorne. . ä 


June 12761. | 


Covenant by THIS was an action of covenant brought by the executor of 
| = Joi " s the leſſor, againſt the executor of a deceaſed joint. leſſee. 
* _ The declaration ſets forth an indenture made on the 1oth of 
the executors Octaber 1735, between the ſaid Samuel Enys (the plaintiffs teſt- 
of the deceiſed ator) of the one part, and the ſaid Nicholas Donnithorne de- 
leſſee. ceaſed, and one Foſeph Donnitharne, on the other part, (the 
counterpart of which indenture, ſealed, c. he brings into 
Court, ) whereby the ſaid Samuel Enys, for and in confideration 
of the ſum of twenty guineas paid to him by the ſaid Nicholas 
Deonnithorne and Foſeph D. or one of them, and alſo for and in 
conſideration of the yearly rent and other reſervations, cove- 
| NANTS, and agreements, therein after mentioned and compriſed 
on the parts and behalf of the ſaid Nicholas D. and Feſeph D. 
and either of them, their, or either of their executors, adminiſ- 
trators, and aſſigns, to be paid, obſerved, and performed, did 
demiſe unto the ſaid Nicholas Donnithorne and Feoſeþh' D. their 
executors, adminiſtrators, and aſſigns, all that, &'c. then in the 
fenure and occupation of the . Nicholas D. and Foſeph D. or one 
of them, their, or one of their agents or ſervants ; H48ENDUM 
to the ſaid Nicholas D. ann Foſeph D. their executors, admi- 
niſtrators, and aſſigns, FROM the fort day of March Las r PAsr, 
for 50 years then next enſuing, if the ſaid Samuel Enys and Ri- 
chard Plint or either of them, ſhould happen fo long to live, 
and the then preſent term and eſtate of the ſaid Samuel Enys 
therein ſhould. ſo long continue; THE SAID TERM TO COM= - 
MENCE AND BEGIN from and ———— the ſurrender, for- 
feiture, or other determination of the ſaid leaſe or demuſe of the 
d premiſes, made and granted by him the ſaid Samuel Enys, to 
them the ſaid Nicholas D. and Joſeph D. and bearing date the 
27th day of February 1728; they the ſaid N. D. and J. D. 
their executors, adminiſtrators, and aſſigns, yielding and pay- 
ing therefore yearly, and every year, during the ſaid term hereby 
granted, AFTER the commencement thereof, unto the ſaid Samuel 
Enys, his executors, adminiſtrators, and aſſigns, the yearly 
rent, c. at, &'c. ; the firft payment thereof to be made at or 
upon /#ch of the faid days as ſhould firff and next happen 
AFTER the COMMENCEMENT of the ſaid term. And the ſaid 
Nicholas Donnithorne and Foſeph D. did, in and by the ſaid 
indenture, for themſelves, and either of them, their, or either 
of their executors and adminiſtrators, COVENANT, promiſe, 
and agree, unto, and with the ſaid Samuel Enys, his executors, 
adminiſtrators, and aſſigns, that they the ſaid Nicholas D. and 
Joch Donnithorne, or one of them, their, or one of their ex- 
ecutors, adminiſtrators, or aſſigns, ſhould or would, from 


time 


— * 


" Trinity Term 1 Geb. z. 


ume to time, and at. all times, during the ſaid term, AFTER the 175 
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commencement thereof, well and truly pay, or cauſe to be paid, ; 
unto the {aid Samuel Enys, his executors, adminiſtrators, or Ex vs v. 
aſſigns, the abovementioned yearly rent, &c. ; and alſo ſhould, Do t- 

and would, from time to time, and at all times, during the THorne. 


ſaid term, AFTER the commencement thereof, well and tru 
yield, pay, clear, and diſcharge, all, and all manner of other 
charges, c. And the ſaid Nicholas Donnithorne and e 
D. did, in and by the ſaid indenture, for themſelves, and either 
of them, their, and either of their executors and adminiſtra- 
tors, jointly and SEVERALLY, covenart, promiſe, and agree, un- 
to, and with the faid Samwe/ Enys, his executors, adminiſtra» 
tors and affigns, that they the ſaid Nicholas D. and Foſeph D. 
er one of them, their, or one of their executors, adminiſtrators, 
or aſſigns, ſhould, and would, from time to time, and at all 
times during the ſaid term, AFTER the commencement thereof, 
well and foſiciently repair, Wc. Wc. Then it is averred, 
that the ſaid Samuel Enys, at the time of the making of the 
faid indenture, was lawfully poſſeſſed of the reverſion of the 
ſaid demiſed premiſes, expectant on the ſaid demiſe made and 
granted by the faid Samuel to the ſaid Nicholas D. and 72 D. 
y the ſaid indenture, bearing date the ſaid 27th day ot February 
1728, for the reſidue of a certain term of 99 years, commenc- 
ing on the 15th day of Jauuaty, in the year 1711, then to 
come and unexpired, and determinable on the ſeveral deaths 


of the ſaid Samuel Enys and Richard Plint, by virtue of a cer- 


tain demiſe of the ſaid premiſes, with the appurtenances, made 
on the ſaid 15th day of January 1711, by Hugh, then Lord 
Viſcount Falmouth, to the ſaid Samuel: and it is further aver- 
red, that the faid Richard Plint is ſtill living, and that the 
eſtate and term ſo demiſed to the ſaid Samuel doth ſtill ſubſiſt. 
The plaintiff then avers, that the leaſe or demiſe mentioned 
in the indenture now brought into Court, to have been made 
by the ſaid Samuel Enys to the ſaid Nicholas D. and Foſeph D. 


did end and expire, and determine, on the firſt day of March 


1738. Then the ſaid John Erys (the plaintiff) further ſhews, 
that the ſaid Nicholas Donnitſhorne, being ſo as aforeſaid poſſeſſed 
of and intitled to the premiſes, by virtue of the ſaid reſpective 
demiſes, made by the ſaid Sammel as aforeſaid, DIED on the 


roth of December 1737; having firſt duly made his laſt will 


and teſtament, and conſtituted one James Donmithorne and 
the ſaid {aac Donnithorne (the now defendant) executors 

thereof. That the ſaid James and {aac afterwards dul 
proved the ſame, and took upon them the execution checks, 


That the ſaid Fo/eph Donnithorne, (the co-lefſee,) after the de- 
teaſe of the ſaid Nicholas, and after the expiration of the ſaid , 
or demiſe by the ſaid indenture, bearing date the 27th of , 


February 1728, to wit, on the 2d of March 1738, entered on 
the ſaid premiſes, by virtue of the ſaid demiſe, by the inden- 
ture now brought into Court; and was thereof poſſeſſed for the 
54 ſaid 
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faid term, ſo. as aforeſaid, demiſed by the ſaid indenture new 


brought into Court, in form aforeſaid, determinable aforeſaid ; 
the revenſon thereof, with the appurtenances, for the reſidue 


of the aforeſaid term of 99 years, belonging to the ſaid Sa- 


muel Enys and his aſſigns. That, being ſo poſſeſſed, the ſaid 
Samuel HEnys, afterwards, to wit, on the firſt day of November 
1755, made his laſt will and teſtament in writing, and thereby 
appointed the ſaid ahn Enys (the plaintiff) executor thereof; 
and afterwards, to wit, on the ſame day and year, died ſo poſ- 
ſeſſed of, and in his ſaid reverſion, with the appurtenances, 


jn form aforeſaid: and the ſaid John Enys (the plaintiff) duly 


proved the ſaid will of the ſaid Samuel, and took upon himſelf 
the execution of it, and thereby became and was poſſeſſed of, 


and in the ſaid reverſion, with the appurtenances, for the reſt 


and reſidue of the ſaid term of gg years then to come and un- 


expired, determinable as aforeſaid, and ſtill is thereof poſſeſſed. 
That the ſaid James Donnithorne, after the death of the ſaid 
Nicholas, to wit, on the iſt of December 1755, died; and the 
faid Jaac Donnithorne (the defendant) thereby became, and is, 
the /ole ſurviving executor of the ſaid laſt will and teſtament 
of the ſaid Nicholas. Then the plaintiff hn Enys ſays, that 


be, being ſo poſſeſſed of the ſaid reverſion, with the appurte- 


nances as aforeſaid, afterwards, to wit, on 12th December 
1759, (being iſt December 1759, O. S.) 2400. of the ſaid year- 
ly rent of 80/. for three years of the ſaid term of go years 
elapſed and run out fince the death of the ſaid Samuel Enys, 
and ended at and upon that day in the year laſt mentioned, at 
that day in the year laſt mentioned became due, owing, and in 
arrear, to the ſaid John Enys the executor, and now plaintiff, 
AS EXECUTOR, in form aforeſaid: and that the ſaid Nicholas 
and Joſeph, in the life-time of the ſaid Nicholas, or the ſaid 

ofeph ſince the death of the ſaid Nicholas, or the ſaid Fames 
in his life-time, or the ſaid aac, ſo being the EXECUTOR of 
the laſt will and teſtament of the ſaid Nicholas as aforeſaid, 


have not, nor hath any or either of them, or any other per- 


. fon or perſons, paid the aforeſaid 240/. or any part thereof, 


to the ſaid John Enys, according to the form and effeft of the 


aforeſaid covenant of the ſaid NicHOLas, by Hl made in form 


aforeſaid; but the payment thereof, they, and each and every of 
them, have hitherto wholly neglected and refuſed; and the ſaid 
2401. and every part thereof, ſtill remain, and are in arrear, 


due, owing, and unpaid, to the ſaid Fohn Enys, contrary to the 


form and effect of the ſaid indenture, and of the aforeſaid 
COVENANT of the ſaid Nicholas, on this behalf as aforeſaid. 


The declaration then ſets forth, that in the ſaid demiſe of the 


premiſes made on the 11th of Jantary 1211, by Hugh, Lord 
Falmouth, to the ſaid Samuel, and under which the ſaid Samuel 


' was poſſeſſed and intitled at the time of the making of the in- 


denture now brought into Court, there is a reſervation of the 


yearly rent of 51. payable yearly, during the ſaid term of 99 


Trinity Term 1 Geo. 3. 
years, determinable as aforefaid, unto the ſaid Hugh, Lord 
_ Viſcount Falmouth, his heirs and aſſigns, at, &.; and that 
on 1oth Octaber 1759, N. 8. (being Michaelmas-day,. O. S.) 
15. of the ſaid yearly rent of 5/. for three years of the ſaid 
term of 99 years, became due and owing unto Hugh, now 
Lord Viſcount Falmouth, to whom the reverſion of the ſaid 
demiſed premiſes, ſubject to the ſaid term of 99 years, ſince 


the making of that demiſe has duly come; whereof the faid 


Jaac, fince the death of the ſaid Nicholas and James, had no- 
tice: yet the ſaid Haac hath not yet, nor have or hath any 
other perſon or perſons yet paid the ſame, or any part 8 


to the ſaid Hugh, now Lord Viſcount Falmouth ; but the 


ſaid 1/aac hath therein wholly failed; and the ſame and every 


part thereof ſtill remains, and are wholly due and owing and 


unpaid to the ſaid Hugh, now Lord Viſcount Falmouth, eon- 
trary to the form and effect of the ſaid indenture now brought 
into court, and of the ſaid COVENANT of the ſaid Nicholas ſo made 
in that behalf as aforeſaid. 'Then the plaintiff alleges further, 
that, on the ſaid 12th day of December 1759, and for a long 
time, to wit, for the ſpace of 7 years then laſt elapſed, all 
and fingular the ſaid demiſed premiſes, and every part and 

_ parcel thereof, Qc. were ruinous and in great decay, for want 
of 'needful and neceſſary repairing and amending, &c.: all 
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which ſaid premiſes ſo being ruinous and out of repair, the 


ſaid James and Jſaac, in the life-time of the ſaid James, after 
the death of the ſaid Nicholas, and the ſaid Jaac, executor, as 
aforeſaid, ſince the death of the faid Fames, ſuffered and per- 
mitted to be and continue ſo ruinous and out of repair, for and 
during all that time, and from thence hitherto ; and neither 
they or either of them, or the ſaid 7%, or any other perſon 
or perſons have or hath, as yet, repaired the ſame, or any part 


thereof; but have, andeach of them hath, therein wholly failed. 


and made default, contrary to the form and effect of the ſaid 
indenture, and of the aforeſaid COVENANT of the ſaid Nicholas, 
ſo by him made in this behalf as aforeſaid. And ſo the ſaid, 

ohn ſays, that the ſaid Nicholas in his life-time, and the ſaid 
[aac fince his death, although often requeſted, &'c. have not, 
nor hath either of them, kept with the ſaid John the aforeſaid 


COVENANT of the ſaid Nicholas, ſo by him made as aforeſaid, 


but have BROKEN Zhe ſame, and to keep the ſame with the ſaid 
Fohn, have, and each of them hath, hitherto wholly refuſed. 


And the ſaid Iſaac, executor, as aforeſaid, ſtill refuſes, to the 


ſaid John's damage, 5001. And he brings into court the letters 
teſtamentary of the ſaid Samuel Enys, Oc. 


The defendant demurs generally to this declaration; and 
the plaintiff joins in demurrer. - 
This caſe was firſt argued on Friday 24th April 1761, by 
Mr. Gould, for the plaintiff, and Mr. Walter, for the defendant. 
'Vor. IL al | Mr. 
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 Donni- 
THORNE., 


Trinity Term 1 Geo. 3. 
Mr. Walker —The plaintiff, ar executor, ſues the defendant, 
as executor, and aſſigns the breaches in 1759. 


At the time of the plaintiff's teſtator's making the leaſe of 
oth of October 1735, a former leaſe of 27th February 1728, 
made by him to the ſame leſſees, was ſtill ſubſiſting. 


Two years after the date of the ſecond leaſe, Nicholas Don- 
nithorne, one of the joint leſſees, died: and the defendant is 


his ſurviving executor. 


Ox chis ſecond leaſe, (of roth Offeber 1735, ) he took 4 ex- 


pen. 


iſt, It is vom for the uncertainty in the commencement of its 
term. "= x ; . 


| 2d, By the death of Nicholas Domnithorne (one of the two 
joint- leſſees) on 1oth December 1737, the whole benefit of the 
term, and the term' itſelf, and the whole charge, SURVIVED 7o 


the ſurviving joint leſſee, Foſeph Donnithorne. 


3d, It is improper for the plaintiff to ſue ar executor: he 
ought to have ſued directly in his own name, abſolutely, and 
not as executor. 4 OR 1 


4th, He is alſo improper in ſuing the defendant as executor : 
he ought to have ſued him as afignee. | 


- Firſt objection. The term is uncertain as to its cummence- 
ment: it is by one part of the habendum, to commence © from 
«ﬆ the FIRST OF MARCH preceding the date of this ſecond leaſe,” 


(which was the firſt of March 1734 ;) and by another part of 
it, to commence “ from the ſurrender, forfeiture, or other de- 


te termination of the former leaſe made in 1728,” (which de- 


termination of the former happened on iſt March 1738.) 


Second objection. But ſuppoſing it to have any legal opera- 


tion, the term and the benefit of it 8URvIvED to the ſurviving 


leffee ; and ſo alſo did the whole charge of it: for Nicholas 
Donnithorne died before the term commenced. And the covenants 
vill not bind the executors of the deceaſed leſſee. 5 Co. 18. 
Sling /by's Caſe, is applicable to the preſent caſe: for here, the 
eſtate was ointly demiſed ; and the COVENANTS can NOT operate 
SEVERALLY. | | | „ | 


Third objection. It is improper for the plaintiff to ſue ar 
executor. 1ſt, As to the charge of the breaches, which are 


laid in 1759: and the plaintiffs teſtator died in 1755. 2dly, 
0 „ | ;- 5 


1 


Trinity Term 1 Geo. 3. „ 


As to the pir/on charged ; becauſe of the difficulty of the de- 1761. 
fendant's making a defence. And, 3dly,, Upon account f 
cofts: for he ought not to be exempt from coſts; becauſe the Exys v. 


ſac 
— — — 
Ia 4 


i; j 44> 
14 4. 
1.7 
e 

— » 


; 1 
\ ua 
. 
1 


matter aroſe within his own time. Donni- 
: | 1 5 25 oN. 
Fourth objection. He is alſo improper in ſuing the defend- 
ant as executor: it ought to be as affignee. For the defendant's 
ys 4 died before any entry; and conſequently before any rent 


Mr. Gould, contra, for the plaintif.—This action is an ac- 
tion of COVENANT ; and brought upon a covenant, which is 
joint AND SEVERAL: and the indenture is made © IN CONSIDER= 
C ATION of the rent AND COVENANTS on the part of the leſſees 
““ and their executors, c. to be obſerved and performed.“ 
To the firſt objection, I anſwer—The leaſe is not uncertain 
in its commencement ; becauſe it may be rendered certain. In 
point of coMPUTATION, it commences from iſt March pre- 
ceding the date: but in point of oCCUPATION, it is to tale 
fe only from the expiration or other determination of the 
firſt leaſe made in 1728. It is a known diſtinction which 
lies between a leaſe commencing in computation, and commenc- 
ing in poſſeſſion. 1 Ro. Abr. 849. pl. 11. title Effate, letter 
Z. is preciſely in point, Ibid. pl. 12. to the ſame purport. 


To 24 objection. This action is founded upon the covx- 
NANT, Which is joint -AND ſeveral, by the two leſſees; and 
they are ſecurities each for the other. , This is not a charge „ 
"reſulting from the benefit of enjoying the land; but from a * 4 1 3 
covenant which was one of the conſiderations of making the 8 5 
| leaſe. 1 Strange 553. Lilly v. Hedges, Tr. 9 G. 1. B. K. letter G. pl. 3, 
5 n man may covenant for the act of another.” 4, 5, 6, 7 


To 3d objection. It is impoſſible that Mr. John Enys can be 
Intitled to the original term, oTHERWISE Zhan as executor or 
adminiſirator of Samuel Enys: and it is only a deſcription of 
his title to the term. And if he had really named himſelf 
executor, yanrne 9g; this ſhall + nat exempt him from paying 1p = A 
coſts. For which, he cited a caſe of Jordan v. Powell, M. „ Carhe, 8. P. 
10 G. 2. B. R. where the plaintiff ſued as adminiſtrator; accord'. See 


and yet it was held to be only ſurpluſage. | bkewile Har- 
| | Tis, Executor, 


To 4th objection. It was impoſſible to have ſued the defend- Tforiday x61 


ant otherwiſe than as being executor. His teitator was January, 1764. 
bound by the covenant. And Mr. Enys had nothing to do polt, pa. 1452. 
with any agr-ement between his leſſees. They could not, by _ 
any act between themſelves, diſcharge themſelves from an 

expreſs covenant. No acceptance from an aſſignee will diſ- 

charge an expreſs coyenant. 5 — 


11s | V 
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Ex xs v. 
Don N- 
THORNE. 


This caſe 
does not at all 
prove his po- 
ſition, 


761. 


Trinity Term 1 Geo. 3. 


r. Walker, in reply-(iſt,) This leaſe was ſo uncertain 
in the time it was to commence, that it could not be reduced 


to a certainty: neither does it diſtinguiſh when the compu- 


ſhall take effect. 


tation ſhall commence, and when the intereſt or poſſeſſion 


2dly, Upon a joint leaſe, the covenants ſhall operate only 


jointly not ſeverally. Yelv. 177 * Rolks," adminiftrator of 


Rolls, v. Tate. Therefore this action could only be brought 


againſt the ſurvivor. The caſe of Lilly v. Hedges, 1 Strange 


353: does + not impugn what I ſay. But 1 Saunders 155. 


+1 does very Ecelgſton et U, Executor of Caſtle, v. Clipſham, is to the pur- 


ngly. 


poſe, and ſhews that the covenant ſhall go along with the 


intereſt. | 


_ 3dly, The plaintiff's demand appears to be for injuries in his | 


own time. Therefore he cannot ſue for them, as executor. 


4thly, The law operates upon him as aſſignee. 


However, he chiefly relied on the, firſt and ſecond ob- 


Lord Max##1ELD and Mr. Juſt. Fos TRR were both abſent 


at this time. | ä 


Note 

In this caſe, 
the ſurvivor 
happened to 
be inſolvent. 

I L Co. 18. b. 


Mr. Juſt. Dxxisox thought the ſecond objection (which 


goes to the point of the action) deſerved further conſidera- 


tion, via. Whether, where there is a ſoint leaſe, and 
«© where the intereſt muft in its nature ſurvive, the covenants, 


C though joint and ſeveral, muſt not be conftrued to run 
ce with the land ?” It looks very odd, that when one of the 


leſſees dies, and the intereſt ſurvives to the longer liver of 


them; yet the other's repreſentatives ſhould be bound by 


the covenants, though no benefit remains to them. And eſpe- 


cially it is right to conſider fully of the objeCtion, in a caſe 


where the plaintiff would otherwiſe + lofe his action. 


I would look into || Sling /by's Caſe. | 

Mr. Juſt. WiLMoT alſo was willing to hear it argued 
again; as he thought that there might perhaps be ſome weight 
in the ſecond objection ; though little or none in the re/f. 


Yet there ſeems: to be a doubt, Whether (as Mr: Gould 


fays) one leſſee may not very reaſonably covenant for another, 
as well as a firanger might covenant for both. * 


On the other hand, perhaps the ſubject matter of the cove- 


nant may make it reaſonable that it ſhould rather be conſtrued 
as a joint covenant only, ſince the intereſt and benefit ſurvive. 
8 | | Whereupon, 


Trinity Term 1 Geo. 3. 

_- Whereupon, Mr. Gould, with reſpect to this conſtruction 

*its of the:copenant, and in proof of its being joint and ſe- 

© ec veral, mentioned the caſe. of Robinſon v. Walker, 1 Salk. 
393. and likewiſe Burden v. Ferrers, 1 Siqerf, 189. 


Upon its now ſtanding in the paper for à ſecond ar- 
Mr. Serjeant Poole, for the defendant, did not inſiſt on 
the 30 and 4th objections; and though he did not give up 
the firſt, yet he only inſiſted on the ſecond. However, he 
could add nothing to what had been urged before. 


And the Couxr (being nor full) determined againſt him 
without hearing Mr. Norton for the plaintift. ff 
Lord MansriELD—ori the"tſt point—lt is either a ſurren- 
der of the former leaſe ; or if it is not, yet the new one is, 
in point of * intereſt, to take its commencement from the 
determination of the former one only. e 
24 point— And the action is brought upon a joint and 
ſeveral covenant. The difficulty only aroſe upon a miſrepre- 
ſentation of Sling ſby's Caſe ; which is nothing like this. 
Mr, Juſt, Dxxrsox ſpoke to the ſame effect. 
Mr, Juſt, FosTER and Mr, Juſt. WiLMoT were of the 
ſame opinion, -— 10 PHY 4 | 


Per Cur, unanimouſly, _ 
.— JUDGMENT for the PLAINTIFF, 


Rex ver.. Walter Erle, Gent'. 
AR. Gould ſhewed cauſe againſt granting a mandamus to 
the defendant, treaſurer of the county of Dorſet, re- 


quiring him, as treaſurer of the ſaid county, to reimburſe and 
pay to Richard Buckland and Edward Andrews, late conſtables 


- 


of the boroughs of ai aer. otherwiſe Shafte/bury, in the ſaid 


county of Dorſet, the ſeveral ſums of money (mentioned in the 
paper writing annexed to the affidavit of the ſaid Richard 
Buckland and another) expended' by them in conveying and 
maintaining ſeveral rogues, vagabonds, and other idle and 
diſorderly perſons, according to an order made at the gene- 
ral quarter ſeſſions of the peace holden at Shafte/bury on the 


1oth day of July 1744, in Ar of an act of parliament: 
hes 


made 
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Danni. 
THO RRR. 
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* V. 1 Ro. 
Abr. title 


- Eftate, letter 
T. pl. 11 & 


Saturday, 6th- 
June 1761. 


Mandamus to 
treaſurer of a 
county to reim- 
burſe conſta- 
bles monies 
expended for 
conveying 
rogues, Va 
— 5 — | 
diſorderly per- 
ſons, denied. 
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1761. 


V. 12 G. 2. 
c. 29. 86. 


and 17 G. 2. 


c. 5. 91, 45 
26, 17. 


Krxv Ear E. “other idle and * Ferie, and to 


Trinity Term 1 Geo. 3. 


made 17 G. 2. intituled, © An act to amend and make more 
2 effectual the laws relating. to "rogues, vagabonds, and 


cc correction.“ 


He inſiſted that the sEssloxs have a jurildiclon to exa- 
mine into the accounts of the conſtables: whereas CT" 
ally + allowed by a . Ie. 1 


1 id 5 * 
x 


Mr. Norton, ae for che e ed that the : 
| felons: have oy ef er to en che conſtable's | 


Accounts. a bd as. 


This is the ont remedy! we 5 They may return what 
they think proper, if they, think their, point mgintainghle: 


Here is no chief conſtable in this e beeefore we | 


are obliged, to apply to the treaſurer, Lt ape 


Lord Mansr7eLÞ—They are obliged. = the WY to Wie | 
to the quarter tons; and the ſurplus only is to be paid 


over; which ſhews that 25 A" wm a get to wake 


5 deductions. | 


Monday, th 


June 1761. 


(1 Black. Rep. 
276. S. C.) 
On a valued 
policy, inſured 
cannot recover 
more than the 
actual loſ 
which hap- 
pened, at the 
time when he 


choſe to aban- 


don; . 


Fatts ſtated, 


There is waſte enongh, upon theſe cation, ; already, 
Diſcharge hs nl 3 ; 


The n RULE was « accordingly . 


9 


ene ue 4 Mendes. 


THIS was a ſpecial caſe reſerved at Guildhall, at the ſits 

tings there before Lord Mansfield after Mithaelmas 
Term 1760, in an action brought againſt the defendant as 
one of the inſurers, upon a policy of in/rance from Vi irginia 
or Maryland to London, of a SHIP called the Selby, and of 
goods and merchandize therein, until ſhe ſhall have moored 
at anchor 24 hours in good fafety. pes 


The caſe ſtated for the _ of the Court was as 
 follows— 


That the ſhip Selby, mentioned in the policy, being eh 
at 1200 J. and the plaintiff having intereſt therein, cauſed 
the policy in queſtion to be made; and the ſame was accord- 
ingly made, in the name of John Mackintoſh, on behalf and 
for the uſe and benefit of the plaintiff, and which was ſub- 
n by the 8 for the ſum ol 100 I. _ 
at 


e ho 


" a ma»w% A wwlk# QT @ 


Trinity Term 1 Geo. 3. „ 1199 
That the ſhip, being of the burthen of two hundred tons, 1761. 
Was, on the 28th of March 1760, in good ſafety at Virginia = © _* | 
where ſhe took on board 192 hogffieads of tobacco, to be HA 
delivered at London. N £3 v. Manpes, 


11 
11 BEN ER 
iin. 


139 .- 


That on the ſaid 28th day of March, ſhe departed and ſet 
fail from Virginia for London, and on the 6th day of May 
following, as ſhe was failing and proceeding in her ſaid voy- 
age, was taken by a French privater called the Aurora of 
Bayonne, Captain Jean Piena Leſea commander z who, with 
his company, were ſubjects of the French King, then being 
at war with our Lord King George the ſecond. 


That at the time of the capture, the Selby had nine men 
on board; and the captain of the ſaid privateer took out ſix, 
beſides the captain, Dorſdill; leaving only the mate and one 
man on board. 8 | : | 

That the French put a prize-maſter and ſeveral men on 
board the ſaid ſhip Selby, to carry her to France, 


That as the French were carrying the ſaid ſhip Se/by to- 
wards France, on the 23d day of the ſaid May, ſhe was re- 
taken off Bayonne, by the Southampton, an Engliſh man of 
war, commanded by captain Antrobus ; who ſent her into 
Plymouth,*where ſhe arrived the ſixth day of Zune following. 


That the plaintiff living at Hull, as ſoon as he was in- 
formed what had befallen his ſaid ſhip the Selby, wrote a 
letter, on the 23d day of June, to his agent Fohn Mackintoſh, 
living in London, to acquaint the defendant, „ That the 
& plaintiff did from thenceforth aBanDoN to him his intereſt 
6 in the ſaid ſhip, as to the ſaid one hundred pounds by the 
6 defendant inſured,” | | 
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That the ſaid hn Mackintoſh, on the 26th day of the ſaid 
Hias acquainted the defendant with an offer to abandon the 
ip: to which the defendant ſaid, - He did not think himſelf 

4 bound to take to the ſhip ; but was ready to pay the ſalvage 

& and all other loſſes and charges that the plaintiff ſuſtained 
„ by the capture.“ | 4. | 
That upon the 19th day of Auguſt, the ſaid ſhip Selby was — l 
brought into the port of Londen, by the order of the owners 1 
of the cargo and the re-captors. | ; Wi 


That the ſaid /bip Selby ſuftained no damage from the 


capture, 


L14 : That 


1761, 


HAMILTON 


v. MENDEs. 


Trinity Term 1 Geo. 3. 


That the whole cargo of the ſaid ſhip Selby was. delivered 
to the freighters, at the port of London ; who paid the freight 
to Benjamin Vaughan, without prej udice. | | 


The queſtion therefore ſubmitted to the opinion of the 
Court in this caſe, is,—* Whether the plaintiff, on the ſaid 
« 26th day of June, had a right fo ABANDON, and hath a 


ct right to recover as for a tral loſs ? If he is intitled to reco- 


ver for a total loſs; then the jury find a verdict for the plain- 
tiff, — 98 J. coſts 40s. But if the Court ſhall be of 
opinion, that he had u right to abandon on the ſaid 26th 
day of June, or he ought only to recover an average loſs ; 
then the jury find a verdict for the plaintiff, damages 10 /. 
coſts 40s. | 3 5 
Flet. Norton, for plaintiff, 
H. Gould, for defendant. 


a This caſe was firſt argued on Friday roth April laſt, by Mr, 


Morton for the plaintiff, and Mr. Aſton for the defendant. 


Mr. Morton The queſtion is, whether, by law, the inſurers 
are ſubject to a TOTAL, or only to an AVERAGE J? 


Ahe capture of the ſhip by an enemy does amount to a 
total loſs of it. Roccius pa. 282. Reſpons 34. And upon a 


total loſs, the ſhip being in this country, the inſured may al- 
ways abandon. On 13th December 1759, in the caſe of Gar- 


diner v. Broſnal, before Lord Mansfield at Guildhall, it was ſo 
ſettled, “ That on a total loſs, the inſured may always aban- 
& don, if in our o country: (though there indeed the 
ſhip was in a foreign port.7!ãF | >, | 


his is a walued policy and the inſurer having received a 
ſuſſicient premium, the inſured ought, in point of juſtice 


and equity, to have a right of election whether to keep or to 


abandon the thing inſured. And when the inſured has once 


had his election to demand the money inſured, no ſub/equent 


event can take it from him. For, the peril inſured againſt 


having actually happened, the condition of the contract is 


® See caſes in 
Dom' Proc? 

. Wedneſday 
+33th February 
1754. 


Proven on the inſurer's part: and when a condition is once 
roken, no ſubſequent event can hinder the other party from 


inſiſting upon it. Nor can an abandonment be partial. 


In the caſe of Fitzgerald v. Pole, in the Houſe of Lords, 
many caſes are * cited in the margin, where the plaintiffs 
had judgment as for a total loſs, though the ſhips remained 
in being. - | 5 | 5 


Lord MaxsrIkLD—But they were abſolutely denied by the 
| Mr. 


other fide. | 


AAS 2 2 


2 


FE v 


Trinity Term 1 Geo. 3. 1 1201 
Mr. Morton Let even general verdicts AGAINST inſurers 1761, 
are an authority. But the circumſtances here found do plainly *. 
conſtitute a total loſs, ſo as to make the inſurers liable Roc- ON: 
C1US 727. note 66, and * Goſe v. Withers, . Court. v. Max ps. 
® M. 1738, 
G holds a detention of 24 hours only to be foffcient 32 G. 1. B. R. 
lib. 3 3. c. 6. pa. 814. „ Sed recentiori jure gentium, e., ante pa. 683 
And even Bynker/ocek admits it to be ſo, after all reaſonable — 
| hopes of recovery are, Lone Li 1. c. 4. And here all hope 
of recovery was gone: was detained in the hands 
of the enemy from the n of 25 to the 23d of May. The 
hands too were taken out. 5 e inſured might 
be hurt : and LD on a | valued . he N 
abandon. Non! 


Mr. Afton, contre, for the defendant, —This mere cap- 
25 followed by a re- capture bgſore it was taken infra præſi- 
Js wg 18 nor 1 Fara is nor can l the inſurer to 
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1 
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aa] is a term that imports a left to be 
abandoned; which. can not be fad, the loſs be way s, 
and ſtrictly ſpeaking 70“. BA an 


The right to abandon muſt ariſe upon the end being fo far 
defeated, that it is not worth the while of the inſured to pur- 
ſue it; ſuch a loſs as is equally inconvenient to him, as if it 
had. been a total loſs. Ordinancer of France 181.. Art. 45. Sea 
Laws... Mager's Book, + (where they are tranſlated, and + Eſſay on In- 


ſl „ vol, 
the word abandoning 3 is firſt uſed.) _ | prog Fon 


| the hope of recovery being nity gone, depends upon its i 3 


in loco ſecuro, brought into a place of fafety. Conſolato 
47 are, c. 287, Bynkerſhock 9. Juris Publici, cap. 5. 
7 1. and Roccius is agreeable to both theſe two. Therefore 
a bare taking at ſea is not enough to make it a total loſs. It 
was neyer in loco ſecure ; but only carrying towards France. 


In 1665, it was not the notion, That a ſhip was totally 
te loſt, which might come to light again.” And agreeable 
to this is Roccius's Notabilia, 50. pa. 204. 1 Non autem f gee the 
& deperdite, fi paſtea reperiantur.” All the $ books that ſpeak whole paſ- 


ſage, poſt. 
of the aſſured's right to abandon, are to be underſtood of I Ii. 


ſulhſting perils. 3 
Ordin. Bilboa 1738. Art. 32. Ordinances of Middleſex in Zealand 1689. Art. 26. 
Ordin. Rotterdam 1721. Art. 62. 64. 


Now this ſhip was + gab undamaged, and in as good plight 
os before: and if it had not been in quite ſo good plight, yet 
| * would only be a loſs in proportion to the damages, Koc- 


cius 


; . / 
1202 
1761. 


Hautrron 
= 7 Menpzs. 


Trinity Term 1 Geo. 3. 


eiur ut ſupra. A wy cannot be abandoned, fo Who) as it 


will ſwim. 


\ 1 
— 2 if 71 7 5 


The'caſe of 0% v. Withers taknd hom particular cirrum- 
3 but the general doctrine of that caſe is with us. 
There, the loſs was total at the time of abandoning : here, it 


was not. There, the ſhip was diſabled to purſue her def- 


© © ined voyage; the goods were yeriſhable, and the Lent ſea- 


fon for the Cale of the ſh: was ag tb but here, the ſhip was 


2 fafe, and able to purſue h e e, at the time of 


abandening ; ſhe was completely re rom her peril, un- 
Pen and came een . to her deſtined port. 


The cafe of Gardiner v. Broul turned upon other 
ques, | | 


wy Ad Ta 


There 64 * ene Le a ra and an 1 open policy 
where the loſs is only partial, and not total: for the value 


muſt be proved in the caſe of a partial 8 20 and the FO 


WF, ante 696, 
697. 


+ It muft be 
obſerved that 
at this time, 


my be en, if it was a total loſs, . 


I order to give the inſured u right to abandon the peril 
mult ſuhſſt at the time of abandoning. 0 


Therefore here, © the inſured are N intitled to an ver- 
1 loſs,” GE | 5 

Mr. Morton, i in reply—""Tiy-i is an V inſurahee n the 
taking of a ſhip: which ſhip” bas been taken. e facts 
ſtated amount to a breach of the inſurer's contract: and ſub- 
ſequent events can not alter the caſe, The voyage was delayed 
and defeated, for a month; the ſhip was evithout fatlers ; ; and 
it was 0 into a pot we Were rangers tele? 


The caſe of Go v. Withers was particularly circum- 
ſtancedz yet the * general doctrine was laid down, * that if 
« an inſured ſhip be taken, the aſſured may demand as for 
ce a zotal loſs, and may abandon to the inſurer.” Here, as 
well as there, the views of the inſured were defeated. 


The inſurer might poſſibly have been a er by the ſhip 


being N N to him, under his right of RI 
Note— 


It was admitted on both ſides, that there was no caſe _ 
where there had been an + adjuſtment of a partial loſs upon 
a valued policy; nor any determination that its being a vA- 


the caſe of Lewis v. Rucker (reported ante 1167.) had not received its determination; 
nor had been even mentioned in court: the very firſt motion in that caſe was made upon 
the next day after this firſt argument * the preſent * 3 and 1 it was not determined till 


2d ns 1761. 


 LUVED 


Trinity Term 1 Geo. 3. 1203 
101 policy turned into a. wager, and ſo differed it from the 1761. 
caſe of an orEN policy (which is a contract of indemnity). 


. 25.ms _ 


F n OY Hure 
Tuis cauſe came on again (in the paper) to be argued a v. Menveg; 
ſecond time, on Tueſday the 26th of May laſt (1761) / 5 


Mr. Norton argued on behalf of the plaintiff The queſ- 

tion is now narrowed almoſt to a point, by a late de- v. Lewis v. 
termination: for I can not now argue that a Yilued po- Rucker, ante 
Hey is to be conſidered upon the ſame foot with a wagering 117, (ges 
E ſince it has been + determined, “ that there is no Rs evans 
Le difference between a valued policy and an open one, ex- Note.) 

« cept fixing the quantum of the value of the goods as to f V. ante 

« their prime colt,” 83 e 


And the damage, upon an average loſs, muſt be || com- I v. ibidem. 
puted (as it is 70w ſettled) according to the price of found | 
goods at the port of delivery, at the time of arrival 
c DOT | 


In all yalued policies, where the valuation is exarbitantly . 
High, and the intereſt on board is very trifling, that is a 
mere evaſion ; it is a fraud upon the ſtatute of 19 G. 2. c. 37. 
and ſhall be treated as a mere cover to a wager. Therefore 
the doctrine of wagering policies is not applicable to the 
preſent caſe, ſince theſe points have been þ ſettled, t v. as above. 


It muſt alſo now be taken, that an inſurance of a ſhip or 
goods is to be looked upon as only an indemnity for their 
ſafe arrival at their deſtined port. | | 


| Nevertheleſs, I muſt contend for two propoſitions, which 
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ſtill remain to me, and are theſe— bt. 
"1ſt, There was a time oNCE EXISTING when the inſured 045 
had a right to abandon, and to recover from the inſurer as for 1 

a total los. . , | 1 
2d, Nothing has here happened, to rale this right day $10 
from them. | | 1 
But J will firſt clear the caſe from objection. i Jo 
4 3 B 1 I's | 

It has been objected, ( that an abandonment is inconſiſt- 1 
te cnt with a total loſs,” , Rs 9 55 
Wn 

Anfwer— + With 


An abandonment is a relinquiſhing of whatever may be 
ſaved, for the benefit of the inſurer : and a zotal [fs is where 
nothing is ſaved, worth the while of the owner 8 
3 ” There 


2 


N . s: 
7 n _ 
r 
- * e * 
— - 
y a 9 J 


- an 
| 8 AMILTON 


v. Mx DES. 


*V, ante 6 6, 
% 


+ v. ante 693. 


| V. ante ut 
upra. 


* 
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of the term, where there is not ſomething faved. ao 


In the caſe of a capture, the thing ae is a8 far fron 
being really deſtroyed or annibilated, as it was when in om 
hand of the owner: but yet it is totally loſt to the owner 3 


his dominion over it is totally gone. There may be an aban- 
- Sepument, Even upon an embargo, if the cargo be periſhable. 


8 b ection bring cleared, 1 come to o the two fi 
1 ſtated. prope 


Firſi— Here did once exiſt a total Joly ; and conſequently 


* exiſted, at that time, a right of abandoning. 


& zotal loſs, as between inſurers and the inſure 


infra prefe dia hoftium then even the ts, of + property is 
— ſo alſo, a all nope. of Maar is gone. ace 


* here were no hopes of recove lee: the mi 1 
days in the hand of the . 5 e one hip was N 
boy left on board. The are might hen have called upon 
the inſurer for a fatal loſs; 
It will perhaps be ſaid, that it was at a CONTINUING loſs 
upon the 26th of June, becauſe the ſhip was before that 
time retaken and ſafe. But the anſwer to that is, {nt it 
« was total ſo long as it continued.” 


1 will cherefore now conſider the ſecond queſtion 


Second queſtion—Whether the inn events ber talen 


away the inſured's right to abandon : as the inſurance is only 
p y 


an indemnity for the ſhip's ſafe arrival at its deſtined port; 
and as the ſhip arrived at that port, without having ſuſtained 
any damage from the capture and the inſurer is content to 
pay the ſalvage and all coſts. - 


Notwithſtanding all this, I ſay that where there 1 was ONCE 
a total loſs, or a loſs of ſuch a kind as is in its nature total, 


the inſured have a right to abandon, although there be a ſub- 


ſequent re-capture: for, when once the inſured had a right 
to abandon veſted in him, ſuch . continued in him _ | 
could not be taken away from him. 


And |] ſo I underſtood it to be laid Wu in "the cale of 
Cet v. Withers. 


A right of action once 3 cannot be deveſted. 


Since the caſe of * Goſs v. Withers, it ſtands ſettled, t that 
ec where the hope of recovery is gone, a ore makes a 
If carried | 


and he could have had no excuſe, - 


Trinity Term 1 Geo. 3. 
This may be compared to a condition once broken: which 
2 is 4 like the preſent. And a right to abandon follows 


Here is no fraud found : and none can be preſumed or intend- 


ed. There is uo injury done to the inſurer, by the abandonment: 


for the value is agreed to be 1200. and not pretended to 


be over-valued. He has received a premium upon that, as 
the value; and if no damage has been ſuſtained, he will be 


reimburſed by that value; (except the ſalvage, which he 
mult anſwer for, in either caſe;) and this muft be taken 
for a fair valuation; no other being found or pretended. 
Tf it had been exceſſive, it might have been ſhewn by the 
inſurer, and he might have got rid of the policy as frau- 
dulent. And upon all the circumſtances of the caſe, there 
was very ſufficient reaſon for abandoning. | | 


N It has been ſaid, © that the laws and ordinances of fo- 
< reign countries will not admit a ſhip to be abandoned, fo 


« long as it can ſwim.” 


I anſwer—Thoſe laws and ordinances are not applicable 


to captures. They are political, in order to oblige the maſ- 
ter and men to give their utmoſt diligence to ſave the ſhip, 
if poſſible, from faking. And all the foreign writers put 
4 capture and a ſhipwreck upon the very ſame foot, which 
proves our right to abandon here. Ordinance 46th. * And 
ſo alſo on er it upon the ſame foot with a detention by 
princes. Therefore they affirm our right to abandon in the 
preſent caſe. 5 5 
It has been objected, “ that the ſhip was in /afety, on the 
« 26th of June, (the time when the offer to abandon was 


made.) 


But I deny that ſhe was in ſafety, quoad the inſurer : he 
had no more dominion or power over the ſhip on the 26th 
of June, than he had when ſhe was in the hands of the 
enemy. 'The re-captor had a right to an eighth part of the 


ſhip for ſalvage; and he had a right to sELL it, and did 


actually ſell it. And the inſured could not hinder this: he had 
only a right to 7 of the price it ſhould fetch. | 


It has been likewiſe objected, “ that if the inſured may 
« always be at liberty to abandon, in caſe of a capture and 


c recapture, it would oblige all inſurers to act as merchants, 


c and meddle in things which they do not, or may not at all 
“ underſtand.“ | og 8 


But that argument proves too much: for it holds equally 
m—_ in all caſes of abandonment; and would therefore 
equally tend to prove, that there can be no abandonment 
« mm any caſe.” 4 | | | 
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| 1761. 


_ HamitTown © 


v. Mexnpes. 


v. ante 693 
to 698, 


Trinity Term 1 Geb. 3. 


It has been ſaid, cc that it would introduce Ruud, fp 


But fraud is not to be preſumed. 


I hope, W that this Court will concur with fo- 


reign writers, that there is no inſtance where, in caſe of 2 


capture and recapture; and the loſs total in its nature, there 
may not be an abandonment. And wy it was ene in 
the cafe of Gofs v. Withers. 


Here; the total loſs veſted a right t to eee ; which ae 


could not be deveſted by the recapture: and no injury is | 


_— to the er; nor can any inconvenience ariſe? 


Therefore the plaintiff ought to recover the 98/. as for 


2 total loſs. This is a firm ſtable ground to go upon, in 
caſes of capture: and unleſs this fixed rule be eſtabliſhed, 
there muſt be infinite uncertainty and diſpute | in wang Caſe 


of capture and recapture. 


Mr. Gould, contra, for the defendant. OY . was 
ſaid laſt term, in the argument for the defendant, that poſ- 
ſibly could be urged upon the ſubject. 


Mr. Afton did not inſiſt, that a total loſs muſt be an abſo- 


lute annihilation of the thing inſured. -. j 2 


The determination in the caſe of Gofe v. Withers was 


founded upon the particular circumſtances of that caſe; and 
the doctrine was not laid down ſo generally as Mr. Norton 
Cites it. | 


* 


As to its having been once a total loſs, and continuing ſo 
till 26th of June, and the ſpes recuperandi being utterly gone 
by the capture 3 the point was ſettled in that caſe of Ge 7 
v. ang 6 . | 


Mfr. Norton admits, that both i in the cls of a_valued a7 of 


an open policy, the inſurance is to be conſidered only as an 


INDEMNITY : whereas his argument would prove the inſurer 
to be liable to have the ſhip abandoned | to him; though re- 


taken within an hour. 


The ſubſtantial enquiry is, © Whether any of the perils in- 


d ſured againſt, have happened, 10 the detriment of the ſhip, 


cc 80 FAR as to intitle the inſured to abandon, within the true 
e intent 9 * the policy ? 285 


| Reccine, 204. (cited by Mr. Afton 7 proves that hs 
before payment is ſufficient, and the inſurer is clear: Ac 
c etiam quia contractus 3 eſt conditionalis, &c. 
repetiantur. 


ego 


fe. a & a. 


Trinity Term 1 Geo. 3. 


ie reperiantur. Non autem deperditæ dicuntur, / poſtea re- 
4c periantur. The book goes on, and ſays, F the in- 


& ſured had called upon the inſurer, before the recapture, &c. 


„ THAT might have made a great difference.” 


It would be too rigorous, to allow an abandonment by the 
owner (who under/iands the beſt method of managing the 
thing inſured) to an inſurer who does not underſtand it; 
unleſs the thing be rendered REALLY USELESS to the owner 
himſelf. There is no inſtance of an attempt to abandon a 
| ſhip at a me 4<vhen it is in ſafety. 


There can be no ſolid ground to diſtinguiſh between the 
eaſe of a ranſom, and the caſe of ſalvage to be paid upon a 
recapture, at the rate of 3; of the value, under a poſitive act 
of parliament. ee ep Le os | 


The caſe of Dean v. Dicker, 2 Strange 1250, was upon a 
policy © intereſt or no intereft:;” and therefore the recap- 


ture was holden not to avail the inſurer. But the Ch. Juſ- 


tice ſaid, at the concluſion of the caſe, “ it might be other 


cc viſe on a valued policy.“ > 


As to the inconvenience=lt is obvious that abandonment 


muſt be exceedingly ſo to the under-writer ; who may not 
underſtand the thing, and may reſide at a great diſtance from 
the place of the ſhip's arrival. | | | 


And as to aud Though particular facts of fraud are not 
to be preſumed, yet the Court will prevent fraud, as far as 
lies in their power: whereas enlarging the right to abandon 
will certainly encourage it. 5 


* 


This peril was over and at an end, before the offer to aban- 
don was made; and the ſhip had received no damage by 
the capture: and therefore the plaintiff ought only to re- 
cover as for an average-loſs, and to be content with the 10/. 
damages given him by the jury. 


Mr. Norton, in reply A ſpecific reſtitution of the ſhip may 
happen not to be a ſatisfaction to the inſured. _ 


The recaptor has a right to ſell the ſhip; and by that, to 
ſecure his ; for ſalvage: 1 Tok 


7 : 


; There is a ſubſtantial difference between ranſom and ſalvage. 
One is an act of the owner (or his agents); the other, the 
act of a ffranger : and a ranſom is an election to take an ave- 
rage-loſs, inſtead of demanding as for a total one, PE . 
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1ſt ö Point. 


Trinity Term 1 Ges 3. 


Rozcius 204: is a general afſertion ; which may depend 
upon circumſtances, and is not applicable e to the prefent 
Hawrtiron caſe. The general poſition an laws 8 re 


v. MN Ds. 


My argument ab inconvenienti has weight, if this 0 be a total 
loſs ; as it certainly is, and was determined to be ſo, in the 
outs of 1355 v. . r. | 


The caſe: 4 Dean v. Dicker 18 not vt applicable to this caſe. 
Con. avis. 


Lord Maxsrinr p now delivered the reſolution of the 
Cory having firſt ſtated the caſe, as ſettled at ni prius. 


The plaintiff has averred in his declaration, as the baſis of 
his demand for a fatal loſs, * that F the capture the ſhip 
« became wholly loſt 2 him.” 


Phe general queſtion 3 is, Whether the plaintiff, who at the 


time of his action brought, at the time of his offer to aban- 
don, and at the time he was firſt apprized of any accident 
having happened, had only, in truth, ſuſtained an average- 
loſs, ought to recover for a fatal one? | 


In ſupport of the affirmative, the counſel for the phinif | 


inſiſted upon the four n points : 


iſt, That by this capture, the property Was ; change, and 


tons the loſs total for ever. 


2dly, If the property was not changed, yet the capture 
was a total loſs. 


| Zaly, That when the Gp was brought into Phmouth, 
particularly on the 2615 of Zune, the recovery was not ſuch 
as, in oth, changed the totality of the loſs into an average. 


athly, Suppokng it did, yet, the loſs having once been 
total, a right veſted in the inſured to recover the whole up- 
on abandoning ; ; which right could never afterwards be de- 
veſted or taken N bim by any ſubſequent event. ad 


As to the 655 point Ix the change of property was at all 


material as between the inſurer and inſured, it would not be 
applicable to the preſent caſe ; becauſe, by the marine law 
owes and practiſed in ä there is no change of 

property, 


BY Rs To 3 PS | og he 
property, in caſe of à capture, before * candemnatiom e and 1761. 
now, by the act of patliament, in caſe of a re- capture, the 5 
Jus paſiliminii continues for ever 1 laut ron 
„ to wi bn ee ee e ate wr 
I know, many writers atgue, between the inſurer and * V. ante 693, 

inſured, from · the diſtinction, . whether the property was 27 0 
„or was not changed by the capture, ſo as to transfer a T wy 80 " 
5 complete right from the enemy to a: recaptor or neutral « and at any 
te vendee, againſt the former owner.” But arbitrary notions time after- 
concerning the change of property by a capture, as between . 8 | 
the former owner and a re-captor or vendee, ought never to 7 
be the rule of deciſion, as between the inſurer and inſured 
upon a contract of indemnity, contrary to the real truth of the 
fact. And therefote I agree with the counſel for the plain- 
tiff, upon their ſecond point, that by this capture, while 
<« it continued, the ſhip was frotally loſt,” though it be ad- 
mitted, <* that the property, in caſe of a re-capture, never 
« was changed, but returned to the former owner,” 


The third point depends, as every queſtion of this kind zd Point. 
muſt, upon A x6 particular cireumflances. It does not ne- 

cefſarily follow, that, becauſe there is a re<capture,' there- 

fore the loſs ceaſes to be total. 4 the voyage is abſolutely 

loſt, or not worth purſuing ; F the ſalvage is very high; if 

further expence is neceſſary ; the inſurer will not engage, 

in all events, to bear that expence, though it ſhould exceed 

the value, or fail of ſucceſs : under theſe and many other 

like circumſtances, the inſured may diſentangle himſelf and 
abandon, notwithſianding there has been a re-capture f. - V. ante 697, 


— ne rs = — 


1 44b̃ẽcord'. 

The Baden q, among other deſcriptions of a total loſs, & Cap. 7. 
where the inſured may abandon, inſtances, “ if the damage ſect. 1. 
de exceeds half the value of the thing; or if the voyage be 

c Joſt; or ſo diſturbed, that the purſuit of it is not worth 

« the freight.” But in the preſent caſe, the voyage was ſo 

far from being loſt, that it had only met with a ſhort tem- 

porary obſtruction; the ſhip and cargo were both entirely 
ſaſe the expence incurred did not amount to near half the 
value; and upon the 26th of June, when the ſhip was at 
Plymouth, and the offer made to abandon, the inſurer under- 

tool to pay all charges and expences the plaintiff ſhould be put to 
by the capture. 8 13 leis tf a 


The only argument to ſhew that the loſs had not then 
ceaſed to be. total, was built upon a miſtaken ſuppoſition, 
« that the re-captor had a right to demand a ſale, and to 
<< put a /op to any further proſecution of the voyage,” But 
that is not ſo. The property returned to the plaintiff, pledged 
to the re-captors for one- eighth of the value, as ſalyage for re- 
taking and bringing the ſhip into an Engliſo port. Upon pay- F 
ing this, the owner was intitled to reſtitution: the re-captor V. 29 G. 2, 
8 had © 34. 


* 
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had no right to ſell the ſhip. If they differed about the vaw 
lue, the court of Admiralty would have ordered a commiſ- 


Haul rom fion of appraiſement. In this caſe, it was the intereft of the 
v. Menpes. owner of the ſhip, the owners of the cargo, and the re- 


captor, that ſhe ſhould forthworth proceed upon her voyage 
from P to London. But, had the re-captor oppoſed 
it, or ed delay, the court of Admiralty would have made 
an order. for bringing her immediately to London, her port 
of delivery, upon reaſonable terms | 


Therefore it is moſt clear, that upon the 26th of June, 
the ſhip- had ſuſtained no other loſs by reaſon of the capture, 

than a ſbort temporary obſirufion, and a charge which the 
defendant had offered to pay and ſatisfy.” | ep 


This brings the whole to the fourth and laſt point. 

The plaintiff's demand is for an indemn iy His action, 
then, muſt be founded upon the nature of his damnification, 
as it really is, at the time the action is brought. It is re- 
pugnant, upon a contract of indemnity, to recover as for a 
toruſ loſs, when the final event has decided, that the damni- 
M in truth, is an average, or perhaps 10 loſs 


: Whatever undoes the damnification, in whole or in part, 
muſt operate upon the indemnity in the ſane degree: It is 


a contradiction in terms, to bring an action for indemnity, 


® Co. Lit. 53. 


when, upon the whole event, no damage has been ſuſtained. 
This reaſoning is ſo much founded in fenſe and the nature 
of the thing, that the common law of England adopts it; 
(though inclined to ſtrictneſs.) The tenant is obliged to 
indemnify his landlord from waffe but if the tenant do, or 
ſuffer waſte to be done, in houſes; yet, if he repair before any 
acłion brought, there lies no action of waſte againſt him: 
but he can not plead © non fecit vaſtum;“ but the ſpecial 
matter. The ſpecial matter ſhews, that the injury being 
repaired before the action brought, the plaintiff had 0 2 
of action and whatever takes away the cauſe, takes away 
action. K | 5 q 


Suppoſe a ſureiy, ſued to judgment; and afterwards, before 
an action brought, the principal pays the debt and colts, 
and procures ſatisfaction to be acknowledged upon record: 
the ſurety can have no action for indemnity ; becauſe he is 
indeminified Zefore any action brought. If the demand, or 
cauſe of action, does not ſubſiſt at the time the action is 
| Vroughts the having exiſted at any former time can be of ao 
avail. | | 7 a ＋ | | - 


Dit, 
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Trinity Term 1 Geo. 3. 1211 
But, in che r the notion of a “ vefed right in 1 761. 
& the plaintiff, to ſue as for a total loſs before the re- cap- 
* ture,” is f:ttus only, and not founded in truth. For Hamriton 
the infured is not obliged to abandon, in any caſe : he has an v. Mundt. 
election. No right can veſt as for a total loſs, till he has made 
that election. He cannot elect before advice ir received of 
the loſs: and if that advice ſhews the peril to be over, and 
the thing in /afety, he can not elect at all; becauſe he has no. 
tight to abandon, when the thing is ſafe, | 1 


Writers upon the marine law are apt to embarraſs gene- 
ral ee with the poſitive regulations of their own 
country: but they ſeem all to agree, © that if the thing is 
„ recovered before the money paid, the inſured can only be 
“ intitled according to the „ina event.” eh, 
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- Rotcius, who collects the opinions of all the authors be- 
fore his time, and draws conclufions or maxims (ſolutions of 
queſtions) from them, which he calls Norabilia, in the place 
cited at the bar, f. 204. not. 50.) puts this queſtion—« Af 
te ſecurator, qui jam ſolvit æſtimationem mercium deperdi- 
cc tarum, fi poſtea dictæ merces appareant, et recuperatæ 
ec ſint, an poſſit cogere dominum ad accipiendas illas, & ad 
cc reddendam fibi æſtimationem, quam dedit ?” The an- 
ſwer is Diſtingue. Aut merces, vel aliqua pars ipſarum 
ce appareant, & reſtitui poſſint, ante ſolutionem eſtimationis ; 
& & tunc tenetur dominus mercium illas recipere, & pro 
« illà parte mercium apparentium /iberabitur aſſecurator: 
«© nam qui tenetur ad certam quantitatem reſpectu certæ 
e ſpeciei, dando illam, liberatur, ut ibi probatur. Et etiam, 
« (another reaſon, perhaps a better,) quia contractus aſſe- 
c curationis eſt conditionalis 3 ſcilicet, / merces deperdan- 
« tur: NON autem dicuntur deperditz, fi poſtea reperiantur. 
& Verum fi merces non appareant in illa priſtina bonitate, 
tc aliter fit æſtimatio; non in totum, ſed prout hinc valent.“ 
& Aut vero pg ſolutam æſtimationem ab aſſecuratore, com- 
„ pareant merces: & hinc eſt in electione mercium aſſecu- 
« rati, vel recipere merces, vel retinere pretium.“ 


4 


In the caſe of * Spencer v. Franco, though upon a wager- Before Ld, 


* 7 | | Hardwicke, at 
policy, the loſs was held not to be total, after the return Guildhall, in 


1735s 


of the ſhip Prince Frederick in ſafety ; though ſhe had been 
ſeized and long kept by the king of Hain, in a time of actual 


3 


In the caſe of + Pole v. Fitzgerald, though upon a wager- + V. ante 
olicy, the majority of the judges. and the Houſe of Lords ee . 
held there was no toral loſs, the ſhip having been reflored be- © 
fore the end of the four months. 
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1761. 


Trinity Term 1 Geo. 3. 


The preſent attempt is the firſt that ever was made, to 
charge the inſurer as for a total loſs, upon an intereſt-poli- 


| Hawuitron ©)» after the thing was recovered. And it is ſaid, the 
v. Menpss. judgment in the cafe of Goſs vs Withers gave riſe to it. 


It is admitted, that eaſe was no way ſimilar. Before that 
action was brought, the whole ſhip and cargo were lite- 


rally loſt ; at the time of the offer to abandon, a fourth of 
the catgo had been thrown overboard; the voyage was 
entirely loſt; the remainder of the cargo was Eh pe- 


riſhing, and of no value at Afford Haven, where the 


ſhip was brought in; the ſhip ſo ſhattered, as to want 


great and expenſive repairs ; the ſalvage was one half, and 


the inſurer did not engage to be at any expence; it did not 
appear that it was worth while to try to ſave any thing; and 
the re-captor, (though intitled to one half, as well as the 
owner of the ſhip and cargo,) left the whole to periſh, rather 
than be at any further trouble or expence. l 


But it is aid; © though the caſe was entirely different, ſome 
cc part of the reaſoning warranted the propoſition now in- 
&« ferred by the plaintiff from it.” , Rar 


The great principle relied upon was, © That as between 
« the inſurer and infured, the contract being an indemni- 
« ty, the truth of the fact ought to be regarded: and there- 
« fore there might be a total loſs by a capture, which could 
« not operate a change of property; ind a re-capture ſhould 
« not relate by fiction (like the Roman jus poftliminii ) as if 


« the capture had never happened, ane the loſs was in 


« truth recovered.” 


This reaſoning proved & converſo, that if the thing, in 
trutb, was ſafe, no artificial reaſoning fhall be allowed to ſet 
up a total Joſs. | | 


The wordt quoted at the bar were certainly uſed, . That 


« there is no book, ancient or modern, which does not fay, 
« That in caſe of the ſhip being taken, the inſured may demand as 


« fer a total lat, and abatidon.” But the propoſition was 
applied to the fubjet matter; and is certainly true, pro- 
vided the capture, or the total loſs occaſioned thereby, 
continue to the time of abandoning and bringing the action. 


The caſe then before the Court did not make it neceflary to 
ſpecify all the refiriflions. But I will read to you, verbatim, 
trom'my notes of the judgment then delivered, what was 
ſaid to prevent any inference being drawn, beyond the | 

| "© then 


* 


Trinity Term I Geo. 3. 


then determined. I ſaid—et * In queſtions upon nolicied, 


the nature of the contract, as an indemnity and nothing 


“ elſe, is always liberally conſidered. There may be circum- 
« ſtances, under which a capture would be but a /ma/l tem- 
& porary hindrance to the voyage, perhaps none at all: as 


e if a ſhip was taken, and in a few days eſcaped entirely, and 


« purſued her voyage. There are circumſtances, under 
« which it would be deemed an average-lofs : as if a ſhip 
„ ſhould be taken, and afterwards ranſomed.” And in + an- 
other part, I ſaid “ I know in later times, the privilege 
« of abandoning has been reſtrained. But there is no dans» 
« ger in the preſent caſe: the loſs was total at the time it 
“ happened: it continued total, as to the deſtruction of the 
„voyage; a moiety muſt be paid for ſalvage, beſides other 
“ great coſts and expences; what could be ſaved of the goods 
« might not be worth the freight, for ſo much of the voy- 
age as they had gone when Fey. were taken ; the cargo, 
« from its periſhable nature, muſt haye been ſold or thrown 
« away where it was brought in: the ſhip, in ſo ſhattered a 


« condition as might make it only worth the materials, to be 


&«& ſoldꝰ And more to the ſame effect. 


From this way of reaſoning, it did by no means follow, 
that if the ſhip and cargo had, by the re-capture, been 
brought ſafe to the port of delivery, without having ſuſtain» 
ed any damage at all, that the inſured might abandon, 


But, without dwelling longer upon principles or autho- 
rities, the CONSEQUENCES of the preſent queſtion are deci- 
ſive. It is impoſſible that any man ſhould 'defre to abandon 
in a caſe circumſtanced like the preſent, but for one of two 
reaſons ; viz. either becauſe he has over-valued ; or becauſe 
the market has fallen below the original price. The only 
reaſons which can make it the intereſt of the party 20 defrre, 


are concluſive againſt allowing it. 


It is unjuſt to turn the fall of the market upon the in- 
ſurer; who has no concern in it, and who could never gain 
by the riſe. And an over-valuation is contrary to the ge- 
neral policy of the marine law ; contrary to the ſpirit of the 
act of 19 G. 2.; a temptation to fraud; and a ſource of great 
abuſe : therefore no man ſhould be allowed to avail himſelf 


of having over-valued. 


If the valuation be true, the plaintiff is indemnified by 
being paid the charge he has been put to by the capture. If 
he has over-valued, he will be a gainer if he is permitted to 
abandon ; and he can only defire it, becayſe he has over- 
valued. This was avowed upon the firſt argument: and 
that very. reaſon is concluſive againſt its being allowed. 

LE | M m 3 - "The 


þ 1, 


1213 


1761. 


— —_— 


HAMILTON 
V. MEN DES. 


V. ante 697. 


+ V, ante 697. 
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| 1761. 
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HAulLror 
v. Mznprs, 


Trinity Term 1 Geo, 3, 


: The inſurer, by the marine law, ought never to tos | 72 | 


upon a contract of indemnity, than the value of the bs : 
and the in/ured ought never to gain more. Therefore if there 
was occaſion to reſort to that argument, the conſequence of 
the determination would alone * 

ſent occaſion, vat 


But, upon principles, this action could not be maintained 
as for a total loſs, if the queſtion was to be judged by the 
ſtricteſt rules of common law: much leſs can it be 1 | 


for a total loſs, as the queſtion ought to be decided, by the 


| huge privriples of the marine law, according to the ſub. 
TS intent of the contract, and the real truth of the 


not to depend upon ſubtleties and niceties ; but upon ru 
eaſily learned and eaſily retaineU, becauſe they are the dic 
tates of common ſenſe, drawn from the truth of the caſe. _ 


If the queſtion is to depend upon the fact, every man can 


| Judge of the nature of the loſs, before the money is paid : 


ut if it is to depend upon ſpeculative refinements, from the law 


of nations, or the Roman jus pſtliminii concerning the cha 


Cy 


or re-veſting of property; no wonder merchants are in the 
dark, when doors have differed upon the ſubject, from the 


beginning, and are not yet agreed. 


To obviate too large an inference being drawn from this 
determination, I deſire it may be underſtood, that the point 


here determined is, That the plaintiff, upon a policy, can onh | 
e 


it recover an indemnity according to the nature of his caſe at t 


e time of the ACTION BROUGHT, or (at moſt } at the time of 


e his OFFER TO, ABANDON.” 
We giye no opinion, how it would be, in caſe the ſhip or 
ds be reſtored in ſafety, BETWEEN the offer to abandon, 
and the a&ion brought; or BETWEEN the commencement of the 


action, and the verdist. And particularly I deſire, that no 


inference may be drawn, & that in caſe the ſhip or goods 


e ſhould be reſtored after the money paid as for a total hſs, the 


« inſurer could compel the inſured to refund the money, and 


« take the ſhip or goods: that caſe is totally different from the 


7 


preſent, and depends, throughout, upon different reaſons and 
Oo, En 8 


F 


ſufficĩent upon the pre- 


The daily negociations and property of 8 ought | 
N 


=: 


81e. 28.2 
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| Trinity Term 1 Geo. 3. 

Therefore, under theſe circumſtances, we are of opinion, 
« that he cannot recover for a total, but for an ' AVERAGE= 
Ali only;” the quantity of which is eſtimated and aſcer- 

tained by the jur. * $0 


The JUDGMENT muſt be entered 


up as for the 
. average-loſs ſtated in the caſe. PIC NE 


Rex verſ. Perrot. 


T= man having, * ſince the laſt motion, ſubmitted to 
= be re-examined by the commiſſioners, upon the former 
queſtion 3 and having been remanded by them, petitioned 
the Lord Keeper to be diſcharged; annexing a copy of his 
depoſition, giving an account of the manner in which he had 
diſpoſed of 15,030 J. in 16 general articles; one of which was, 
* Expences attending the connection I had with the fair- 
e ſex, 5 500. But the Lord Keeper rejected his petition. 


He afterwards ſubmitted to a further examination by the 
commiſſioners, who thereupon met on 21ſt March 1761; 
and being ſtill diſſatisſied with his anſwer, remanded him to 
Newgate : from whence he was, at his own inſtance, now 
brought up again by habeas corpus. It appeared, .that at this 
laſt meeting, the ſame queſtion had been again propoſed to 
him. In anſwer to which, he particularized a woman upon 
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HamiLlronr 


v. MenDz% 


Bankrupt 


committed for 
not anſwering 
to ſatis faction 
of commiſ- 
ſioners, re- 
manded by 
court of Chan. 
cery, now | 
again remand- 
ed by this 
court. 

V. ante, 
1124, 1126, 
(Tueſday, ioth 
February | 
1762.) 


whom he had ſpent oO. (from December 1758 to Decem- 


ber in the year 1759 ;) and alſo particularized the times of 


ſending and giving it to her; but that no other perſon was — 
to this; and that the woman (whoſe name was Sarah Powell, 
otherwiſe Taylor,) is dead, as he has heard. 
knew him to be a bankrupt, and never returned the money, 
or any part of it to him; and that he gave it to her for her 
maintenance and expences, and not for a fund for her fu- 


That ſhe 


ture ſupport, ar wherefrom he could draw any advantage. 


That he knew, in the year 1759, when he gave and remitted 
theſe ſums to her, „that he was not worth any thing, and 
- that he was remitting to her the money of his creditors.” 
That he was acquainted with her 5 or 6 years; but he can- 
not recollect what he gave her or ſpent upon her, during the 
2d, 3d, or 4th years of their acquaintance; nor did he 
keep any particular account or memorandum thereof, either 
in thoſe years, or in the year 1759 ; but ſpeaks from me- 
mory only. -'That he did not take any. of this money from 
his banker; but always took it from Mr. T. Bompſon, (ſince 
deceaſed, ) who uſed to ſell goods for him. That all letters 
between him (the bankrupt) and this woman (except one or 
two) are burnt or deſtroyed. | 
| M m 4 Mr. 


* 


1216 Trinity Term Geo. 3. 


| 1 1 761. 100 Mr. Gould, Mr. Serj. Davy, Mr. Caxe, and Mr. Stowe ar- 


gued, that he ought now to be diſcharged, as having given a 
N * v. PER- 


Full and complete anſwer to the queſtions-propounded to him: 


and it is not material, in the preſent reſpect, whether it be 
true or falſe; or whether his conduct was prudent or im- 
prudent. If he be not now diſcharged,” he muſt be impri- 
ſoned for life. „ bi 164 eee ae I: 


Mr. Serj. Hewitt, and Mr. Norton, contra, inſiſted that 


this anſwer was ſtill incomplete and unſatigfactory and that 
the defendant can not be indicted for perjury upon it. He 
was bound down by what was already Ae upon him and 
traced to him, to account for a very great ſum of money 
which appeared to have come to his hands in this particuley 

ear: and this is by no means a ſatisfactory account of the 
Loktion of it, nor at all probable in itſelf. He lets the 


- commiſſioners into no ſort of light whereby to trace this 


money, or to diſcover what is become of it; it is not to be 


imagined or conceived that 4, 5, 6, or 7 hundred pounds 


in a month could be paid her for maintenance and expences 
only; eſpecially as it appears (as it does by what he himſelf 
has repreſented in one part of his examination) that ſhe had 
only a man-ſervant and two maids, whilſt ſhe was at Bath. 
It might have been * to him or to ſome one in truſt for 
him; or laid out in ſtocks, and thoſe ſtocks transferred in 
truſt for him. ; 1 | ö 


| | The CourrT held his anfwer to be incomplete and unſa- 
This man tisfactory; and ORDERED him to be REMANDED *, 
was afterwards convicted and executed for concealing his effects. / 


Edie and Another ver/. Eaſt India Company. 


(3 RL TH was an action, brought by the indorſees, upon 
Bil of 2 two foreign bills of exchange drawn by Colonel Clive, then 
change payable in the Eaft Indies, upon the Eaſt India Company, and ac- 
to order be= cepted by them, payable to Mr. Campbell or order, then alſo 
comes negotia - in Judia, and indorted by Mr. Campbell to Mr. Robert Ogilby. 


ble, and ma 


3 a” One of theſe bills was by ſuch indorſement directed to be 


over without paid to Robert Ogilby or order, in the uſual way of indorſing; 


| the word order and no diſpute or queſtion aroſe upon it. 
to the indorſe= 7 NED OT 


ment, The other bill was alfo indorſed by Mr. Campbell to Robert 


Ogilby :' but the words © or order” were originally 0MITTED 
in this indorſement ; and afterwards put in, by another hand, 
before the trial. 1 e | 


Theſe bills h indorſed by Mr. Campbell to Mr. Ogilby, 
(without adding the words © or order,” in the indoriement 
of the latter,) were by him indorſed to the plaintiff Edie and 
Tara, or order. ; 55 1 


Ogilby 


22 


NWD 


0 
2 
a 
4 
| 


Trinity Term 1 Geo 3. ; 


1 Ogilby became inſolvent :' and the queſtion then was 
Wo was to bear the hos; whether Mr. Campbell, or the 


plaintiffs ? (for the Eg, India Company were no more than 
{take-holders,) | | 


The diſpute aroſe only upon this latter bill: for the 
Arſt. bill was given up at the trial, by the counſel for the de- 
fendants ; and a verdict was taken for the plaintiff, upon 


On the ſecond, an objection was taken to the want of the 
words “ or order; which the defendant's counſel inſiſted 
were neceſſary to be originally inſerted by the indorſer; and 
that the oM1s810N of them was equivalent to the moſt reftric- 
tive words that he could have made uſe of in order to limit 

he payment. And accordingly, on this ſecond count, a ver- 
dict was found for the defendant. | ES 


Mr. Morton, of counſel for the plaintiffs, having moved 
for a new trial, Mr. Norton, and Mr. Wedderburne now ſhewed 
cauſe, on behalf of the defendants, why a new trial ſhould 


In ſupport of the motion, Mr. Morton and Mr, Yates had 
cited the 3 following caſes, viz. * More v. Manning, Com 

11. in point: where it was holden, * That a Nasr 

© note to pay to one or order is aſſignable zoties quotier by the 
t indorſee or indorſees, though the words or order be omitted 
« in the indorſement,” N 5 | | 


+ Acheſon v. Fountain, 1 Strange 557. in point alſo; it 
being there holden, © That an indorſable note indorſed to 
« A. B. without ſaying or order, is an indorſement to the 
* indorſee or order: for the /aw interprets the aſſignments 
to be in the /ame manner as the note is drawn.“ 


. 


1761. 
* 4 ho 2 — * Þ 
Fore and 


Another v. 


EasT INDIA 
Coupany. | 


. 
. 


In C. B. 
Hil. 6 G. 1. 


1 In B. R. 
Trin. 1723. 


And Evans v. Cramlington, in Carthew 5. and 2 YVentris 


309, 310. which was ſaid to be applicable to the preſent caſe. 


They alleged that every indorſement imports that the value 
bas been received by the indorſer : and | 


A promiſſory note or bill of exchange, originally made 
payable to one or order, is in its own nature affignable ; and 
the aſſignee has the whole intergſt in it, and may aſſign it as 
he pleaſes; and any reftrifion or confinement of his aſſign- 

ment of it is contrary to the nature of the thing, and there- 
fore void, 1 


An indorſement is an affignment 3 and, for the reafons 
aforeſaid, is not reſtrainable by the omiſſion of words, or ** 
ue 9 
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2 
DIE and 
21 v. 
T Ix 1A 
OMPANY, 


® See Comyns 
* accord'. 


Trinity Term 1 Geo. 3. 
by negative words: and if it be given in blank, it may be 


95 up by the indorſee or hd = one Ge. even in the face 
the Court, at the trial *. Pew) 


Having thus eftabliſhed this his principle, 6 That the bill of 
& exchange being originally mage aſſignable and negotiable, and 
e being in iir own nature afſignable muſt continue always ſoz 
ce and that the law will interpret the aſſignment to be made 


« jn the fame manner in rr. the bill is aun, although 


cc the words or order be omitt 


They gte their motion far er wal upon theſe 


two foundations: E 
„ That the j ury i found directly contrary to this 


ſettle law, and have founded their verdi& upon the cus- 


TOM of MERCHANTS, which they ſuppoſe to be quite to the 
contrary z and of which cuſtom of merchants, evidence was 

mitted to be giyen at the trial ; which evidence ſhould not 
—4 been allowed. For the cuſtom of merchants is part of 
the law of England: and the law of England being already 
fully ſettled on this point, no evidence in contradiction to it 


ought to have hoes s admitted ; nor can any . of a jury 


alter it. 
adly, That i# the counſel for the plaintiff had * 


that deb ſort of evidence would have been gone into at the 


chants was really, and in truth and fact, agreeable to the la, 


trial, they could and would have produced better and fuller 
eridence than they did, to prove that the cuſtom of mer- 


as ſettled: and they alleged, that 0 fact of uſage was proved 


at the trial, to ſupport a notion * that the acceptor was not 
« liable upon ſuch an indorſement as this.” 


Mr. Norton and Mr. Wedderburne, contra for the defend- | 


ants, inſiſted, that the * verdict was right, and ought 
to ſtand. 


Tt has been urged, 1ſt, „ That this bill is zn iti nature 


ac negotiable ;” and, 2dly, That being ſo, it can not be re- 


„ frained by this or any other indorſement. 15 


As to the firſt—They agreed a bill of exchange to be ne- 


gotiable in its nature. But it does not follow, they ſaid, that 
becauſe it was once ſo, it muſt therefore E continue ſo. 


For the ayee has the abſolute property in it; he is the pur- 


chaſer of it: and why ſhould not he limit the payment of it 


as he pleaſes ? No man can be injured by this; no.man can 


be deceived by it; it cannot be attended with the leaſt 


inconvenience. 


No 


Trinity Term 1 Geo. 3. 


No caſe can be cited to be contrary. The caſes that have. 
been cited do not apply to it; as will appear preſently. . 


An imperfe indorſement, an indorſement in blank, in- 


deed may be ſuppliet! : but the owner may, if he thinks pro- East Ini 


per, indorſe it negatively and upon terms ; and then the in- 
dorſee tales it upon thoſe terms, and under that reſtriction, 
which the indorſer has expreſsly impoſed upon it. 


This is no more than a naked authority to receive the 
money. | | 1 Ki 


It is not true, c That every indorſement imports value re- 
« ceived by the indorſer.” For an indorſement may be ſo 
worded as to ſhew that the intereſt remains in the indorſer: 
as for inſtance, © Pay this bill to my feward, and to no other 
« perſon ;” or, © Pay to ſuch a one for my uſe, and to no 
c“ other perſon whatſoever.” | 


And whether he has or has not ſo limited it, is a queſtion 
of fact, not of law: and it depends upon the com of 


The caſe of Mor v. Manning, does not contradi& our 

principle, It does not appear that that was not an indorſe- 
ment in blank : which (it is agreed) does not deſtroy its ne- 
gotiability. The aſſignment was there treated as an abſolute 
aſſignment to Witherhead : it muſt have beep an indorſement 
in blank ; and the caſe goes upon that ſuppoſition. Howe» 
yer, that came before the Court upon demurrer. 


Ihe caſe of Acheſon v. Fountain was only a queſtion © whe- 
« ther the plaintiff's evidence ſupported her declaration: but 
her demand was full and clear, without thoſe words. The 
caſe could not require the reaſons there given: therefore 
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1 


Eni and 
Another v. 


Cours T. 


The Court 


they are at leaſt extra- judicial, or * perhaps added by the expreſſedthem · 


| reporter. | | f 


ſelves to the 


effect there reported. My own note of that caſe agrees with Sir John Strange's, 


As to Evans v. Cramlington—Tis nothing like this + caſe z + I can't ſes 
nor is any inference to be drawn from it. | that it is. 


Beſides, all theſe caſes are only upon promiſſory notes ; 
which depend upon our municipal laws: and promiſſory 
notes are, by the ſtat. of 3, 4 Ann. c. g. put upon the ſame 
foot with inland bills of exchange. | 


But fireign bills of exchange ſtand upon quite another 
foot; || namely, upon the general law and cuſtom of mer- 
chants. And the verdict ſuppoſes and proves the cuſtom of 

: merchants 


| V. Wood's 
Inſt, 233, 
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Ep ir and 
Another ve 


rung v. Term i Geo. 3. 


Rerchrnts to be wich the defendants : and the evidence of. 
ſeveral eminent merchants and experienced perſons at the 
trial, was agreeable to the finding. And if they could have 
cxtountered | it, why did they not? Their n be to do fo, 


Razr INDIA is furely no ground for A new trial. 


Con AK Tr. 


lr. Morton amd Mr. Yat ater, in reply— , . 


The . the queſtion to 1 cc What ! is 1 true cons 
cr ſtruction of ſuch a reſtrained indorſement as this is?” And 
nay this ſort of indorſement makes or rather contiaues 
2 bill o 


* are in the caſe of every common indorſee. 


The caſes that we have cited are plain and 1 on our 


ſide : on the other fide, they ſuppoſe imaginary circum- 


ſtances, which did not really exiſt in them. | 
The determinations upon — notes prove a that 

«the law was likewiſe fo, upon op.” 

ce change.“ P 


The fet of uſage that would have been cogent * bind- 


ing, if proved, ſhould have been a rei to negotiate a 11 


with fuch a limited and reſtrained indorſement. 


If this bill was to go back to India, proteſted by TER 
Edie and Lard, for non-payment by the Company and the 


indorſers, undoubtedl iy the drawer -would be liable to Mr. 
Edie and Mr, Lard, for the payment of it. 


Lord MINsTrEIn—I thought, at the trial, that the de- 


ſendants might be at liberty to go into the e of merchants 


upon this occaſion. 


And Mr. Race, Ar of the Bank of Eaglaad. gave evi. 
dence, „“ That the Bank, if they ever diſcounted the bills not 


« indorſed to order, did it only. upon the credit of the in- 


 * donſer but that otherwiſe they would not take Gem, . of 


« conſidering them as being negotiable.” 


Mr. Simon, a yery eminent an experienced merckoot, de- 
poſed, that he conſidered the omiſſion of thefe words as 


reftriftive of the indorſement to the particular individual per- 
ſon ſpecified i in the indorſement : and he added, that it was, 
in his opinion, merely in the nature of a perfonal authority. 


© to receive the money; and was not eee. 


80 Mr. Grant, another wine on the Pert of he defend. 
ants, rern his opinion alſo ta be. "4 


De of e negotiable, Meſſieurs Edie and | 


uls of en- 


— 
t 
1 


Trinity Term 1 1 Ged. 3. 122 
So all Mr. Regnier, their fourth and hn witneſs. bow 4761. 


eng 1661 523 — wane J 
"Whole wore the four witneſſes for the defendants. Pas cad: 
ts SEING Another v. 
The geo their nart,called Ms. Richard Cope, (gortner EAsr INDIA 
with Honey ucad the hanker:) but they were miſtaken in Company... 
him; for he agreed with the other four i ene "I 
5 s wel} 
Knother witneſs called be the plaintiffs was ; Mr. Dany 7 
who thought it ſufficient without the words & or örder;“ 
and abtefted that he had himſelf diſcounted one, and ſaid he 
had paid, he believed, 50 bills where _ rey”! « or e 
were omitted 1 in *. indorfement. .. ne High wa 
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Mr. 1 A notary. public, ing in his opinion, held 


qo withliaadng. che omiſſion of theſe words.: and that. no obs 
5 of this ſort was ever made. Indeed, if the bill thould 
indorſed « Pay the contents to A. B. only,” it was 
looked upon, he Sai to be a relrichien.: of bi ng to 


A. B. en 5 


Mr. Uny and Mr. whos” depoled. 0 to the ne : 
cc That the * o the words or order did not e 
ec the negotiability. | 10 


But the plaintiffs. 3 * Hons, come. prepared IT 
particular witneſſes to the uſage in ſuch. caſes; not expecting 
that the evidence in luppore of Inch a Ned would ane | 
been admitted. | 


I told the jury, that by the general law, (laying the uſage 
out of the caſe,) the indorſement would fallow the nature of 
the original bill, and be an abſolute W to the indorſee 
or his order. | 


And after having told pu that this was the general law, 
then I left to them upon the particular evidence of the UsAGE, 
that had been laid before them; and recommended it to them 
to conſider well of this evidence 3 and told them, that if 
they found an usack ſo gHabliſbed and ſettled amongſt mer- 
chants and traders as to be clear and plain and beyond doubt, 
they might find a verdict for the defendants upon that ſecond 
bill: but 1 directed them, that if they were doubtful of the 
ſage, or if the uſage appeared to, them not to be fully and 
learly efabliſhed, or to be the other 5 then chey e to 
fn. tor the plaintiffs. - | 


Sx 

o — ——— . — ——— — — 
— 

— — — == — 


E told them, chat the queſtion aroſe upon the nGlroncy 
of Ogitty, the firſt indorſee ; and that i it nga to be an | 


nee 


— 


Trinkdy Tem 1 Ged. 


dered by them, who it was that gave 2 to Ogilby« for 
-» he that gies th aul. ought we the rigs of ig ee 


9 v. I obſerved, that this indorſement was made by Mr. Camp- 
EasT Invia ech the payee, to this Og:/by + and if ze meant to truſt 
Cossran Y. Ogithy, it was but reaſonable that he ſhould be the perſon te 
| ſuffer by Ogilly. Aus it was clear that he meant to tru 
Ogilby with the money : for it is acknowledged on all hands, 

that himſelf had a right to receive it of the Company; 


whether h had a A to indorſe che bill to another perſon, | 


or not. 


The j jury Raid out a | confiderabls time; 11600 then brongh 
in a verdict for the plaintiffs, upon che bil indorſe 
Ogilly or order (which was not diſputed':) but they gave cir 
verdict for the defetidatits, upon that count which declared 
upon the ſecond bill (for 2000 J.) which was indorſed to him, 
WITHOUT adding the words « or order. ; 


In the whole cburſe of the evidence, mo one ie fe With 
| penal, where the indorſee to whom a; bill. was indorſed, 
* adding the words or order,” ever — LOST 


e; ſo as to put him upon diſputing the point. 


ng the int. I have looked into the caſes, the "RN | 


conſidered the thing with a great deal of care and attention, 


and thought much about it: and I am very clearly of opi- 
nion, that I ought not to have admitted any evidence of thie 


Te wſage of merchants in ſuch a caſe. Of this, I ſay, 
am now ſatisfied : for the lau is ä SETTLED. 


I lay the cafe of Evans v. Cramlington out of the way as I 
do not ſee that it is 1 applicable to the caſe now be- 
fore us. | 


But I go upon the two caſes of Aus v. 8 and 
Acheſon v. Fountain. The former was an afumgfit upon 2 
_ promiſſory note given by Manning to Statham or order : 
Statham affigned it to Witherhead ; and Witherhead, to the 
plaintiff. Upon a demurrer to the declaration, exception 
Was taken, “ becauſe the aſſignment was made to Vitber- 
cc head without ſayin g to him and order; and then he can not 
ct affign it over.” But it was reſolved by the whole Court, 
that it was good: for if the original bill was aſſignable, then, 


to whomſoever it is aſſigned, he has all the intereſt in the | 


Dill, and may aſſign it as he pleaſes. And very right that 
| was: for the main foundation is, „ what the bill is in its 
& origin.” And accordingly, as that note was originally made 
payable to Statham and order, they held the 3 of it 
to Witherhead to be an abſolute boys fort to him, which com- 
1 his aſſigns. It could nat be an — in 

4 F 


wo D 2 28 


a 0 ANA. 282 


2 
= 


K Aw wa 28 


0 


” 


Bank ; becauſe it is ſtated c that the aſſignment was made 1761. 
* % Witherhead, without faying to him or order.“ The — 
point reſolved was, That the aſſignment 1 Mitberbeud was Kors and 
& abſolute.” The words added at the end of the report are Another v. 
Inaccurate, and might, at firſt view, occaſton a Httle confu- Ear IV 
ſion: but, to be ſure, the Court went into an additional ar- COH AXT. 
gument; which the- reporter has omitted to particularize. | 
But the deelaration ett out the aſſignment z which is «© an 
« aſſignment by Statham t Witherhead, omitting'to add the 
« words and order. oo 
Then as to the other caſe of Acheſon v. Fountain—The 
plaintiff had declared upon an indorſement made by Witham 
Abercrombie, whereby he appbinted the payment to be “ to 
& Louiſa Arbrſom ar erler : upon producing the bill in evi- 
dence, which appeared to be originally made payable to 
Abercrombie or order, yet Aberrrombiè s indorſement was only 
this Pray pay the contents to Louiſa Acheſon,” It was 
objected, that the indorſement did not agree with the de- 
« claration.“ The Court, notwithſtanding this, gave judg- 
ment, upon the ground of a general propofition in law, «© That 
« a bill is negotiable, wirbt adding thoſe words to the in- 
cc dorſement.“ And though the plaintiff might perhaps have 
had leave to amend his declaration in the point objected to, 
yet the declaration came before the Court unamended ; ſo 
that the objection came with its full ſtrength : and the Court 
ave their opinion upon the point, as a matter of clear ſettled 
— for the whole Court were of opinion, * that it was 
cc well enough, :hat being the legal import of the indorſe- 
« ment; and that the plaintiff might upon this, have indomſed 
cc it. over to another, who would be the proper order of the 
4c firſt indorſer.” And accordingly judgment was given for 
the plaintiff, | TOY 
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A draught drawn upon one perſon, directing him & to 
C pay money to another or order,” is, in its original creation, 
not an authority, but a bill of exchange, and is negotiable. It 
belongs to the payee, to do what he thinks proper with 
it, and to uſe it as beſt ſuits his convenience. It is his pro- 
perty; and he may aſſign it as ſuch, and to whom he pleaſes : 
and his direction to pay it 10 /uch a one,” is a direction 
« to pay it to him or his order; for he aſſigns his whole 
property in it, and has had a valuable conſideration for ſo 
Another thing obſervable is the abſurdity of the opinion 
of the merchants, (which they avowed to be their opinion,) 
* That a bill thus indorſed was not to go to executors or ads 
ct miniſtrators, in caſe of the indorſee's death :? whereas 
there can be no doubt that ſuch an intereſt is 77an/mifible to 
executors or adminiſtrators” @ | _ 


. The words. Pres apt SE 
a . 35 indorſement, . any more than the words. 2 . executors. e 
r and 2 ae ace ee oy 1. wy 
AN er v. 


i Isp14 _ The point now in queſtion has bees 8 unh ſettled | 

OMPANY + both in the Court of King's Bench and Common Pleas, by 
the two adjudications that have been mentioned: and there- 
fore witneſſes ought not to have been examined to the uſages 
after ſuch ſolemn determinations of what was the ws ” 


Therefore there ought to be a new tial, 


44 to the /colts—I think there ſhould be none, in this 
caſe. For the verdict muſt be ſet afide generally day wh, mr | 
only. ' Yet this verdict is agreed to be right upon — 
count; and that is found for the plain Therefore 
ought to be no caſts upon granting a new trial in the preſent 
caſe: ſince the merits were always clear for the plaintiffs, on 
the yt count; and it now (ogg that nothing remained to 
be tried, on the, ſecond. 


Mr. Juſt, DxxisOx concurred, i in foto. : | 
"This verdict upon the bound count is not well GT 


The point in noa is not matter of fact; but matter 


1 „ wu 


W ny MS ES 


at „ wwd ods 


In never * heard of this notion 25 a reftriftive aſlgn- | 
ment of a negotiable bill. ; 


| Where 2 bill is originally made . to A. or win * 
is of courſe, and in its very eſſence, negotiable from hand to 
hand. An inland bill of exchange is aſſignable in is nature, 

| Foties quoties + and promiflory notes are now put upon the 
fame foot with them. Foreign bills of exchange are equally 
fo, by the law of merchants, and * the ſettled determina- 
tions _ courts of law i in —_— | 

This is a matter of law : a the 10 _ clearly and fully 
bed. There is no inſtance of a reftrietive limitation, where 
4 bill! is gh r ly made N to a man or order. 


6 never Meir of an n indorſemrnt to A. ihe” In general, 
the indorſement follows the nature of the thing indorſed ;; 


Fan is cquay, negotiable. Fo rue ag ne RS - 


Ber at leall, A is no ſuch reſtraiit as that : ak is no- 
s from whence to collect an intent to limit and reſtrain. 
The law has determined that the bill is negotiable in 
ittelk: and there is no law to the contrary, nor any 8 | 
| | 8 ar 


dan, 


F117 | * | J 
For it in the preſent caſe. And it would be infinitely incon- 176 I. 


venient, if it ſhould be otherwiſe : for, as no circumſtances 
at all appear, it would deſtroy or Aiſturb that certainty which Ep1s and 


: _ another v. 
1 5 = 7 _ EasT INDIA 
An executor, or adminiſtrator, may indorſe a bill, or pro- Cor Ak. 
miſſory note, within the cuſtom of merchants. In the caſe 
of Rawlinſon v. Stone, M. 20 G. 2. B. R. upon a 46 on: & 
| : error from C. B. an inland * bill of exchange was made, pay» I fin) by my 
able to A. or order: A. died, and the adminiſtrator of A. own notes, 
te to the plaintiff in the Common Pleas ; for bat it was a 


ſſigned the en 
Then that © The Pomilliny 


tranſactions of this nature require: 


ourt gave judgment upon demurrer. 3 
ourt, upon argument of the writ of error here, held, “that there is a 

cc the executor or adminiſtrator might aſſign it over :” and they very ſhort ac- 
affirmed the Jude en of the Court of Common Pleas. Th e " 
executor or adminiſtrator is only _—_— in /awv, not in facte 83 "A 
yet they held that he might aſſign it by the name of executor, Strange 

or adminiſtrator z and that it was the common method to do 1260. by the” 
ſo. The indorſement virtually included it. name of Ro- 

* binſon v. Stone. 


x | However, tis 
Now the preſent caſe 


cludes that, and more: for here, immaterial 
the firſt indorſee was an Aſſignee in fact. And it ought to whether it 
be ſo, for the ſake of certainty, an for the benefit and con- Was an note or 
venience of trade. No intention pears here to reſtrain it: * 

and in general, the /awv ſays, “ it is aſſignable.“ 


* And it is not material, when or how filled up: for is 
* every day's practice, to fill up the indorſement long afge it 
is made; nay, even in Court, at the trial, | 


I will not give any opinion, whether the indorſer rr 

have limited his aſſignment by ſome clear plain negative 

pords, if in fact it had been his intention to limit and re- 
pj rain it. | | 


appears: the indorſement is ge- * 
1 “That the aſſignment follows 4 
«© the nature of the Amaiſigned.” And the law being 

already ſo ſettled, th Slot to have given their ver- 

dict upon an opinion Marz to it, | 
OT as * 7, 


A new trial Gaſſþt thergfore#o be granted: but no coſts 
if 


ſhould be paid; forgthe reg font already mentioned, 

Mr. Juſt. FosTtr concurred that tiere ſhould W. 24 
trial; becauſe it is a verdict againſt a known and ttled rule 
. of law; as appears by the two, adjudged caſes reported iff - 
| Comyns and Strange. Therefore it oughqggot to hg < begn 

left to a jury at all. | | - 


\ 


Hxxx, no ſuch intent 
neral ; and the law ig: (gt 


Y 


& 


* i 


* 
3 


1 


1 76 45 Much * leer ſaid about the cu/fom 5 merchants. But the 
em of merchants, or law of merchants, is the law of the 
Eviz and kingdom; and is * the common law. 
another v. 
Easr-InDia People do not 8 diſtinguiſh between cuſtoms of 
Come ANY. different ſorts. The true diſtinction is between general cuſ- 
Z toms, Which are part of the common law,) and /ocal cuſtoms 
3 (whi@ are not ſo.) This cuſtom of merchants is the general 
3 law of the kingdom, part of the common law; and therefore 
= | ought not to have been left to the jury, after | it cd been al- 
6 ready ſettled 10 judicial determinations. K 2 
| But there ſhould be no TY paid upon this We becauſe 
1 the verdict is both againſt law and againſt the opinion and 
1 ; irection of my Ld. Ch. Juſtice, upon chesſecond count; and 
1s with the plaintiffs, on the firſt, 


ö 


4 


Mr. Juſt. WIL Mor was of the ſame opinion. Rn 
1 - The tore, with regard to Asch point, is gala and fully 
 eftabliſhed, by the two caſes whichhave been cited ; and upon 


gat and proper principles. 


«A „ „ K „ 


This original 8 ce to pay to · uch 275 or per- 
ec ſons, as the payee, or his aſhgnees, or their aſſignees, ſhall 
dc rect: and there is as much privity between the laſt in- 
4 , and the laſt aſſignee, as between the drawer and the 
firſt Payee. When the payee aſſigns it over, he does it by 
the law of merchants; being a choſe in action, not aſſignable 
bys the general law. And the indorſement is part of the 
original contract, and is incidental and appurtenant to it in the 
nature of it; and muſt be underſtood and interpreted to 
made in tlie ſame ner as the bill was drawn : and the 1 
dorſee holds it in thè ſame manner, and with the ſame pri 
Jeges qualities, and advantages, gas the original payee he 
* it; that is, as an aſlignable negotiſgle note, which he may 
indorſe over to another, * Mc: * a third, and ſo on, 

at pleaſure. P "ot 5 


— 


2 
N — givin a naked 
authority © to receive it,“ ne it over by indor/e- 
ment. And I doubt wheel e n limit his indorſement of 
* 55.7 way of aſſignment, or transfer to another, ſo as to pre- 
cluge big ignee from aſſigning it over as a thing negotiable. 
Tor the Mignee purchaſes it for a valuable conſideration; and 
therefore purchaſes it with all its privileges, qualities, and ad- 


ws one * is its negotiability. 
6 | | | To 


There is a great deal ß 


. Trinity Term t Go. 3. 
uo be fiite, he may give a mere nale authority to a perſon 


te to receive it for him: he may write upon it Pray pay 


1227 
1761. 


© the money to my ſervant for my uſe;” or uſe ſuch expreſ- EpiE and 
Hons as neceſſarily import that he does not mean to indorſe it another v. 
over, but is only authorizing a particular perſon to receive it EAsT-Ix DIA 
For him and for his own »y/e. In ſuckfſe, it would be clear, Courax x. 


that no valuable conſideration had been paid him. But, at 
leaſt, that intention muſt appear upon face of the indorſe- 
ment, Whereas here, no ſuch thing, nor any thing tending 
to it, appears upon the face af the indorſement: it is a general 
Manment without any reſtriction at. all. | 


=. 1 | * 
Th priaciple I rely upon, is the paying = Mabie conſider. 
tion folk the aſſignment. * 5 „ 


In the caſe of Wire v. Manning, { which is in point, J 


thoſe * words added at the end, © that at a trial, when a v. E 

« bill is given in evidence, the party may fill up the blaik as 3126, | 

© he pleaſes” are redundancy. And that indorſement Sch 
t 


not be an indorſement in blant: it appears otherwiſe front 
caſe itſelf. It was made to Witherhead, but without fa 


So the Þther caſe reported in 1 Strange 557. is likewiſe in# 


point. And there is no difference, whether the determina- 

tions be on promiſſory notes, or on bills of exchange: it is juſt 

the ſame thing; becauſe it is to be governed by the fame 
rule, | b | Mo. 


He cited a manuſcript report of that ſame caſe of Acbeſan 
v. Fountain, which is'reported by Sir 7 Strange: Nen 
agreed with Sir Zoha's report of it, and with mine exactly. 


I) here is another caſe in Cartheau ee v. 22 
that ſhews this to be a right determinatÞn (though the ſtate 
of that caſe was indeed juſt the reverjg We . caſe.) 
It was a bill of exchange payable to . S. who indorſed it, 
« Pay the contents of this bill unto the order of Mr. Fiſber.“ 
Fiſher brought his action as indorſce. The defendant demur- 
red to the declaration, becauſe the indorſement was not to 
£her himſelf, but to bis order. But the Court held, that 
Fiſher might well bring the action: “ for amongſt tradeſmen, 
ce that form was commonly uſed, though intended to be made 
os +, Io to the perſon whoſe order is mentioned.” And' Fiſher 


a i TS. ; | i 5 3 * 
 Theygfore, a note indorſed over to A. would enable him to 
indorſꝭ it over to B. and ſo on. For the conulnience and 
courſe of trade is to be attended to: the intention is to be regard- 


ed, not the form. - = Pp 1 
Nn 2 = _—_ 


* * 


0 —4 
— > 


* 9 
43 
** 


br 


ec to him und order?”  _ 4 * 
H , 


* 
Hyus, 
* 


r N 
* 4 8 
- 
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; 1228 / | Tilly T Term 1 Geo. * 


1 76 1 The Ten of mertþants is part of the /aw of England: . | 


— courts of law muſt take notice of k, as ſuch. 


EDDIE and 


another v. There may indeed be ſome queſtions depending upon * | 


Easr-Ix pia toms amongſt merchants, where, F there be a pousT about 
Couranr. the cuffom, it may beſt and proper to take the opinion of 
merchants thereygpn: et, that is only where the la remains 
doubtful. And evengſhhere, the cuſtom muſt be proved by 


Fas, not by oryiNoN only ; and it mult alſo be ſubject to the 


control of law; and ſo was the caſe. of Hawkins'y. Cardy, 
reported in Carthew 66. and in - Salt. 66. There the de- 
fendant had given a note undegghis hand, © to pay whtg E. G. 
A * order d in ſum of money: 4 E. G. by indof ement 
* this ngte, ordered PART of the money to be paiq; to the 
© plaintiff, Upon which, this aCtion was brought: and a 

FY 6 i Rec cuſlom*mongſt merchants was laid in the/declara- 
i if «tion, according to the plaintiff's caſe.” Upon a demurrer 
to this declaration, it was adjudged, “ that this is a void cuſ- 

* en; becauſe, by means of ſuch diviſion, the defendant 

wY ws 4 Fould be ſubject to as many actions, as the perſon to whom 


. note was given ſhould think fit; and this, upon a ſiu- 
2 contract, which | oy him to one action qnly.” This 
A what I ſaid, « that the original contract muſt be look- 
1 ed into. Here, the original contract is a new#tiable bill, 
and the indorſee is in the 2 of the original payee. | 


The two caſes of Moore v. Manning, and Acheſon v. Foun- 
tain, ſerve to prove, „that there is no ſuch cuſtom of mer- 
© chants, as the defendants pretend :*! or they could not have 
been ſo determined as they were, A. r had been ſuch a 
cuſtom of merchants, E 


* efore 
the LEX MER 


„as to this queſtion : for they ſettle 
what #5:4the cu x # merchants ; which cuſtom is the /ex 
838 W rt of the law of the land. But this 
finding o Ache jury $:.. preſent caſe, is directly contrary to 
the /ex mercatoria ſo fully ſettled and eſtabliſhed by _ ad- 


| judications# 
Therefore the verdict * to be ſet abde: but it Would 
witheut coſts, for the reaſons already — 5 
Per Cur. unanimouſly, | * 
The vErDICT was ſet aſide, and a NW iA 
ordered; (but without coſts.) 


4 9 * 


1 judicial determinations of che point are | 


«© AA 6 wet My 


Trinity Term 1 Geo. 3. RC: 


br 5 5 AER + * | 1761. 
1 1 
i Baſkerville ver/; Brown; et E contra, ? a 
| | | | = 1762. 
| BROW N brought an aCtion againſt Baſkerville upon two (x Black Rep. 
fpromiſſory notes, amounting (both togetiers) to the ſum 293- 8. C.) 
of 3o/. The cauſe was entered and tried before Ld. hes Verdi& againſt 
eld at the ſittings: and the plaintiff took a verdict for the 2 in 
8 por action, 
: F - muy he ſet - 
Baſkerville had alſo brought an action againſt Brouls, forgemand, pr 
111. 185. for taylor's work done by him for Bro and this 
cauſe was likewiſe entered and tried at the very fayge ſittings: 
but it happened that the former cauſe (wherein Brown was 
plaintiff) was firſt entered and firſt tried, + | 


In the latter cauſe, (wherein Baſkerville was plaintiff,) the 
therein defendant { Brown ) had given notice of a /et-off, of 
/o much of the before mentioned two promiſſory notes, as 
would ſuffice to anſwer Baſterville's demand againſt him; 
and he was ready, at the trial, to have done ſo, notwith- 
ſtanding his having taken a verdict for the whole 300. in the 
cauſegwherein he was plaintiff: but Baſterville's counſel op- 

poſed his z and inſiſted that Brown had e/opped himſelf from 

pigking this ſet-off, by having taken a verdict for the whole of 

js demand; whereas he ought, (as they inſiſted, ) to have 4% 

out ſo much, in taking his verdict, as was equal to Baſter- 

will's demand upon him. i | * 


whole of his demand. 


Lord MANsFIELD, at the trial, inclined againſt allowing 
the ſet-off; but he thought it a matter that deſerved canſider= % 
ation. 8 1 * "oP | 


It was accordingly brought before the Court, for their 
conſideration, in the form of a motion made on the part of 
the defendant Brown, for a rule upon Baſkerville the plaintiff, 
to ſhew cauſe why the verdict (which had been found for 
| Baſkerville ) ſhould not be ſet aſide; and why the defendant 


Brown ſhould not have the coſts of a non-ſuit. * 


Mr. Norton and Mr. Yates, on behalf of the plaintiff Ba 
terville, now ſhewed cauſe againſt this rule. And, beſides 
urging what they had inſiſted upon at the trial, they added | 
further, that the * ſtatute only ſays, © that the defendant V. 2 G. 2. 
« may ſet off the debt due to him from the plaintiff;” but does © 22+ 913. 
not compel him to do ſo: and here, the defendant Brown had 
actually made his election “ NoT 7o do it, by taking a verdict 
for his 2uhole demand in the cauſe wherein he was plaintiff, 
And they inſiſted that the nature of the debt is changed, and 
the former debt extinguiſhed by the verdict; ſo that it can 
i Nn 3 | n 


_ 
A 
9 


* 


119 
1 
I 
THE 
[1 l 
132 TT 
! !' 
1 
"Y f 
$4 ? 
: I" 14 
4 4: i 
th C 
7:4 Iu * 
1 7 
, 407 
1 \ % . 
1: 
#4. 
ö 14 
1 
178 
i 3 
{+ BÞ 
' } 
7! Li6- 
1148s 
+45 
Ne 
tz. 1 1 
: Ss © 
#631 4 \ 
| & 
+000 'f 
| BY; ; 
MG i. 
1 1 
111 ' 
ji 1 
T3] ) 
$6 1 
. 
it 
i 
HS 
[4 1 4 19 
1 
N x 1 
1 ö 
a. 7 | 
j 
1 BY! BY 
| Ls 
it. 
iy 11 4 
TS :; i 
$4 j 
1114 FH 
\ $347 k 
( l 
| 
| ] 
4 
3: 
" 4 
my: 
i o 
ns © 
+ 4 
bn 
"yh 
17 
1 1 
1 a 
wal 
Tat: 1 
i :# 
1 "4 l 
4 | f 
1 . 
7 
! ; h 
. 
4 1 
i! FH i; 
« 115 +. 
1 + 
x N 
: iQ 3” 
1 3% 
il U : 
{'V #87? 10 
6 * 4 1 \ 
Site | ; 
matt: [4 
*? F 
1 15: Bi $i 
117 + * 
nnn 
Martian 
A 
: - 13 
: 4 6 
Ming 
U N 
. + $17 
io 
tas 
n 22 '$.+ 
U 's y 
0 1 U . 
N 1 
of - 1 
1 ; o 
1 F 
4! . 
. 1 
1 Fi , l 
+44 r 
79 * 1 
1 1" 
Li 
[ 1 
1 10 
: . "it # 
N . i$ 
ROT URS 
l au 4 
{ 1 1 
: : - 1 
I 
F 11 
% i 
+. 533} 
(HARD 
enn 
" ' 
» k 
s F 
"ANCE 
: - \ 1 
1. 1 
1 45 5 
el 9 
Min 
Min 
1 +, 
! 1 
41 1 bt 
i 1 y 
, i 
1 
17 1 
Din 
1 
1. vi 
ing; 
1 4 18, 
Yi 09 F 
"Gs 4 Ji! 
44 — 
11 $5: 
11 3! 
nn 
1 * , 
1 iff 4 
f . 
1 . 
bl 
ol 7. 
bo 
is 9 
7 1 "Tt 
1 \ 
£8 ö 
1% 1 3 
1 Tt: 
* F A 
184 
mY? 
8-118 
1 1h 
"7 8. i [i 
in 
eee. 
in 
n ; 
4 +4 N 
N . 
1 9 
2 oF * 
1 7 us Vt 
=! 12 
* 1 199 
1 : 
* © | 
1% BY ! 
/ SALTY 8 
fr. 4 : if 
7 © 
+4 1 
1 1 
Is; 1 7 y 
118. 5 
1 5 1 a 
N 15 
. 1 =: 
: : ' 
131 ih 
" $4 +14 
1 # 18 
1h; l 1 
WES 7 
1 7 
' } | 
. 1 
1, : :F IM 
| G 1 
111 
. 
: : y * 
1 £4 , 
165 
; . 7 


= = — — DIA 
— —— . 
_ 2 2 * 
— 1 — —ä era 
_ VO! on. 
= — — 2 


Trinity Term 1 Geo. * 
1761. not be ſet off, in an action tried after that verdict had boon 
* 


—— given: C5 | 4 
* £ 4 | 

3 To „it was ee by Mr. SG and Mr. Stow, 

BrowN, et & (in ſupport of the rule — that the debt remains unchanged in 


contra. its nature, and wnextinguifhed, notwithſtanding | the verdict. 
And it might have been {till fet off, they ſaid, in the preſent 
action, without any inconvenience: for if Brown ſhould at- 


+ tempt to take out execution for the whole, in the other action 


was plaintiff, after a ſet-off in this action, either 


wherein 
would ſet the matter. right, (even. with coſts,) or 


the Co 
Woh 
Brown wa 
of his d 
would try his s haut at all; and then Brown would have en- 
tirely % thigghpn of 11/. 187. Brown did all he could to 
come at a fair balance: he could do no more than plead it, 


ged, they ſaid, to take his verdiRt for the zh 


or give notice to ſet it off, as it food at the time of the plea 


* pleaded. The fault was in Baſkerville. He ought to have 


let off his demand upon Brown of 114, 186. againſt Brown's | 


demand upon him of 3o/.; and then complete juſtice had 


2 done eafily, and at once, He gught net to haye | 
hi 


8 action againſt Brown at all, 


Cur. Dn "1 


| 2 
renn MANSFIELD now delivered the refolutio of the | 


Court. 
, „ as. The meaning of the * act of emen he ſaid, was, 


ot 2 G. 2. that in all caſes of mutual debts, the leſs ſum ſhould be de- 
22. 915, dc ducted out of the greater, if the defendant deſires it. Ee. 


jetlng off 
mutual debts, 
one againſt the But Brown could not compel Baſterville to ſet off his leſs de- 


other, mand upon Brown, againit Brown's greater demand upon 
him: nor could Brown have ſafely taken his verdict for leſs 
than His whole demand. Yet Baſkerville himſelf might have 
done this without prejudice, and with perfect ſafety; and he 
ought to have done it. But he declined doing it; and at the ſame 
time brings his action againſt Brown, for what he might, with- 
out prejudice, ye ſet off againſt Brown's demand upon him. 


Therefore it was licigious and vexatious in him not to do 


it, when he might ſafely and eaſily have done it; but choſe, 
inſtead of it, to commence an action againſt Brown. 


Both act ons ſtood together for trial: but it happened that 

the cauſe. of Brown v. Baſkerville ſtood firſt. Brown took 
his verdict for the he demand upon the two notes; there 
being no plea nor notice of any { ſet-off in this cauſe, wherein 


Brown was plaintiff. 


Then 


lle a 75 haye redreſs by an auditd querela. But 
: for he could not be ſure that Baſkerville 


a a Ti a 


IN 1 1 ad auth. FO Y 


Trinity Term 1 Geo. 3. 


Then came on ills cauſe, in which he was plain- 
tif, and Brown the Hef dant : in "_— cauſe, Brown had 
given notice to ſet off ſo much as waf equal to Baſter villes 
demand upon him. This he would have done: but it Was 
9 ; and the objection ſeemed i - e $7.9, 


& 


But we are Ee of opinion, upon fi 
« that the debts "Might be ſet off, one again 
& this latter cauſe, notwithſtanding Brown's having taken a 

& yerdict in the former for his whole demand.” For if at 
the time of the action brought, the defendant may ſet off one 


— 
the other, in 


1231 
| 1761. 
BAskz a- * 
vIIDE Ve. * 
Fro" e 
contra. . 


debt againſt the other, or plead (if a larger 11 be due from 


the plaintiff to him, than from him to 8 6 in bar of 
the plaintiff's action; Brown had a right in re uſe where. 
in he was defendant, to give . N of a ſet- off, at the 
time when he gave it. 1 „in the cauſe 
wherein he was defendant have brug b part of the 
larger ſum due from him to the plaintz u, as was equal 


to the debt due to him from the plainf? tif he had thou; ght 


proper. And Brown's notice to ſet gff againſt Baſhervill's 8 
demand told. him, that Brown was dy to ftrike a balance 
between the mutual debts, and to be content with the di er- 


ence between them: and it ſpecified the nature of. n * 


demand upon him, as the act requires. 


Thus it ſtood before the verdict: the debt due to . 
was a mutual debt; and notice was given of it, and upon 
what account it became due, and that it was intended to be 
inſiſted on. And after the verdict, it ſtill REMAINED a 
mutual debt, as it did before. The verdict did not annihilate 
or extinguiſh the debt; nor change the nature of it, or the 
rule of law : it only amounted to concluſive evidence of it. So 
that Broꝛun had the ſame ed to ſet it. off, gw" the CO 
as he had 2 25 the verdict. 


We are of opinion, this ri ht to make a \ ſeroff ſtill re- 
mained in Brown, both within the words, and . and 
intent of the act of parliament: and that the \ neither 
Wes nor its nature changed. e 


4 


| Baſhervill was the only perſon in fault; and hs ought not 
to have brought his action, 


4 


Brown was right all along: he could not have taken his 


verdict for leſs than he did, with ſafety. He may now r 
nit ſo much of the ſum he has recovered, as will bring the 
mutual _—_ to a Juſt balance: and this he e to do. 
Nn 4 But 
a -- 
* 


| 

; 

; 

| 

| 

. 

| 
= 

. 


joinder in 


| plea to one, Was thereupon —.— defendant. 


12 3%/%0%j/tégdͥ⁰ Trinity Term 1 Geo. 3. 


1761. But it would be ſtrange, if the mere accident of the 


4 8 priority of trial ſhould, by his caufſe's happening to ſtand. 


F, 


a$K8R- ' firſt in the paper, preclude him from taking the benefit of 


own, et time when. it was given. 
contta. 
Fer bir. unanimouſly, 


coſts of a nonſuit : and Brown to remit ſo much 


of his damages recovered in the other action, as 


-excepd 1 NE of the a 8 0 


5 Sir | Jun Aftley, Ms "2 h Sig, 


declaratſog conſiſted of two countr. V. ante 
The defe 
and 4%½½% 
to the juli — and judgment 


Where decla- EHE plainti 
ration conſiſts pa. 805 1. 


of two counts, as whole d. LY 
e plaintiff demu 


1775 to the laſt count. 


demurrer on 


and plea to the | 

other ; judg- 

—.— i 44. | © The general iſſue * tried : verdi for the plaintiff, | 
fendant on 

former, verdic̃t The queſtion was, Whether the d: ate ſhould have 
againſt him on ce his cosTs of his judgment on the demurrer?- 

latter; plain- 


tiff intitled to Mr. Norton, for the e Phi- Mr. Warten, for the * 


coſts on ver- 


dict, but not bendant. 


defendant on- x 

demurrere | Note—Theſe were / ole pleas, at common law. (As to 
. double pleas pleaded by leave of the Court under the 4, 
5 Ann. c. 16. f 4. ſee a former caſe of Coole v. oy” 


Friday gth February 1759, ante pa. 753.) 


The Covgr agreed te that the defendant could hom 
&© NO c al | 


Butywhere there i is double pleading, and a plea goes to 


the 2vhoMfideclaration; and there is a demurrer to any one plea 
awhich goes HE WHOLE z and judgment for the defendant 


thereupon ; there the defendant $Ho0ULD have coſts : for the 


plaintiff ſhould not try his iſſue, after the defendant has had 
; ent upon a demurrer which 988 to the whole. py 


* © 7 . * 3 
8 58 Rex ver. Higginſon. 


Indictment for OX Menday 13th of April laſt, Mr. Morton moved in ar- 


keeping a diſ- reſt of } udgment ; the indiciment upon which the de- 
orderly houte, fendant had btn convicted, » being (as he alleged) te general: 


* 
* 


1 v. the act, according to his notice n and 1 given at the 


| » | | | 
Venſhicr ſet aſide; and * defendant to have 


it pleaded the general iſſue 


fo | . 
5 15 
; : o 
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Trinity Term 1 Geo. 3. „ 


and he obtained a rule to ſhew cauſe why it ſhould not be 1761. 
quaſhed. It was in theſe words Middleſex— The jurors for 
our Lord the King upon their oath preſent, That Thomas Rex v. 
Higginſon of James Street, in the pariſh of St. Martin in the Hicorxs0n 
Fields, in the county of Middleſex, yeoman, on the ſixth day | 
of November, in the firſt year of the reign of our Sovereign 
Lord George the third, now King of Great Britain, Qc. and 
on divers other days and times, between that day and the 
day of the taking of this inquiſition, with force and arms, 
at the pariſh aforeſaid, in the county aforeſaid, did keep and 
maintain, and yet doth keep and maintain, a certain common, 
ill governed, and diforderly houſe ; and in the ſaid houſe, for 
his own lucre and profit, certain evil and ill-diſþoſed perſons, of 
ill name and fame, and of diſhoneſt converſation, to frequent and 
come together, then and the ſaid other days and times, there 
unlawfully and wilfully did cauſe and procure ; and the ſaid 
_ perſons in the ſaid houſe, then and the faid other days and 
times, there to be and remain, FIGHTING OF COCKS, BOX- 
ING, PLAYING AT CUDGELS, and MISBEHAVING THEM- 
SELVES 3 unlawfully and wiffuly did permit, and yet doth per- 
mit : to the great damage and common NUISANCE of all the 
ſubjects of our ſaid Lord the King inhabiting near the ſaid 
houſe ; and againſt the peace of our ſaid Lord the King, his 
crown and dignity. > 
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Cauſe being now ſhewn againſt Mr. Mortor's rule © to 
“ ſhew cauſe why the judgment ſhould not be arreſted,” — 


The Count (excluſive of Mr, Juſtice Fofter, who 
was gone) ſaid it appeared to them to be a good indiftment ; 
and (without argument) diſcharged the RULE. 


The End of Trinity Term 1761, 1 Geo. 3. $6 
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PRINCIPAL MATTERS 


Contained in this Volume. 


| * 


Fcknowledgment— | 


MF a debt, after commencement of the 
action, takes it out of the ſtatute 
of linutations. Page 1099. 


Atts of Parliament. 


The right of printing them, and abridge- | 


ments of them. 


| Univerfity 


1 Action. 


Of treſpaſs, for me/ne profits and coſts, 
after a judgment in ejectment. 668. 
See Meſne Profits, Ejettment. 
On the caſe, for /ibe/lous words, ſpoken 
or ſworn in a court of juſtice, in a 
* man's own defence againſt a charge 
een him in that court, will nor lie; 
Wbecauſe it is in a legal and judicial 
way. 810 to 813. See Affidavit, Libel. 
On the caſe—is a liberal action. 906, 
„ 104, 
On the caſe, for Mod EY HAD AND 
RECEIVED TO THE PLAINTIFF'S 
1 
C. gave 4 $0 
30. each. 
| order to enabl 


664. See Printing 


miſſory notes to 4. for 
Agiiridor/ed them to B. in 
B. to recover the 


r 1 3 


OF THE 


money, in his own name, againſt C. 


** BY 


but C. fened an AGREEMENT, © that 
« A. ſhould not be liable to thepay- » + 
© ment of the money or any part of 
c it, nor be prejudiced, nor put to 
c any coſts, nor any way ſuffer, by 
« reaſon of ſuch his indorſement.“ 
Notwithſtanding which expreſs agree - 
ment in writing, and contrarP toit, 
C. fued A. in the Court of C 2 in 425 
each of the 4 notes, as indorſer; and 
received 61. of him, under the oder N 
of that court; though 4. tendered* © _ 
and offered to prove to them the ſaid * 
indemnity and agreement ſigned by 
C: which the commiſſioners thought 
they had no power to judge of, and ty * 
it was therefore no fuſſicient bar to the 
ſuit in their court. They therefore 
decreed for C. in one of the cauſes; 
and A. paid in the money, upon the 
others: and C. took out the whole, - 
erder of the commiſſioners, It was 
reſolved — x [= 4 

iſt, That 4. may recover this money 
from C. in the pre/ent form action, 
Viz. for money had and received ta 
« his uſe. 1012. He may wave 
any demand upon the foot of the in- 
demnity, for the cos he had been put 
to; and bring this action to recover 
the 61. which C. got and kept from him 
iniquitouſly, 161d. | 
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15 A Table of the Principal Matters, 


2d, An action of offumpfit will lie in many 
caſes where debt does lie, and in many, 
where debt does not lie. 1008. 


3d, A main inducement, originally, for 


encouraging attions of afſumpfit, was, 
o take away the wager of law. ibid. 
4th, if the defendant be under an 06/:- 
gation from the ties of natural Juſtice, 
. 42 « TO RETURN D;“ the /aw implies a 
* Lebt and gives this action. ibid. 

IS 5th, This ſpecies of aſſumpfit lies in many 
- inſtances, for money received from 
a third perſon, under lawful authority. 
1008, 1009. 

Gth, Though the merits of a regular 
judgment can never be overhaled by an 
original ſuit, yet the ground of this 
action is content with the igen | *ſ 

% of the Court of Conſcience. 100 

Ka 7 15 That Court afted right, in refuſi ing 

o into the collateral matter. id. 

he ground of the preſent action 
ns te that the defendant ought not to 
rr the money.“ ibid. 

This action is beneficial both to 
and defendant. 1010. 


32 


5 "rat, and make out his caſe at the 
1010. 

ang 7 The defendant can be [able no 

Fer than the money be has re- 

e, and againſt ht, may go 

. 2 nto an eguitable defence upon the 


© allowance; prove a relcaſe, without 
leading it; and defend himſelf by 
| _ whatever may ſhew that the 
aintiff, EX @£9quo et Bono, is not in- 
ted to the whole or any part of his 
end. | 
roth, This action is a Bar to the plain- 


Or 


Ma 


tiff's bringing an action upon the 


| agreement (though he might recover 
more in that action, than in this.) 

: 1010. 

321th, Tis action lies only for money 
which the defendant ex gu, et bono, 
ought not to KEEP. 1011, 1012. 

12th, It Les not for money aid as due in | 
honour and bonefty „though ner recover- 
able by lau. 1012: as 


1ſt, Payment of a debt barred by the | 


4170 of limitations. ibid. | 
4 Or contracted during Ng. 


4 9 


— — — — W A —— —-— . —— — 


A e plaintiff may declare gene- 


| 


| 


eral iſſue; claim every equitable | 


Penal — oo Mee 


adverſe party — not receive 45: 
Tu 


* 


3dly, Or the extent of principal Far 
legal intereſt upon an »/urious con- 
tract. 1012. 

* Or money fairly lot a A | 
TOI. 

13th, But it . for money paid by 

_ ake; or upon a conſideration 

which happens to fail; or for money 

got through impoſition, (expreſs or 

implied,) extortion, oppreſſion, Or undue 

advantage, taken of the plaintiff's 

ſituation, contrary to laws made for 

protection of perſons under thoſe 


circumſtances. ibid. 
= The gilt of this action is, that 


fend. ant, upon the circumſtances 
caſe, is obliged by the ties of 
turai Joi. * equity, to refund 


the money 
the declaration 
— The rule laid down. 1098, 1099. 
See Amendment, Declaration. 
Treſpaſs vi ET AMIS, ang treſpaſs 
on the CASE, cannot be joined in 
the ſame action. 1114. 


Affi dabit 


25 hold to ſpecial bail muſt be Eee 
„ 1032. See Bail. . 
Not "5 bellous, where made in a court of 
Juſtice, in anſwer to a complaint on £ 
oath, or to affidavits made in ſup- 
port of ſuch complaint; though the 
expreſſion uſed, was—* Which Sir 
FT. bath*þ PALSELY urn 
* againſt him,“ (the defendant.) 
809 to 813. See Action. 
To obtain leave to plead ancient de neſne, 
to an ejectment. 1048. See Ancient 
Demeſue. 5 


re 


4 On 
- 
"* » * 


Affirmation ** 


Of da quaker. 999 to 1004, and 1117. 
See Quaker. 


4 


Amendment. 


The court have net uſed the ſame 
ſtrieneſs, of late years, formerly: 
anck this is betteg, for®the parties. 
But they will we care, that the 


dice. 


4 


dice or delay, by the amendment. 
7 See Pleading. ST 

Of a plea, on payment of cos, with 

liberty to reply de novo; where to 

be allowed, and what cots to be 
_ taxed. 756 and 758. 
pleader, Cofts. 

An order of removal was ſent down to 
be amended, for a miltake in 2 
matter of fat. 911. See Orders of 

emo val. | 
Of a DECLARATION, by changing 
the venue 
iſt, May be made at any time whilſt. 
the proceedings are in paper. 
1098, 1099. Zig 
zd, This is an amendment at cnmmon 
law. ibid. C 55 7 
3d, There is no difference between 
an amendment in civil actions and 
in penal; when an amendment at 
common law is applied for, and 
all is in paper. 1098, 1099. 
4th, But the 29 of amendment 
do not extend to penal actions. 
ibid. » 

A declaration in à qui tam action for 

| Y, was amended, in altering the 

_ date of the note; all being z paper. | 


F 


In gjeftment—is now carried much further | 
than formerly; and, after verdict, is 
* not necęſſary to be applied for, or actual- 
iy made, in caſes of mere miſtake of 

the clerk; but the court will overlook 
the exception. 1162. See E£jed- 
Ne nut. | 


Ancient Demeſne 


May be pleaded in ęjectment, by leave |þ 
| of the court, and upon a proper affi- 
lun. 1047, 1048. | 

But the court will not ouſt themſelves of 

juriſdiction, in favour of ſuch a frange 

evild juriſdifion as this, without a 
very ſufficient affidavit. ibid. 

Such affidavit muſiyſhew, ** that. the 

1 lands are holdengf a manor, which 


46 NOR is itſelf ancient demeſne; 


4 and that the matter can be tried in 
«© the court of that manor; and that 

there are fuitors there and it 

muſt ſhew, that the e 
5 *(fecbold.” ibid. 


0 4. 
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Domeſday-book will not ſhew whether 


See R.. 
The act of 9, 10 . 3.7 © fee 


the /ame foot with thoſe where there 


Ought to be exhibited in the neighbour 


The fats favorn mult be taken to be 


Being exhibited 1 
Fauthority to any j 


„ THERE;” ſuch indorſement ſpe- 


4. 


the particular lands are ancient de- 
meſne: it will only ſhew whether the 
manor is ſo, or not. 1048. 


Arbitration, Arbi . s. 


« determining differences, by arbitra- 
ce tion,” was made, to put ſubmiſſions 
where 29 cauſe was depending, upon 
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was a Cauſe depending: and it is 
only declaratory of what the law was 
before, in the latter caſe. 701. 
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== Proms? 


Artlcles of the Peace 


hood ; that the ſecurity may be given 
there: and accordingly, a man reſid- 
ing at the Devizes, and coming 
hither to exhibit articles againſt ano- 
ther man reſiding allo at the Devizes, 
was rejected here, and referred jg 

his own neighbourhood. 78. 4 
infra 1039. | | 7 * 


- 


TRUE ; and the court cannot give 
the defendant leave to diſpute them; 
(as the court declared in Ld. Yaze's 
caſe in H. 1743, 17 G. z.) Yet one 
Robert Parnell having ſworn the peace 
againſt Sir Thomas Allen and his ſer- 
vants, and coming afterwards into 
court, to complain of meeting with 
difficulties in obtaining proceſs, it 
SY HI upon the ſhew- 
ing cauſe againſt this complaint, 
*« that his articles were groſsly mali- 
© czous, wy. totally autrue: here 
upon, the" court fla © proceſs 
againſt the defendants, and committed 
Parnell for perjury ; (of which he was 
afterwards convicted.) 806. 
ondon, for a fat at 
hment was order- 
ed to be indor/ed wah #direction and 
ice i juſtices of 
peace in that county (of Southampion, ) 
«« to take the ſecurity of the peace 


Port/mouth, the 


jpg the ſums wherein the par- 
ould be bound. iogf, 1040. 
. 


Iffdrance. 


cify 
ties 


V. ſupra 780. 
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* 


Aaurance. See Conveyance. Common 
HE Roth, Recovery. 


Attachment 


Shell K againſt an under-ſherif, for 


.  Smproperly executing the rule of the 
| . —6 See Pill p. | 


Attorney 


Was ordered to pay cos, (as well as 
his client,) having joined in an affi- 
davit to ſupport a frivolous com- 
plaint, 'and made reſentful! declara- 
tions, which ſhewed him to be per- 

 fonally ative in it. 654. See I- 


Iverment. See Pleading. 


Ate. word e being” is. a ſufficient 
2 averment. 834. D 
"The plaintiff muſt aver performance of 


what is to be done on 4s part, or 
hew that he was ready to perform it, 
900. 


The vant of this may be helped by a 


4 


vx * T 
J 4 


- — * 5 
* 85 oy 4 
I : : Ry” 


verdict; but not by a judgment by 
default. ibid. 8 e 
The veritas fadi may (in ſome caſes) 
de averred againſt the fictio /egis; as 
where the true time of /uing out a lati:at 

| bs material, it may be ſhewn rorwwith- 
 fanding the tefte. 966 ee Pleading, 
950 to 969. 


S0, the time off Aning a indoment may be 
un, in the caſe URCHASERS, 


| (who are bound only from the ſign- 


ng :) but none elſe ſhall be permit- 
t 


to aver, that a pudgment was | 


* ſigned after "i day of the 


« term; nor it be averred, 
5 facias was taken out in 
ec the Maation; becauſe the * 
not relevant, nor do the legal chn- 
ſequences depend upon the 7ruth of it, 
but upon the rule of /aw. 967. 


Of the wan tr of gualiſications— Where 


necaſſary or not neceſſary in an ind:- 
ments” 1036, 57 See Indicment. 


F 


— 5 8 | 


* 
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OMMON— Special The affidavit to : 


hold to ſpecial bail muſt be posi- 
TIVE: a poſitive oath of the debt is 
required both by the a& of parliament” 
85 by the e/abliſheq rule of the court. 


iſt, By 12 G. 1. c. 29. $1, 2. No 
perion ſhall be held to pecial bail, 
for any cauſe of action under 10/7. 
in a ſuperior court, and 40s. in an 
inferior court. Of which cauſe of 
action, affidavit ſhall be made and 
fed; and the ſum therein ſpeci- 
fied, indorſed on the writ or pro- 
ceſs: for which indorſed Jum, the 
officer ſhall take bail, and for no 
more. 655, 656. ” 
2dly, Swearing only to BELIEF, 
though with a reference to accounts 
ſent from abroad, where the debt 
aroſe, will pot do. 655. Sed. v. 
_ infra, je 1032. 
Common —ſpecial A debtor regularly 
diſcharged of an old debt, but con- 
ſcientiouſly making a new acknow- 
ledgment of it, and a new pn to 
pay it, ſhall be diſcharged up com- 
mon bail, and not holden to 
737» 738. See Bankrupt. 
Upon writs of error, on 3 F. 1. c. 94 
(on bonds conditioned for payment o 
money only.) 746, 747. See Error. 
It is the duty of ſheriff's officers to take 
it, in actions on the caſe: and they 
are puniſhable if they take money 
for doing it. 926 to 929. See 
ſtatutes (23 H. 6 c. 10.) 


Common ipecial— The affidavit to hold 


to ſpecial bail was only, that the 
«« defendant was indebted to the plain- 
«tiff in, &c. AS HE COMPUTES Ir: 
yet it was thought ſufficient, by the 
only two judges then in court. 1032. 
Sed. V. ſupra, 655. and infra, (under 
b. 1447.) 1 5 


> 

_ Bailiff 

To ſheriff. See Sheriffs and their bai- 
liffs: allo Statutes (under 23 H. 6. 


c. 10.) : 
Sa 


a? 
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| ? 55 'Pres, and fuch things, 
for din | 
offence meant by 29 C. 2. c. 7. : but 
is within the egulty of the proviſo in 


the 3d ſection of it, as a coot's n. 


and within the exception of works of 
neceſſity and mercy. 787, 788. 
N | | 


Ballad 


Where to be waladed. 656 to 661. 


See Navigation. 

© Bankropt— 
Certificate is not complete, till ALLOWED v; 
nor ſhall relate to the ſigning. by the 


commiſſioners and creditors ; vr over- | 


reach a legacy left to the bankrupt | 
after the figning, but before the allow- 
ance, and aſſigned by the commiſſion- 
ers before allowance : but the creditors ! 

| ſhall have it. 717, 718, 719. | 
Bankruptcy alone, nay even infolvency, 
(which bankruptcy does not neceſſari- 
ly import, ) is zo ſufficient cauſe of mo- 
tion from the office of a common-coun- | 
cil man of a corporation. 731 to 736. 
A bankrupt, who had regularly obtained 
is cer:ificate, afterwards ſettles an 
old account with a creditor who did 
not appear to have come in under the 
commiſſion; agrees, that a balance 
of 741. was due from him at the time 


of his bankruptcy ; and promiſed to | - 


pay it, * außen he ſhould be able. 
iſt, As to the ome queſtion, 
„ whether. the bankrupt was or 
«© was not LIABLE to the payment 


<« of it, upon this new acknowledg- | 


«© ent and new promiſe; the court 

did Hot enter into it. 736, 737. 
2dly, But they diſcharged him upon 
common bail; (that being the parti- 
cular queſtion before them.) 737. 


Lies avs months in priſiu. $17 to 820. 


V. ante 439, 440. 
Iſt, The relation, and conſequently 


the property of the aſſignees in the 
bankrupr's gogds, goes back to the 


tine of the frff arr. ibid. 


- On A Sunday, is not an f 


| 


| 


1 If execution (a fi. fa.) is ſued out 


; cc the money, and had actually 


L. a trader, being really 


A the aſſignor. No pofb/iox was deli- 
vered: only, L. gave a letter of 


againſt a trader's goods, returndhle 
WITHIN the two months, but ant 
ACTUALLY returned till after he 
has lain two months ; | 
1ſt, ** Na{/gybona”” is a;good return: 
becal: Wis cher certainly a vrue 
one. bid. 48 
adly, But u. whether it would have 
been ſo, if the return had been 
made uro the return-day, which 
was within the 2 months, when it 
was uncertain whether he wauld or 
would zo lie the two months ãn pri- 
ſon. ibid. | 
3dly, In the laſt caſe, if the ſheriff 
had returned, © that he had ewied 


paid it over to the plaintiff, the 
ſheriff might have been excuſed ; 
but the PLAINTIFF mult refined it 
to the aſſignees. ibid. f 
| indebted to N. 
(in about 1840 J.) ſent for V.; told 
Him, he could not fand his ground, 
and propoſed to ſecure him. Accord- 
ingly, he executed a general 4% 
_ to - erer; no THING that 
ad in the world : but after payment | 
Wi 's debt, it was to 2 truſt for L. 
himelf, as to the reſidue. A defea- 
Zance, in a ſeparate deed, was ſoon 
after executed, making the aflign- 
ment void, upon payment of al the 
money due to W. (che mad been 
concerned with L. in circlating notes, 
many of which were outſtandiag:) 
but neither the aſſignment nor defea- 
zance particularly liquidated mow 
MUCH money was due from L. to . 
= _— aſſignment recited J.. s 
ing “ obliged, upon urgent and ne- 
6e they „ vg 2 London; 
and that he could not raiſe money for 


« enough to anſwer all tbe demangs 
« that . rae him.“ There 
was 29 counterpaPt of this 'deed : and 
the original remained in the keeping of 


* 


to B. his own clerk, (a perſon priv 

to the whole,) to collect, receive, 41 
poſe, Sc. ; the goods ſtill continuing in 
Lis honſe. No notice was. given to 


L.*s debtors. 827. . fapra 467 
to 485, almoſt 8. Pf. 
5 F iſt, 
Fo N 2 5. «A 
| > 


© bankruptcy ; tis within 21 F. 1. c. 19. 
$2. and, if permitted, would defeat 
the whole ſyſtem of the bankrupt 

laws. 829 to 833. /. ſupra 467 


20 483.-  - 4 
2dly, The IR cUMSTAN CES confirm 
this: particularly, there being o 
eviſible change of poſſeſſion, a ſecret 
tramſaction, no notice, Oc. 830. 
3dly, It was reſolved, — | 
it, That a trader (even before bank- 
ruptcy,) can not PREFER One or 
more creditor or creditors to the | 
reſt, by a conveyance of his wHoLE 
eſtate and effects. 829 to 833. J. 

 Jupra 484. f 
adly, But he may pay a particular cre- 
ditor; or he may mortgage a PART of 
- his eſtate or effects (at leaſt) to a 
Fo particular creditor, provided he de- 
livers poſſeſſion at the ſame time. 831. 

V. ſupra 484. | 

zaͤly, Yet a COLORABLE exception of a 
ſmall part would not (per Lord Man/- 


feld) help the matter: for the court 
Would not ſuffer ſuch an evaſion to 


prevail. 832. 5 S 
4thly, The em of the bankrupt laws 
is, that the bankruptꝰ's effects ſhall 
« be taken our of his own poſſeſſion 
« and management, and put under 


cc 1 the commiſſioners; and be 


ce dived equally, i. e. proportionally, 
„ amonFſt all his creditors,” 829, 
830. | Ic] 
5thly „ Therefore L. became a bankrupt 
the moment he executed this deed, which 
ts his wol k eſtate under the ma- 
nagement of his own truſtee, inſtead 
of the commiſſioners ; and aſſigned it 
ALL to one creditor, leaving nothing 

- for the reſt. 830. 
A morigage by a Ws. of /hips abroad, | 


or of .cargoes the high ſeas, is 
good, (notwith nding the clauſe in 
21 J. 1. c. 19.) though poſſeſſion be 
not actually delivered. 9414. 
Jobn Perrot, a bankrupt, upon the 14% 
day allowed him, had this queſtion 
propounded to him in writing by the 
commiſſioners “ As you do admit 
« that you have ſpent. the laſt week 
« with Mr. M. on: of your aſſignees, 
6 to ſettle and adjuſt your accounts, 


13 


* 


* 


0 
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tit, This DEED alone is irfelF an af of and to draw up a true ſtate thereof, 


e upon ſuch ſtate theregf, it appears, 
that after giving you 
. '*© ſums of money paid by you, and 


that there is m deficiency of the 


general anſwer, © That, on goods ſold 


extravagant, and ſpent LARGE 
' ſubmit himſelf, Sc. and yu an- 
the ſaid Hueſtion, 


pus, he was remanded. 


and the anfaver is inſufficient and un- 
34, The 1 F. 1. c. 15. continues in 


The ſame man twice afterwards ſub- 


both without 


_ - cealing his effects. 1216. 
+ FO | Batzain 


to enable you to cloſe your examin- 
«« ation; and do likewiſe admit, that 


it for all 


making you debtor for all goods 
« ſold and delivered to you, from 
«« your firſt coming into trade to the 
«« time of bankruptcy, it appears, 


*« ſum of 13513 J. Give a true and 
% particular account what is become of 
„% the ſame; and how; and in what 
« manner you have applied and diſ- 
«« poſed thereof: to which queſtion, 
he refuſed to give any other than this 


*« this laſt year, he had loſt upwards 
«« of 2000/7. and by mournings, up- 
«« wards of 1000/7. and that for ꝙ or 
« 10 years, he had been extremely 


«« ſums of money.“ Whereupon 
they committed him, until he ſhould 


ſwer make, to their ſatisfaction, to 
On habeas cor- 
1122 to 
1126. | 
1ſt, This. queſtion is a proper one: 


ati factory. 1124, 1125. 

zd, The rower of the commiſſioners 
to examine the bankrupt is vor /:- 
mited and confined within the time 
allowed him to ſubmit to be exa- 
mined: they may compel him to 
make further anſwer, - after that 
time. ibid. 


Force, notwithſtanding the ſubſe- 
quent ſtatutes: and all the bank- 
rupt- acts ought to be taken together, 
ſo as to anſwer the general end and 
intention of the legiſlature. 7674. 


mitted to further examination, gave 
unſatis factory anſwers, and was re- 
manded. The firſt time he petitioned 
the lord keeper; the ſecond, he 
brought another habeas corpus here: 
cceſs. At laſt, he 
was conviged and executed, for con- 


PA} 


** 1 & 


Contraſted with Wales. 


| Bargain and Wale. 


Where a deed of bargain and ſale to 
make a tenant to the præcipe, and a 
common recovery, ſhall (when both 
are completed) be conſidered as be- 
ing all but one aſſurance, and guef? a 
conveyance to the uſe ab lat. 1134. 


See Deve. | | : 


- Berwick. 


$34 to 857. 

8 50. | 

Eiward iſt took Beravick into his oun 
hands aud poſſeſion. 82 

Edward 3d procured a grant and 52 
of it, ſeparate from Scotland for ever, 
and annexed, united, and incorporated, 
it, regal; dignitati et corona Anglie 
perpetuis temporibus, _ 

ich was again loft, when he was in 
France ; an retaken, after his re- 
turn. ibid. © 

It was again loft, and recovered by Ed. | 
4th. ibid. | 

Between temp. Ed. 4. and 3 37 K 8. don | 
conſtat aue, Berwick was ſum- | 
moned, as a borough of England, to 
ſend members to parliament - 
have continued fo to do, by ſummont, 

as being parcel of the realm, and not 
under any charter ; for none of their 
charters give them ſuch a iht. 
853. 859. 

They now at wider a chr of 2 7. 1. 

confirmed by act of parliament, 2 Fac. 
I. c. 28. 853. 

Before the union, Beravick 
every Engliſh general Act of parlia- 
ment, as being part of the realm of 
England : bee it is particularly 
named, that is ſuperfluous, Since the | 
_ it is bound by all general laws. 

Beravid has ne extra, few, but 

the law "of Exgland; and no 22 

dition in criminal matters and pleas of | 

the crown, but with ſuch a reference to 
the Laws of 7 as neceſſarily | 
incluges this court. 859, 861. 

Writs of venire, and 28 Jury-proceſs, | 
do not run to Beravick ; becauſe they 
are exempted from bein g ſummoned | 

Var. II. 


U 


itution of it. 


The e 


4 e — 


And perhaps 


and they | 


s bound by | 
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juries. Mg 

HE aurits, POP aro 
the erm ar gr of ſuits between 
party and party, 18 ibid. 

But other writs, mimiſterially directed, 
may run there. Bad. 

Writs nor miniſterially directed, {prero- | 
gative-writs,) ſuch as writs ' of man- 
damus, prohibition, habeas corpus, cer- 

iuiorari, are reſtrained" by no clauſe in 
the conſtitution given to Berwick : 

. they may iſſue (upon a proper caſe) 
to every dominion o crown of 

To fortign dominions Peel to a 
0 who ſuccecas to the throne 

ngland, this court has 10 We 
ſend any writ of any kind: can- 
not ſend a habeas corpus to Scorlancd, 
or to the Clectorate. 850, 

But, to Ireland, the iſle of Man, the 
Plantations, to Guernſey, Y. to erſty, 
they may; (and ſo, formerly, to 

Calais.) ibid. However, upon'itn- 
— in theſe latter places, 
the ordinary method is to complain to 
the 4ing in council, and get an order 
to bail or diſcharge. ibid. 

' Precedent of a habeas corpus to Berwick, 

in 43 Zlix. 856. 

A prohibition alſo will lie thither, 15d. 

And a mandamiv. ibid. 4 

And of © certioraries, there are ſeveral 
' precedents. 857. deen, there is no 
doubt but the court, = law, has au- 
thority to ſend writs o certiorari thi- 
ther. bid. 

Informations for miſdemeanors in Ber- 
wick, have been, and may be, grant- 
ed by the court, or filed by the atzorney 
general. 860. 

Where this court of B. R. have juriſ- 
dition of the matter; if, from any 
_ cauſe, it can not be tried i the place, 

it ſhall be tried as near as may be, 


2 
15 9: eneral rule has been often applied 


to eravick. O. 
But where a local matter arifing at Ber- 


evick 18 ſo tried, there muſt be a ſug- 
eftion.. ibid. and 863. 

The — of futh ſuggeſtion ; (namely, 
c hecauſe e king? s writ doth not 
« run theres and becauſe the burgeſſes 

Og. 40 n 


| In actions u 


5 4 4 Table F the 


it ought not to ut upon jvries to 
"a 25 out of their borough.) 863. 
Jo rule of the common law, which 
ds in the caſe of I ales, concludes | 

"* fortiori to Berawick ; both as to the 
Juriſdiction of this court, and as to the 

Z e triad. . 3 

Northumberland is the neareſt En 22 
county, for the purpoſe of trial. 22 


A doubt, . whether a fair, impartial, or 


&« ſatizfadory,. trial or judgment can 
Ko A in the place, 1 ſufficient 
reaſon or ground to remove the cauſe, 

even from the highe/ inferior . 
diction. bid. 

In the preſent caſe, it was clear, £5 a 
fair trial could xo be had in Berwick: 
and therefore the Court ordered the 
trial to be in Northumberland. ibid. 


But unleſi the matter could be tried our 


of Berwick, it ought x qr to have deen 
removed by certiorari. 863. 
Nor ſhall the certiorari. be uſed for Dy E Fa 


; LAY, ibid. And. the rule was drawn | 2 


* ſo as to obviate any DELAY, 54 


Su of Exchange. see Promifey- | 


In actions upon INLAND 'bills of ex- 


change, brought by an indorſee 
againſt an indorſer, the plaintiff mutt 


prove a demand from, or due dili- | 


- gence, uſed to get this money from 


the acczytor ; but needs not prove | 


any demand from or inquiry after the 
firſt RA WER. 676, 678. The in- 


dorſee does not truſt to the credit of | 


the original drawer : the indorſer is 


his drawer, and the perſon to whom | 


he truſted in caſe the drawee ſhould 
not pay. 675. 
pon. rok EIO bills of ex. 
change, hs oint was formerly ſet- 
: tled, x? Things a demand upon the drawer 
is Nor neceſſary, in order to charge | 


t the indorſer: and there is no 


- difference between foreign and inland 


bills, in this reſpect, except as to the | 


degree of inconvenience. , 67 


. 
As to ix LAN p bills, chief juſtices at | 
ui prius have been of different opi- | 


nian about the neceſſity of ſuch proof. 
672, 673, 674- 


E Yet. Helf's opinion * to have been 


Principal. Matters. | 
miſapprehended and miſreported and 


may be reconcilcable with the preſent 
ſolemn reſolution.” 677678. 
The drawee is the original debtor. (after 


e in his default. OX 
if = acceptor is not called upon ab- 


become payable, and ens to 

9 1 a drawer is not ball at. all, 
1d. 

An indorſed bill becomes, by ſack i in- 

dorſement, a #ew bill as between the 

indorſer and indorſee: and the indor- 

| fer ſtands in the place of the drawer. 


the %% falls upon the ingor/ee.... ibid. 
If he is diligent, and the rawee re- 
4 againſt the indorfer : though he may 
 .:have another remedy againſt the firit 
. drawer, as aſſignee to, the indorſer. 
ibid. and 675. In an action brought 
by him againſt the . indor/er, he is 
never put to prove the hand of the 
firſt araaver. 678. 
If the original bill be made pa able to 
the payee, OR ORDER, it becomes 
5 thereby negotiable : and Unable; and 
being ſo in itt nature negotiable and 
; aſügnable, may be indorſed over 
Cttoties quoties} hs HOUT adding the 
Words, or order,“ 
| "NENT. 1216 8 W 
1. This has been filly ſeltled by judicjal 


legal determinations. 1 


wards, admitted, of a contrary . uſage 
amongſt merchants. :bid.. 
3 For the caſtom of merchants i: the. LEX 


law of the land. 27d. 

4. And theſe judicial legal 1 
tions have already ſettled what is the 
cuſtom of merchants, and conſequently 

what 7s the lex mercatoria, and conſe- 
quently what is the law of the land, 

as to the poin in queſtion: after 
| , which, it ought not to be left to the 
opinion of 4 ibid. 

5. A verdi founded upon Evib NOR 
of a contrary uſage amongſt merchants 


Was. therefore 1 aide. ibid. 


. Where 


12 a 


| 7 eptance): the 1 is only li- 


in a reaſonable time, ge the bill is - 


| ibid. And if the indonſee negtedts td 
demand the money of the drawee, 
5 and the drawee b becomes 8 


fuſes payment, his :7:mediate remedy is 


to the INDORSE- | 
11. 


2. Therefore evidence ſhall- nat be after= | 


 mercatoria, and is part of the general 


WWP 


Ids e „ A 


5 


| 6. 4# 
tom of. merchants ſtands . doubtful, 
there may be evidence given to prove 
_ - ſuch, euſtom; but it muſt be proved 
by acts, not by opinion 24 and 
law 


muſt be ſubject to the control of la 
1228. 4 1541 e. 3 I 7 * 7 
7. Upon the death of ſuch an indorſee, 


5 i adminiſtrator. 
may gn it over; and that, even by 


vans; | 


1 
* 


8. A blank indorſement may be filled up, Inflicting a penalty to be recovered in the 


even at the trial. 1225, and 1218. 


9. Transferring a bill % indonſement 


differs greatly from giving a .naked 
autbority to receive it. 1226, 1227. 

1. It is not clear that the former can 

be reſtrained and limite, fo as to 

prec ade the aſſignee from aſlign- 


ing it over; becauſe he has pur- 


0 chaſed 5 and its negotiability, for 


a valuable conſideration. ibid. 
. But the latter may be done by ex- 
. preſs reſtricti ve words, and a declar- 


e intention appearing = the face 
of the indorſement: for in this | 


latter caſe, uc confideration at all is 
gud for it. ibid. 5 5 TFT Ed 
10. Promiſſory-notes, and bills of exchange 
(both foreign 
_ .. lame, * 5 reſpects: and the de- 
terminations upon them are governed 
by the Jame rules. 1224, 1227. 
11. The verdict was ſet aſide WIT n- 
our cofts;; becauſe the merits were 
always clear for the plaintiffs on the 
firſt count, which was found for them; 
and it now appears that nothing re- 


mained to be tried on the ſecond, | 


which was improperly found againſt 
them: and yet the verdict muſt be ſet 
aſide generally, and not in part only. 
I224, 1228. | 


— 


Books (of Corporations, c. J. 
The court refuſed, on the particular eir- 


cumſtances of the caſe, to compel a 


mayor in a ſummary way, to replace 


the books and records of his corporation 


in their uſual place of keeping. 767. 


See Printing i ver jity 5 


Vox-Morey. See High-bar Money. . 
the intereſt goes to his executor or | W 3 
1223, 1224. Who 


i | 51 To reſtrain the 
the name of executor or adminiſtrator, | 


and inland) are juſt the 27 


A Table of | the Principal Matters... 
Where the Jaw. concerning the eul- | 


RIOT of printing them. 661 to. 665. 


8 _* By-L w, N 4 N 


n ſelling of meat, to a the 
ticular place. 775, 776. See Pro- 
cedendo. 33 F * | 


court of the corporation” and mot 'el/e- 


where. 777 to 780. See Procedendo 
Habeas * 12 Rag Cauſa. ; 


Of the Surgeons Company in London, 


„That no member ſhall ale as 
. *© apprencice who does not underſtand 
« the Larix tongue; his Ahe 
* wherein ſhall be TRI ED by the 
«« governors, or one of them, before 
* his being bound,” is a god by-law. 


892 to 899. And a return to a 
| mandamus, i that the young man 
« was found upon ſuch trial to be, 


« and in fact was, utterly ignorant of 


it,“ was allowed. 892 to 897. 


* id — —_— 


6&2 : as 
4 4 2 
* 


r 
„ 


Ceuta - 
HE . award © quod ca 3 
is only to bring the br rag in, 

to receive ſentence: but is nt the 
final judgment. 801. See Practice, 


Caſes doubted or denied. 


Lambert v. Oakes, 1 Ld. Raym. 433. 2 
Salk. 126. pl. 6. 12 Mod. 244. and 
1 Salk. 127. pl. g. (there called 


| Lambert v. Pack,) diſcuſſed, denied, 


and explained. 677, 678. See Bill 
of Exchange, Promiffory-Note. © 
Seymour's. Caſe, 10 Co. 95. not denied; 
an the contrary; _ as the facts 
were there expreſsly found, (which 
ſnewed that the bargain and ſale were 
totally unconnected with the fine :) but 


diſtinguiſhed from a caſe where a leaſe 


Wo and releaſe and A fine were all :ntended = 


Oo 2 to 


* 4 4 ; 


— — — 


| Rattle v. 


# 1185 to 1188. 


749. 
To C. B. on nul jel record, pleaded 
in B. R. and iſſue joined thereon, of a 


Lies, to remove pa made upon the 


1 220 10 the Priveipal Matters. 


to be, and were 8 
to be, all together, ane En 121 
11 to 716, See Diſcontinuance. 


1 Salk. 78. Queen v. Darby. 801. See ET 

> wha for the certiorari does not 

to try the merits, but to ſee whether 
the limited juriſdiction have exceeded. 
their Bounds or not- 1042. And 


Practice, Capiatur, Judgment. 

7 Co. 23. 6. concerning Berwick. 858, 
889. See Berwick { pa. 858, 859.) 
Hale t Hi. Com. Law 184. concerning 
Berwick. ibid. See Berwick, ibid.) 
Rex v. Clendon, 2 Strange 870. 2 Ld. 


Kaym. 1572. That an indictment 


„ will not oct for an aſſault upon 70”? 
—denied. 4. See Information. 
. (2 Strange 992.) 
5 I alty | See Powers. 54 


Certificare, n 


of baving apprehended, proſecuted, and 
convicted a felons under 10, 11 W. 3. 


6. 23. 52. 1182 to 1188. 

- Ft 'Is aſſignable over, once > no 
more; vided it has not been 
uſed before. V. the act, F 2, 3: 

KH Exempts from all pariſh and ward 

. - offices, within the * pariſh or ward 

| wherein the felony was committed. 

118 

3d, Bae 5 it will. not ſerve to exempt 
the conflable of a manor, which 

«......comprehends..the.. whole ton and 
"pariſh where the felony was com- 
mitted, and uoR ER. 1185 to 1188. 

4th, For the office of conſtable of and 
— for a manor, whereof the pariſh is 
only a part, is not a pariſb-office 
within the meaning” of this Karate. | 


Certiozart, 
To Berwick. 835, 857, 858. See Ber- 


dic. 

To other * of the ling or crown. 
856, 857, 858. See Berwick. 

To remove an indictment from the 
quarter-ſeſſions, not being iſſued till 
after confeſſion of the aſſault, below; a 
procedendo was granted. 


recovery in C. B. 1s the proper me- 
thod ; and muſt- neceſſarily iſſue. 
1034. See Pleading. 


adjudged , 
e aſſurance. | after 


ts 
| 
| 
| 


7 ** 


ory 


* 


e 22 C. 2. c. 1. even 


t ag ainſt the defendants; 


1 3 
ding 144 6th and 13th ſec- 


The. juriſdiction of this court (of B. R.) 
is never taken away, unleſs there be 
. expreſs words to take it away. ibid. 
Combination ba. 6 
Among journeymen em brbö, to 


raiſe their . Py to 1167. 


See Convickion. 5 


Common Recovery, 


May be ſuffered by a tenant in tail, who 


has yowEe to ſuffer it: but he muſt 
either be tenant in tail, in po/efer, or 
have the concurrence of the freeholder 


claiming under the ſame ſettlements. 


And this principle is adhered to, by 
14 G. 2. c. 20. 1072. | V. fupra, 
116 to 119. | 

Where a perſon has Powrn to ſuffer i it, 
omnia PRESUMUNTUR ri? et fe- 
lenniter acta, until the contrary ap- 
pears: but ir the contrary appears, 
there is an end of the preſumption. 


1072, 1073, 1074. See more par- 
fi ve preſumed, and 


ticularly, what ſha 
why, under title Tenant in Tail. 

Where it ſhall have relation to the date 

of the bargain and ſale, to make a 


{ tenant to the precipe; fo that when 


the whole is completed, both ſhall be 
conſidered as only one conveyance to 


the uſe, ab initio. 1134. See Deviſe, 


Bargain, and Sale. 


Condition pzecedent 


Muſt be averred to be performed, or that 
the plaintiff was ready to perform it, 


”” ARE of ſuch averment may be 
helped by a ver mD1CT ; but not by a 
judgment by fault. "ibid. 

In co ation that the plaintiff, at the 
requeſt of the defendant, would exe- 
cute to the defendant a general _ 


3 


1 4 trial by a jury, . — | 


Cannot give juriſdiction to a court that 
has none. 746. _ | 


_ Conſideration 


Illegal—ſhall ar be afffed by the court, | 


nor helped by uerdid (where it appears 
al.) 926 to 928. 


A promiſe to pay money to a ſheriff's | 


officer, in conſideration, ** that he 
«© would accept of the promiſer and 
« A. KR. to be Sail for the perſon ar- 
«« reſted,” is an illegal conſideration. 
ibid. See Statutes (23 H. 6. c. 10.) 


| AP 
C fracy. See Indidment. 999. 
| Judgment willainous. 990. 
To charge with a capital crime. 993 to 
1000. See ut ſupra. 
The puniſbment of it. ibid. and 1027. 


Conſtable— 


Of the nigbt is guilty of a miſdemeanour, | 


if he ſuffers a ſtreet- walker, delivered 
to his cuſtody by one of the nightly 
watch, to eſcape. 866, 867. See 
Indictment. N | 
f a manor including a pariſh, but more 
_ extenfeve, is not exempt from ſerving 
this office, by having a certificate 
under 10, 11 . 3. c. 23. $2, 3: 
for this is nt a PARISH- office within 
that act. 1182 to 1188. See Cer- 
tificate. | 


Convepance. See Common Recovery. 


Where a deed or deeds, and a fine, ſhall 
be conſidered as unconnected and hav- 
ing 8 operations: and where they 
ſhall be conſidered as one and the ſame 
conveyance or aſſurance. 710 to 716. 
See Diſcontinuance. 


? 


| 


Where a deed of bargain and ſale, and 
2 common — ſhall (when both 


oh * 


A Table of the Printipal Matters. 
the deſendant promiſes to pay. This | 


is a condition precedent, © to give | 
, or tender à releaſe executed.” | 


ONE aſſurance, and guaſi a conveyance 


to the uſe ab initio. 1134. See 
Deviſe, Relation, Common Recovery. | 


Conviltion 


on the 22, 23 C. 2. c. 25. $ 7. for 


unlawfully taking and killing F ISR. 

_ 1ſt, The offence meant by this act is 
invading the property of another 
| perſon; _ fealing fiſh, ' without the 
conſent of the owner, 682. 


q Yo h 161 | 7 
| ow the face of the declaration to be | adly, The convidion. muſt allege 
_- Weg 


«© that the defendant had not the 
« licence or conſent of the owner.” 
ibid. 1 PR 

zdly, A general allegation, “ that he 
« took and killed the fiſh, unlaav- 


« fully and againſt the form of the, 
, te /tatute,”” is not ſufficient. 


ibid, 
V. fupra 153, 154. | 
4thly, For a be his oaun fiſh 
or in his ewr water, if nothing ap- 
pears to the contrary, 76:4. 

On 12 G. 1. c. 34. $ 1. Of journeymen 
woolcombers for combining to raiſe 
their wages, was quaſhed. 1166. 
iſt, In a conviction, the evidence muſt 

be /et out, that the court may judge 
of it; and it muſt be Given in the 
PRESENCE of the defendant, that 
he may have an opportunity of 
 ero5-examination : whereas this is 
only that T. E. came before two 
Juſtices and depoſed, ** that the 


«« defendants had confefſed to him 


« that they had agreed, c.“ 
whereupon they appearing be- 
fore the two juſtices to anſwer 
the ſaid charge, and having HEARD 
IT, and in the preſence of the 
ſaid T. E. being called upon by the 
Juſtices, to ſhew cauſe why they 
ſhould not be convicted, &. and 
having nothing to ſay or make out, 
Se. thereupon they are convicted 
for unlawfully entering into ſuch 
combination. 1163 to 1167. 
2dly, Here is no adjudication ; only a 
more conuiction: they ought to have 
gone on and ADJUDGED NG 
ure, even if the penalty had been 
certain; but much more upon this 
act, which gives a diſcretion to com- 
| Oo 3 mit 
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oe, 


mit either to the houſe of correc- | 


tion or to the county gaol, and for 


any time not exceeding three | 


months. 1163 to 1167. F 


| 3dly, But another objection, „that 
| « jt wes no offence within the | 
4 ſtatute, becauſe they were not | 


„ formed into unlawful ſocieties 


hs, cc abroad, nor was there any aorit- K 
4 ten agreement, was over-ruled. 


»x 


1184. 


On 18 C. 2. Co 2. 20 . 2. e. 7. and 32 was devijed by the mortagee, by general 


C. 2. c. 2. for importing butter into words in his will; hut had been par- 


. this kingdom, from Ireland, was quaih- | 
ed, becauſe the butter had been firſt | 
© exported from Ireland to Liſbon, and | 


from L1sB0xN hither. 1176. 


copies 
Of roceedings—are of two ſorts, vis. 
| 3 and cloſe- copies: 


iſt, Office-copies, in the /ame court, 
and in the /ame canſe, are equiva- 


lent to the record itſelf. 1179, 1181. 


A2dly, In another court, or in another 
cauſ in the ſame court, the copy 
muſt be proved. 1179. 

zZaly, Each party in a cauſe in Chan- 
cery, though he muſt take an office- 
copy of the adverſe pleadings, may 
read the DRAUGHT of his own. 

4thly, Copies to be given in evidence 
in another court may be written as 
cloſe as the writer pleaſes. Thus 
the ffamp- acts found it: and they 
did not mean to alter the manner 

of making them, or to fix them to 

ſo many words in a ſheet. They 


only meant to e any fraud 


upon the ſtamp- duties, with regard 
to the N : and the 64th 
clauſe of 


luſfion and fraud) does not ſay a 
word about copies. 1177, 1181. 


Sthly, A clo/e-copy of a bill in Chan- 


cery, written on only evo ſheets of 
per each ſtampt with a triple 
penny ſtamp only, was holden to 
be properly flampt, fo as to intitle 
the plaintiff to have it read in evi. 
dance; although it contained the 


97 10 W. 3. c. 25. (Which 
clauſe is intended to prevent col- 


1 


x 
Ll 


| 


quantity of 40 office-copy hegte. 


2297, 4184754 15 
Sthly, So alſo was a like clo#-coj 


of an amended' bill, containing 44 


office- copy ſheets, written on 
ſheers of paper, each ſtampt with a 
triple ſixpenny ſtamp. ibid. _ 


Coprbold. 


* 1 o 


come a forfeited mortgage at law, 


ticularly deſcribed in the previous ſur- 
render to the uſe of his«4will, The de- 
viſe was of all the teſtator's lands, He. 
Sc. (See the words, pa. 971, 972.) 
« to H. V. his ſon, and Anne his 
««. wife, and to the heirs of the body of 


the ſaid H. V. by the ſaid Anne.” 


By the cuſtom of the manor, intailed 
copyhold lands are Sarrable by su r- 
RENDER, E. WF. alone, WITHOUT 
his wife, ſurrendered this mor ged 

land. TWo queltions were made; 
1ſt, Whether any eſtate tail was here- 

by created? 2dly, If there was, then 
whether barred by the ſurrender of 

H. V. alone, without his wife? 
1it, J the teſtator meant to deviſe this 
as land, it ſhall paj5 as land: if as 


money, then it thall paſs as money... 


ibid. 
zd, Here, he meant it to paſs as a 
A | 
3d, If it had paſſed as land, and as 
intailed, yet it had been avell bar- 
- of by this ſurrender. 979, 980. 
4th,” Wherever tenant in tail of a 
Freehold could hy any meang bar the 
eſtate, there this tenant. in tail of 


this copyhold might do it by r- 


render; and his ſurrender ſhall 
operate as a good recovery. ibid. 


_ Cozpozation, Cozpozatoz. 
Amotion. 731 to 736. See Amotion, 
Vol. I. 55 5 | 
Books and records — The cuſtody of them. 
766, 767. See Books. | 


Cor poralor — when obliged, and when 


not obliged, to grove his having talen 
the ſacrament within @ year next _ 
T ore 


Copyhold land morigaged is fee, and be- 


fore his ele ion. 1015, 1016, See 
6 TS - . 

A corporate - body conſiſted of 25 in all: 
There was a regular ſummons; 21 
met; one candidate only was put in 
nomination; 9 voted for him; 12 
did act vote at all; and 11 of the 12 


formally proleſted againſt going to any 


election at that time, conceiving the 
office to be full of another perſon 
(not in fact regularly appointed ;) 
but did not vote explicitly againſt him, 
or for any one elſe: this man was avell 
elected, as no other was put in nomi- 
nation, and the election, being once 
entered upon, could not be ſtopt. 
1020, 1021, | N 


Coſts, 
How to be taxed, where the defendant 
pleads two leas, (by leave; under 4, 
Ann. c. 16.) on one of which, iſſue 

eing joined, (and tried fr, ) a ver- 
gi is found for the plaintiff; and on 
the other, demurrer being joined, (and 
argued after the trial,) judgment is 
given for the defendant. 753 to 756. 
See Pleading. | | 
Of amendment of a plea, with liberty 
to the adverſe party, to reply de novo; 
in wvhat manner to be taxed; and what 


© allowances to be made. 758. See 


Repleader. . 
Of an application for an information, in 

nature of a quo warranto, ** to ſhew 

« by whatauthority he claimed to at 
1 as capital burgeſs and alderman 
* of New Radur,”* were ordered to 
be paid by the proſecutor to the de- 
Aula the application being ground- 
leſs and frivolous, and known to the 


proſecutor to be ſo. 780. 


A rule by conſent, that all matters | 
ein difference between the parties, 


4 ſhall be tried in a 71 ned action; 
« and that be coffs ſhall abide the 
b event of the iſſue; was holden to 
take in coſts on the crown fide, as 
well as the civil; being made in a 
cauſe on the crown ſide, and the mat- 


ters in difference being corporation- 


rights, 1022. (Which point had 


AJ Table of the Principal Matters: 
| deen before holden otherwiſe. 102 1. 


in nargine. ) 


ing coſts ſhall not 


Security for an 
be required of a Scorch plaintiff refi- 


dent in Scotland, nor even of a fe- 
reigner. 1026. V. infra, 1177. 
ö To. Hices of peace, on groundleſs ole 


1162. See information. And in the 
laſt caſe, the rule was diſcharged aui 


coſts. to the 7u/tices, though without - 


+ colts to the other perſons complained 
f. 1162. - A - 
SECURITY. for anſwering them was re- 
quired, in an ejedment, of a leſſor of 
the plaintiff who lived in Jreland; 
| "though the ejectment was brought 
under the direction of the court of 
Chancery, and a ſecurity of 400. had 


already been given there. 1177. J. 


Supra, 1026. 


\ (upon particular circumſtances.) 
1224, 1228. See Bill of Exchange. 
Where the declaration conſiſts of 2 


counts; and a joinder in demurrer on a 


plea to pne, and à plea to the other ; 
and has judgment rox defendant. on 
the former, but a verdit AGainsT 
him on the latter; the plaintiff is in- 


_ titled to coſts on his verdict; the de- 


fendant to none upon his demurrer. 
But where there is double pleading ; 


and each plea goes to the whole de- 


claration; and judgment is for the 
defendant, upon ary one plea that goes 
to the aubole declaration; the defend 


ant hall have coſts, 1232. 


Cobenant 


| By two foint lefſees, if it be joint and 


ſeveral, ſhall bind the executors of the 


deceaſed leſſee 3 even though he de 
\ before the term commenced, and the 
Whole term, intereſt and benefit /ur- 
vi ved to the other leſſee. 1197. 


' Ecclefraſtical==Spiritual—813. See Pro- 
hibition. 


Of King bench The juriſdiction of it 


words. 1042. See Certiorari. 
004 Where 


plaints againſt them. 987, 788, and 


A werdi was Tet afide without colts, 


is never taken away, unleſs by expreſs 


i 
"T7 
47: 
1 
Fil 
#7: 
T+7 
1. 
1 
ii 
1 
11 
11 
HIM 
; J 
1 
1 
4 | 
itt 
WO 4 
138! 
10 0 
7 
: 
' 


— — 
— — 


. ³ A en Or 
— ts ng ISA oy — 


— —ꝶ—ʒ—é— ́— 


| Infoloext. 747 to 749. See Prijoners, 


' Amendment of a declaration in civil ac- 
tions, may be made at any time | 


4 
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Pad 
% 


equity, are bound by the ſame rules, 
aud muſt determine alike. 


1120, 
1121. See Practice. 


„ © 


— 


. Oe Damages, , 
MXN be 4% than the declaration 


demands, but ner more. 906 to 


908. See Policy of Inſurance. 
Where the court will aſſeſs them down 
to their giving judgment. 1081 to 
1089. See Gaming, Interef, _ 

pen a writ of error, pro detentione de- 
Fiti, after affirmance of the judgment 
bo to be recovered; an 


Debt - 90 


Mutual—See Mutual Debts, Ser-. Sta- 
TIER 


Statutes. 


ny Declaration as 


On 2a 52 of exchange, in an action by | 


indorſee againſt indorſer, needs not 
ſet forth any demand from the ori- 
ginal drawer, or even any endeavour 
to find him out. 677, 678. See 
Bill of Exchange, Caſes denied. 
On a policy of inſurance A declaration 
for a total loſs will ſupport a verdict 
and damages for a partial or average 
4%. 906 to'gog. 
The plaintiff may recover /z{ than he 
has laid; but not more. ibid. 


whulft all is in paper; and the like in 
penal actions, it the amendment be at 
commonlaw : but the fatutes of amend- 
ment do not extend to penal actions. 
1098, 1099. See Amendment. 
On a policy of afſurance—containing 
fees counts; the court ordered three 
of them to be frxck out; but without 


| 


| 1108. See 
© * Deviſe; and ſee ſupra, 479, 481. 
Payment of | money into court. 


much. 1096 to 1099. See Intereſt. 


ne — _ 


Matters. 


it, Plaintiff may recover an average 
loſs, on a declaration for a total 

, Joſs. 1188, 1189. TT 

_ 2d, Yet he ſhall have liberty to de- 
_ Clare both ways. ibid... 

zd, But where the policy is /igned by 

the defendant's agent, and not by 

himſelf, it is anncceſſary to declare 
doubly, vix. once on a ſigning by 
himſelf, and again on a ſigning by 
his agent: the better way is to 

| N according to the truth. 
284d. _— 

Therefore the Barks counts, which 


alleged it to be ſigned by the de- 
2 t himſel f, Were ſtruck Out. 
id. 12 


Deviſe. 


No particular technical form is neceſſary | 
to convey a teſtator's meaning: it 
muſt be collected from the {cope of the 
whole will compared with its ſeveral 
parts. The court can not make a 
will, or interpret it by an arbitrary 

conſtruction; nor take into their con- 

ſideration any /ubſequent | alteration of 
events, 770, 771. | 


| Suſannah Moftyn, ſeiſed in fee of lands, 


had a niece Anne Lloyd, her heir at 
law, married to Dr. Vynn. Prior ta 
ſuch marriage, S. M. (the aunt) 
_ COVENANTED, „ that ſhe would, 
« on the ſolemnization of the mar- 
«« riage, and at the requeſt, Ic. at 
8 2 ſuch time as Dr. V. ſhould 
« ſettle his eſtate to the ſame uſes, 
wo fettle and convey, tc. to truſtees, 
„c. (naming them,) to hold, c. 
to the uſe, Oc.“ Part of the uſes 
were to the Doctor for life; remainder 
to truſtees, Sc.; remainder to Aune 
for life; remainder to the firſt and 
every other ſon of their bodies, and 
the heirs of the body of ſuch firſt and 
other ſon, c.; remainder to their 
firſt and every other daughter, and 
the heirs of their bodies, Qc.; re- 
mainder to the uſe of the aunt Mrs. 
F. M. her heirs and affi, us for ever. 
The marriage took effect. After- 
wards, the aunt made her wi L, 
(reciting the articles, and, © that the 


- 


any coſts (becauſe juſtified by prece- | 


dents.) 1188, 118g. 


« prenuſes ſo agreed to be ſettled by 
: « her, 


. 


* 
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e her, are, after her death and the 
„ deaths of, Dr. V. and his. wife, 

« and in default of iſſue af their two 
ç bodies, limited, or agreed.to be 
, limited, to her and her heirs ;**) 
and deviſes the abſolute inheritance 
thereof, to the 
c the HEIRS OF THE BODY of ber 
ec ſaid niece Anne Wynn, 'by any 
% OTHER huſband lawfully to be. be- 

60 2 and for want of ſuch iſſue, 

«« then to the uſe and behoof of her 


« nephew CHARLES LLoYD, and 
5 the heirs of his body; with ſeveral | 


ee remainders over; remainder to her 
« own right heirs.” The aunt died 


ſeiſed, leaving the ſaid Ane M nn 
her heir at law. Dr. V. and Anne 
his wife entered, and regularly ſuffer- | 


ed a COMMON RECOVERY .; in 
which, they were vouched, Oc. : 
and they afterwards declared the uſes 
of this recovery, the laſt of which 
was, to the right heirs of the ſaid 
% ANNE, for ever.“ And it was 
UNDER the HEIR AT LAW of the 
| faid Anne Wynn, that Goodman et 
al (the defendants below) claimed, 
Dr. Wynn and his wife Anne being 
both dead without iſſue. The leffors 
of the plaintiff below were Aunabella, 
the only daughter and heir of CHARLES 
LLorp, and her huſband. 874 
to 879. 


Iſt, The queſtion depends upon the in- 


tention of the teſtatrix, whether 


ee ſhe meant to give Charles Lloyd an | 


% eflate 1N POSSESSION,”? or not. 


For if ſhe did not, neither he, nor | 


thoſe claiming under him, can have 
any title. 877. Becauſe the deviſe 
to him could not be good any other 
way, than either as a contingent re- 
mainder, or as an executory deviſe ; 
and it is not good, in either way. 877, 
$78. SHY 8 
ad, it is NOT a PRESENT deviſe: for 
neither the words nor the nature of 
the proviſion will admit of this con- 
ſtruction. 26:4. 

3d, It is a ruTURE deviſe, to take 
place after an indefinite failure of iſſue: 
which is 100 remote, as it far exceeds 


the utmoſt limits allowed to executory | 
and for want of ſuch limitation or ap- 


deviſes, namely, the compaſs of a 


and behoof of 


5 ment of his juſt debts,) cc 


Efe or lives in being, Au p!“ z I hear: 
Aer. 878, „„ 
dh, The articles. can not be conſidered 
as EXECUTED. (Vet this was not 
given as a direct opinion.) 879 ö 
5th, An executory deviſe, too remote 
in its creatian, cannot be made good 
by any ſubſequent event. 878. 
Thomas Herbert, Eſq. ſeiſed in fee, de- 
viſed to his wife Elizabeth, (after pay- 
his” 
% money, plate, jewels, houſehold 
„ goods and furniture whereſoever, 
% and all- his goods and chattels, and 
„ perſonal eſtate, real or perſenal, 
_ «© whatſoever and whereſoever, that 
«« ſhould be in his poſſeſſion, or he 
© ſhould be any ways intitled unto, 
« at the time of his deceaſe. Then 
the will goes on thus “ And I fur. 
ther give, deviſe, and bequeath, 
« to my ſaid dear wife, and her heirs, 
„ SUCH PART OF. ALL MY REAL 
4 ESTATE THAT I HAVE any 
„ POWER TO DISPOSE OF BY THIS 
© MY WILL, And I further give, 
e deviſe, and bequeath, to my ſaid 
.* wife, out of the OTHER REMAIN- 
« ING part of my ſaid real eſtate, 
« for her better ſupport and main- 
« tenance, till my ſon Thomas attain 
te the age of 21 years, the ſum of 
« 400. agear. And my will is, 
ce that the ſeveral bequeſts and de- 
«« viſes to my. ſaid wife as aforeſaid, 
% ſhall not, nor are intended, to pre- 
« judice my ſaid wife in her thirds or 
4 dower, out of my ſaid real eſtate.“ 
The teſtator died ſeiſed. Elizabeth, 
| afterwards, by deed, conveyed his 
eſtate to trees, to ſeveral uſes, with 
remainder to ſuch uſes, and to the uſe 
and behoof of /uch perſon or perſons, 
and for ſuch eſtates, intents, and 
N as ſhe, by any deed or 
eeds, to be by her executed, in the 
preſence of 2 or more credible wit. ' 
neſſes, or by her laſt will in writing, 
or ANY WRITING PURPORTING 
TO BE HER WILL, ſigned and pub- 
liſhed in the preſence of 3 or more 
credible witneſſes, whether covert or 
ſole, and notwithRanding her cover- 
ture, ſhould LIMIT or aypointT; 


cies, and funeral expences, thereupor. 
She was covx RV of a ſecond huſband, 


* 


and her ſecond huſband ſar vive 
her. Thomas her fon was heir at aas 
to her, and alſo to ber fir, 7 Is 

their only child. his homas By | 
died an fant, intetate, wi rn“ Will, conſidered in all its parts, and 


* 


- * 
4 
CY 


i 


dial: for he manifeſtly intended to 


' raiſe ſo much money as ſhould be ſuf- 


* 


pPerſonal eſtate to her ſon Thomas Her- 
© pert, and his heirs and aſhgns for 


the * 


4 


J 


pointment, to the uſe and behoof of 

r own heirs and aſſigus for ever. 
Then the duly made a will, or a 
 ewriting” rting to be ber vill, 
| whereby ſhe? ed all her real And 


3 


ever; CHARGING, her debts, lega- 


When ſhe made this will or writing: 


our te, and unmarried. 
1, The eſtate paſſed to Elizabeth in 
tv, by the will of T. H. her huſ- 


give her all that wat in his poxwer 
to give. 882. 3 


8 36. homas "the ſon did not take the 


eſtate fr Om his mother by | purchaſe, A 


but by pnSCENT. 7% 


zd, Conſequently, ppon his death, |. > * is zn 
; fit unneceflary to give any opinion, 


it deſcended to his heirs ex” parte 
MATERNA, and not to his heirs 


er parte paternd, ibid, © 
y | ray Eſq. deviſed to his wife 
Olivia and her heirs, certain towns, 
lands, and tenements, in Tyroze and 
Meath, and alſo. all other his lands, 
tenements, and bereditaments, in the 
ſaid counties, or either of them; to 
the uſe and purpoſe that ſhe might, 
by ſole of ſuch of the ſaid lands, c. 


þ 


ficient to diſcharge ſuch of his 
' DEBTS as ſhould — be diſcharged 
out of his perſonal eſtate: and as to 
ſo much part of the ſaid lands and te- 
nements as ſhould remain unſold, 'to 
the uſe of his ſon Audley Mervyn, in 
tail male; and fo to his three other 


ſons in tail male ; with ſeveral remain- | 


ders over. The will referred to an 
eſtate ſettled upon his eldeſt fon 
Henry, on his marriage, with the re- 
verſion in fee to the teſtator; and 
gave an annuity to his ſaid wife Oli- 
Nov ng 3 2 . 
ſeveral powers of leaſing, jointuring, | 
and committing waſte ; and contain- 
ed ſeveral clauſes which it would be | 


* 
— An. ti. 


ein, 3 
1, The court were unammous, 


out of the deviſed lands, and | 


* _ tedious to particularize,” The two 

queſtions upon this will were; ift, 
Whether the RVRNSIOR of the ſer- 
- "ted lands paſſed by it, or not? 2d, 


FE it did paſt, then, whether the Teſ. 


ſors of the plaintiff, who claimed un- 
der theſe in remainder, yo four ſons 
Yue,) had any 


being all dead without 
upon the firſt queſtion, (which went 
tio the fundamental merits,) that 
the rEVERSION ded KOT paſs by 
the will; as appeared upon the 
 *avbole tenor and complexion of the 


LI 


alen all together: which is the way 
to diſcover the intention of the teſta- 
tor; and which ſhall be equally re- 
garded, if it can be clearly- ard 
plainly eullected from the will, as if 
itt had been directly expreſſed. 
e ee 
Adly, As the reverfion was holden 
Nor t paſs, by the clear intention 
of the teſtator, the court thought 


. 


— 


whether the deviſe over. could 
"* take effett, in point of Law;”” 
which depended upon nice gue/tions 

of law.” 918, 923, 924 

By mortgagee, of LANDS HOLDEN 1N 

MORTGAGE. 969 to 980. See 
Copyhold, Mortgage. -. F 

ber, * that the executers ſhall fell the 
* teft.tor's land for the payment of 
„his debts,” does ct, in general, 
paſs the eftate to the executors. - 1030, 
103 0 9, | 

Deviſe, „ that his executors ſhall and 

% may ABSOLUTELY | SELL, mort. 

% gage, or otherwiſe aifpoſe of, His free- 

«© hold eftate, for the payment of ſuch 

of his debts, legacies, and funeral 
„ expences, as his leaſehold eſtate 
«© ſhould not be ſufficient to diſ- 

„ charge, is ONLY @a POWER 70 
fell, Sc. and no ESTATE paſſes to 

the executors. - ibid. and 1032. 

6 To the poor priſoners and inſolvent 
«debtors in the Ma RSHALSTA pri- 
«« /on in the borough of Sourbavark—?? 
means' the priſon of the Pa- 


lace- court, not of the King s- bench. 
cc To 


* 


— 
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# To my dear wife,“ of his farm at B. 
in the tenure of F. S. ©* ſubject to her 
. diſpoſal, in as full and abſolute a 
. manner as 1 could diſpoſe of the | 
„ ſame if living —paſſes to the wife, | 

as well ſuch woods and woodlands, 


Sth, For in /ome caſes, they ma 
A be _ conſtrued words of es, 
either upon a wi or upon a deed. 
„ i wn he 
6th, In the preſent caſe, the bers off 
be body, of Anne Corniſh took as 


——— _—  % 


hedge-rows, timber, and trees, as ſtood 


EXCEPTED out of the leaſe to the | 


tenant, and were OCCPPL1ED by the 
a N himſelf, as the reſt of the 
farm; as it appears to he his zztention, 
| * the whole of the will, to give 
aul his eſtate to his wife: and the 
. words, ©* in the tenure of F. S,“ are 
not intended as a reffriction, but as an 
additional deſcription. 1089 to 
1095. | | | 


__ 


kad 


_ 


i. 


© PURCHASERS. ibid. 


' iſt, They could take ao other way. 
Joog, 1111 


224, The teſtator could not mean 


chat 4e Corniſh ſhould take, 
either as tenant in rail, or a fee 


Jointly with her two daughters in 


_- thirds, as: tenants in common; 
or that the avidow of his deceaſed 
nephew, (whoſe deviſe is in the 
like words,) ſhould take an 


Of gavel-kind land, in four parts, all 
in the ſame words, to the families of | 
the teſtators four nephews and nieces, 


equal ſhare of the inheritance 
with his zatural relations; or 
that this one fourth ſhould go in 


. wis.. a living nephew, a deceaſed | 


nephew, and two living nieces, | The 
deviſe-in queſtion was Alfo I give 
« and deviſe one other equal undi- 
'«« yided fourth part, c. unto my 
«© niece Anne, now wife of William 
c Corniſb, and to the HEIRS OF HER 
„ Bop x lawfully begotten, or to be 

« begotten, as well FEMALES as 
„ males, and to THEIR HEIRS. AND 


% A$$IGNS FOR EVER, to be divid- | 
„ ed equally ſhare and ſhare alike as 


© tenants in common, and not as joint- 


ce zenants.”* The laſt preceding de- 


viſe was to his niece in law, Grace 
- Read, wiDow of his LATE nephew 
Edward Read, DECEASED, and to 


the heirs of her body, Se. (in the | 


very (ame words.) 


Reſolved, 


iſt, The INT ENT IO of the teſtator 
is the rule of conſtruing deviſes, 

provided it be not inconſiſtent with 

the rules of law. 1106 to 1114. 

2d, Such intention ſhall be ęhectuated, 
2 no rule of law prevents it. 

101d. : 5 8 

3d, But it cannot yell againſt the 
ſettled. rules and maxims of law. 


14 
; bid, 


4th, There is xo ſuch fixed invariable | 


rule, as, that rd. of limitation 


« ſhall NEVER in any caſe be con- 


« ſtrued as words of purchaſe.” 
ibid. + Ss | 


—_ 


_Y 


| 


— 


a a courſe of deſcent in gavel- ind s 
he meant that Anne Corniſh 
ſhould take an eſtate for /ife only. 
1110 to 1114. 


; za, He intended that the children 
of his nephews and nieces ſhould 


take the inberitance in fee imple, 
both males and rater 2 - 
pita, as tenants in common: 
and this is a legal intention. 
I 
7th, The ancient maxim of the law 
was, © That although the eſtate be 
limited to the anceſtor expreſsly 
« for life, and after his death zo 
« his heirs, (general or ſpecial,) 
«c yet the heir ſhall take by deſcent, 
* and the fee ſhall veſt in the an- 
te ceſtor.”” 1106. 1 

iſt, This maxim was originally 
introduced in favour of the lord, ' 
(to prevent his being deprived 
of the fruits of the tenure,) and 
likewiſe for the ſake of Jpecialty- 

' © creditors. ibid, © | 
2dly, The reaſon of it has now 

ceaſed, 1107. 8 
3dly, Vet, having become a rule 
of property, it is adhered to in 
all caſes literally within it. ibid. 
Athly, But where there are circum- 
Kances which take the caſe our 
F the letter of this rule, it is de- 
parted from, in favour of the 
intention. ibid. 

8th, 
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the point in queſtiok in this caſe) | 8 will diveſt the reverſion in 
between a TRUST and a LEGAL ee, as well as diſcontinue the remainder 
fate, or between a truſ/xxECUTED in tail, (ſo as to put the reverſioner 
and a tr 8XECUTORY. 1108. | or remainder-man to his formedon. ) 
iſt, A caurt of EQUITY is as much | 711 to 715. To | 
* bound by poſitive rules and general | Deeds of leaſe and releaſe dated 26th and 
maxims concerning property, as | 27th Zens. wich a covenant in the 
2 court of law is. tbid. releaſe to levy a fine,” and a fine 
Adly, If the intention of the teſta-| levied accordingly, afterwards, but 
 _ tor be contrary to the rules of law, | in the ſame Hilery term, and after 
it can no more take place in] the marriage in conſideration whereof 
a court of EQUITY, than in a | this ſettlement was made; ſhall be 
court of /aw. ibid. | all taken. together, as Ong and the 
| 3dly, On the other hand, if the| sau aſſurance. 714, 715. 
intention be not contrary to law, | 1ſt, The operation of the deeds and of 


| | a court of COMMON las is as the fine ſhall not be divided and 

| | much bound to conſtrue and conſidered di/tinetly : for this would 

| effectuate the will according to defeat the intention of the parties, 

' that intention, as a court of equi- and overturn all family-ſettlements. 

ty can be. 1108, 1109. J: - OW 70... 0 | 

| John Selwyn the elder being tenant for | zd, The deeds were incomplete and 

life, with remainder to Job Selauyn only executory, till the. fine was le- 

| his ſon in tail male, they both joined vied: and they operate as a decla- 

| in a bargain and ſale to J. V. and his ration of uſes ; which uſes ariſe out 
& heirs, to the intent he might become of the . 712 to 715. And the ” 


tenant of the freehold, to the end a | wvftate paſſes by the fine. 713, 714. 
common recovery might be ſuffered | 3d, This — 7 ef og FR wk 
to the uſe of the ſaid J. S. the elder, Seymour's caſe, 10 Co. 958. For 
for life, Sc. remainder to the uſe of | there Henry Cheyny did not levy the 
the ſaid F. S. the younger, his heirs fine till near a year after the bargain 


r EUR 949 9 tg — 
: 


and aſſigns for ever. A wat of entry and fale; and Higham was ex- 
was ſued out, returnable (as is ex- reſsly found to have entered and 
preſsly ſtated) © in 15 days from the been ſeiſed by force of the indenture 


«« Holy Trinity, which was the 16th | of bargain and fale; fo that the 
« day of June 1751.” Trinity term bargain and ſale were (in that 


1751 begun on 7th of June. On the caſe) totally unconnecte with the 
8th of June 1751, John Selwyn the fine. 713, 714, 715. Nor does 
younger made his will, and died on it there appear, that any fine was 
the 27th, without altering it, or re- intended to be levied, at the time 
publiſpin it. Queſtion, Whether of executing the deed of bargain 
« the Fveral lands, tenements, and and fale. 715. WE 


c hereditaments,” comprized in the 

« deed of bargain and ſale, (which | | | | 

« was dated on 12th of April 1751,) | Disfranchiſement. See Amotion, Vol. I. 

« pASSED by the will of Fobn Selwyn | | | \ | 

« the fon?” The court of King's- CA uSsE of amotion—Bankruptcy (alone) 

bench certified their opinion to the | is not ſo. 731 to 736. See Bank- 
court of Chancery, * That they pip | ruptcy. 7 

« pafs thereby. 1134. When an amotion is returned, the return 

N . | | _ ſet out the 22 Jr = 

| . ciſely : it is not ſufficient to ſet out the 
Difcontinuance. * | — only. And it muſt, in the , 
A fine «vith proclamations (as well as a | ſame manner, ſet out the cauſe of amo- | 
fine at common law, wwitheut procla- | tion. 731. | * 


If a. 4 number of a corporation, 


(the common council,) having power | 
their charter to amove for reaſon- | 
able cauſe, do meet upon a day not | 


directed by their charter for a day of 
meeting, and do then amove one of 
their members, without previous #0- 
Ake to each of themſelves, and allo to 


; bim, he ſhall be reſtored. 731 to 736. | 
iſt, There muſt be a previous n- 


 mons, either general or ſpecial, to 
| each conſtituent member. ibid. 
2dly, And alſo to the perſon to be 
 amoved, with notice of the particular 
charge to be made againſt him. ibid. 
| zy, It is not ſufficient to allege, ge- 
nerally, * that the ſelect b 


were 
It ought to be ehre alleged, 
that they were all of them ſum- 
44 waned,” 731, 733- . 
Athly, Such a general allegation needs 
not therefore to be traverſed. 
23% 93": Fo br 
If the <vhole body of a corporation 


meet upon a day, NoT @ charter or 


preſcription day, and amove a member, 


it is as neceſſary that each individual! 


member ſhould be ſummoned, and 
have notice of the particular buſineſs 


Intended to be proceeded upon, as it | 
is in the caſe of a feld number. 


741 to 745 V. ſupra, the laſt caſe. 

Prewious convidtion at common Jaw— 
Where neceſſary ; where not neceſ- 
ſary ; is a point not /ertled; (as was 
alleged, arguendo-) ſee it diſcuſſed, 
arguendo, 742 to 745+ Sed V. ſupra, | 


4 s 


a. $38, 539. 


ESEeijeſtment. | 
THE mnominal plaintiff, and the ca- 
al ejefor, are judicially to be 

conſidered as the fiititions form of an 
ation really brought by the er of 
the plaintiff againft the tenant in po/-! 
\ ſeſſion. 667, 668. Tl 
This action is an invention for the ad- 
vancement of fuſtice, and to force the 
parties to go to trial upon the uerits. 
ibid. 
The leſlgr of the plaintiff and the tenant 


, 


* duly, or in dur manner, aſſembled 222 
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There is xo diſtinction between a judg 
'metit in ejectment upon a werdi#, and 
one by default - in the former, the 
plaintif's right is found; ih the 
| other, confeſſed. 667, 668. 
An a&ion for the meſne profite miy be 
brought either in the same of the 
l:for or of the lte: it is equally the 


—— 


action of the er or the plaintiff, 
ibid. 1 


The texant is concluded by the judgment; | 
and can not controvert the plaintiff's 
title nor poſſeffion. ibid, But the judg- 
ment proves nothing beyond the time 
laid in the demiſe. ibid. It proves 
nothing as to /ength of time the tenant 
. bas occupied; nor as to the value? 
both theſe muſt be proved, in an action 
for the meſre profits. ibid. 15 
landlord was made defendant, according 
to 11 C. 2. c. 19. F 13. on the e- 
nant s non - appearance; and entered 
into the common rule ; and E 
upon, a ffay of execution againſt the 
| E Kh Br esel, bao the 
court ſhould make further order. 
iſt, A writ of error brought by the 
landlord, is a ſufficient feaſon 
- -againft taking out execution. 757. 
. But the proper opportunity for 
the landlord to make his fand 
againſt the execution is by ſhewing 
this as cauſe againſt the plaintiff's 
motion for leave to take it out. 
ö 35 
3dly, If he omits this opportunity, the 
execution (regularly iſſued) fhall 
not be fet aſide. ibid. 374 


. 


A 


| Ancient demęſue may be pleaded in eject· | 


ment, by leave, and upon prope 
ads, t. 1047, 10 | li the 
court will not ouft themſelves of 
juriſdiction, in favour of ſo wild and 
ſtrange à one, without a very ſafficient 
athdavit. 1048. See * De- 
„ Vari | 
If the tenant in poſſeſſion ABs cops, 
the court will, upon ſervice of his 
niece, the only manager of his houſe 
and reſident in it, and fxing up ano - 
ther copy on the premiſes, make a 
rule to ſhew cauſe why judgment 
ſhouid not be entered up againf the 


in poſſeſſion are, ſubſtantially and in 


truth, the only parties to the ſuit, ibid.] 


caſual ejector; and will further order, 
ce that notice of ſuch rule to any 
1 85 « perſon 


1 If; 
3 


> 
$5 
* 


den to be affixed to the dvor, &c.” 
1 116. V. infra, 11 $1. : 


* 2 =) FFF * 
' . "AmgEnDMENTS. in ejectment are car- | 


1161, 1162. 3 


it, A verdid cures. a defe# in ſetting | 


© , owt the title; though it can not 
Cure a defecfive file. ibid. . 

_ 2d, After verdi@, if the objection be 
zunded upon the mere miſtale of 


© The dlrk, or fu if dh, ere is | | 


a need of am ACTUAL amendment 
t all: the Court will over-lock the 
exception. ibid. _ | 


Ly 
. 


the plaintiff ſhould give /ecarity for the 
— 15 his reſidence being in Treland. 


although this ejectment 'was brought | 
under the direction of the court of | 
+ 1, Chancery, and 40/. ſecurity had been | 


' Already given there. 117 
Tenant in poſſeſſion was perſonated at the 
time of ſervice by another, who ac- 
cepted the ſervice in her name: the 
court made a rule to ſhew cauſe 
. why this ſhould not be deemed good 
b ferwice upon the tenant herſelf ; and 

«© why Jadgment ſhould not be ſigned 
% apainſt the caſual ejector, on de- 
e fault of ber appearing 3 and that 


1 leaving a copy of this rule ar her 
, houſe with ſome perſon there, or (if 


1 no one to be met with) affixing it on 
. -*6 the door, ſhall be good ſervice of it.“ 
This rule was — abſolute, on a 
7 proper affidavit. 1181, 1182. J. 
eue 
The. court will make a like rule (with a 

retraſpect) | 
the declaration in ejectment on a /er- 
. wart. in the houſe of an ab/conding 


© zenant in poſſeſon, or of one who keeps | 


out f the way to prevent being ſerv- 


ed. hid. J. fapra, pa. 1116. , t 
A pos 2:4 5 Pap ? Is aution ſhall not be ſet aſide. 757. 


4 


Eleſtion. 


an injury, ſhall not be 5 to 
proceed criminally, by way of inform- 
5 4 at the ſame time; but ſhall 
_. dire&ly.make his election, . in which 
„ method he will proceed,” before. 


5 1 perſon wh has brought = civil action 


„ 5 
” : 4 4 g : + 


. ...#+ perſon, in the houſe be ſufficient; 1 the court will enter into the criminal 
. or if no perſon be in the houſe, | | 


roceedings were ſtayed till the leffor of 


ſervice of a copy off 


| complaint., 720 to 723. See In: 
fo N | 10. 5 ; 13 i 1 ; | os 

| N 0 Error. * 

In treſpaſs vi ef armii, for ah allault and 


N 


2 and ge tas joined thereon; As to 


| to Which the plaintiff replied, *« 4. 


they will mould them into form, and 
make the verdidt ſerve, notwithſiand- 


F2TEUP 


| | gation. conditioned for payment f 
monty only, or debt for rent, or upon 
any contract ſued in the courts of 

Weſtminſter," counties palatine, or 
VVV 

Iſt, A bond given by a third perſon, 


curity for a debtor's paying his 
creditors 15 4. in the pound, upon a 
. liquidated, total of his debts, is a 
bond with condition for payment of 
money only, within that act. 746, 747. 


"ments, makes 0 difference. ibid. 
Brought by the lanalard, made defend - 
ant under 11 G. 2. c. 10. $ 13. muſt 
be /hewn for cauſe, againſt a motion 
for leave to take out execution againſt 
the caſual gjector: otherwiſe, the exe- 


See Ejectment. | 3 

Lies not from the courts of the city of 
London, to B. R. though it does lie 
thither, from all other corporation 
counts. T9) 

Cofts and damages, upon affirmance of the 

judgment Boro to be recovered; and 


| bow mach. 1096, 1097. See Intereſt. 
|  Gvbidence 


| "he pleaded * for affeult 'demeſur :** 


= * * * — * 5 * 1 
5 , 2 » 
„ | I» 4 , * a 0 2 
all. an alter cad.. WHT © __ a 4 PS > ER non” As © 


be given (by 3 J. 1. c. 8.) in actions 
of debt upon (rel Zend, or upon obli- 


0 third perſons, as a collateral ſe- 


_ 2dly, Its being payable by infal- 


: 3 


85 


aral 1 n | 


h 8 _ MOT e.? „ 4 T7 4 | Tr jp 1 . % 

; | " Evidence .. SOX. 4 1 
d eee e c 1 
Of havin & taken the Jacrament cbitbis a eee — 2 on, . 1100 

| _ gear next before election into 4 cor- | We _ 4 I | | 


© + {v3 1 erst 4 mY! i vo Han NH 1 
porate· offiee -en neceſſary \,to_be | . a me 
given; when 1 5 5 1010. See aa e ab Freight. e 
e The K ſhipped. a cargo of fiſh 

85 I on board the N $ ſhip, to be 
e ieee wit: ent 3 from Newfoundland to Liſbon : 


t be WE ty laintiffs had alſo a cargo f, fn 
1 muſt WM 55 a ge * e ſhip 


pol 1 proceeded. 17 days on her,yoy- 
facias.. to revive it; in order to pre- | +. e, and Was TAK EN within 4 days 
vent a ſurprize upon the defendant. ail of Enn It was retaken within 
But this rule does act hold, where * 3 days, an 4 brought; into Biddeford. 


defendant has himſelf. affected the delay The plaintiffs, having inſured the 
B aan | - 228 Bdinble. batjng,.laluead the 
f Hy” 10 to hes cauſe. why ſuch an AAN DONE to the inſurers. 


bs execution ſhould not be ſet Ade, The defendan 1A goods oy the 
£ was diſcharged even wi th cs. 660. recaptors, and paid them 
4 capias ad /a 5 tisfaciendum ale teturn- auintal ſalvage, at the rate T4 105. 
able at a day which falls out of. term, | per quntal value: (the prime coſt was 
' would zot be woid, (though. hable to 10, 64. per quintal.) . The fiſh. could 

de ſet aſide on motion: bY nor can ſuch | not be ſoid in England, for more than 
a defect in. it be taken advantage off "a . per quintal, clear. The defendant 

by Bail, upon a general demurrer io a} ſent itto Bilbaa, whereit was ſold; 883. 
ſeirt . brought Agua. them. | aſt, If a freighted-ſhip becomes 4%. 


W 11 88. 5 ald on its voyage, accidentally 
>d 368 bingo 31 251m? A 00! and without any fault of the — 

* — "FX 4 $1 4$£4548 %# , « - * _ 
* , — 114932 ann I 178 7 53 the auch er has bis OPTION, either 
1 PE d WT 7 Fakkot en ö T5 44 to refit ãt, (in convenient time,) or 
OF PORT TORT er ie 5 to procure another ſnip to carry the 


F-a-faRtoritrowing the circumſtances - goods. If che freighter diſagrees 
of his — . — be deſperate, and to this, and will- not ſuffer it, the 
„ 2 that he muſt. break; unleſs | g maſter ſhall yet be intitled to his 
| dhe can procure credit, advance, WHOLE. | freight, 'as * the Fr 
money upon his bills, 20 gave him from voyage. 887, 888. 
an immediate failure, this is No W 1 But the . 4 (if i in no fault) i is, 
900. inen nb 1. at all events, and though he neither 
39325 146 nta d „ reits his own ſhip nor procnres 


1 fon of 1b, 25 . Tit, Relation 4 - another; lead . 


(RATA ITINERTS, i. e. in 
Pleading, Evidence. 1.11, ten be furh former part of the voyage 


; Where the truth of the fact wr be as he en N vos ; 


— 


I 


emed wk ite 11 to 932 to 891... 
r, EY abt, be ed pe ended 
Fraud. „ hog: bud gt * x7" parts of it: and therefore 2 


A 


or the whole freight had been the 
If 2 fatter, Inowing the 'circumbances of | - rateable proportion, had the whole 


vo: __ 
wy os — 
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s princi e deſperate, and be- | + + cargo been ſaved. 888. | 
5 my - g's he 2 unleſs he "ts But here was /alvage paid for 1 
_ procure | credit, advances money | \ half: therefore half muſt be con- | | 
upon his bills, 7 fave him from an im- ſidered as let; and half, as ſaved. | | Ft 
. ncdiate failure, this is uc fraud. 940 n the -rateable propor- | 1 

e | tien 54 
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TT 
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u ul, of ne Pr 
lan is 13 of balſſ of the full freight. | 


888, 890. 6 
The value of the goods; * | 
they ſold for, or whether- they are K 
ſpotled or not, was nothing to the | 
maſter ; becauſe che freighter root | 
them; and he muſt take af that are 
Wh ſaved, or none: but the maſter had 
earned his So by 8 chem. 


had been excaſed freight.” "had. 
Jr The maſter is not-bound to ae 
Auer the goods, IO” he i is 


aid his TRE 890. 


os 4 18. Ne VEL . 
" ddd ELITE 1 — 1 tn FP 4 I 0 82 
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| Aris: er upon the caſe akfevecal pro- 

ö 9 — s: 3 Counts; aſt, Upon a bill of 
5 * 5 wr at PARIS, by the in- 
. — Sir Fohbn Bland, upon himfelf in 
Ex oL AN, ſor 67. payable to the 
pflaintiff *s order, tem days after fight, 
value received, And accepted by Sir 
Jeb Bland; zd. Count — for 700 J. 
leut and 1 by the plaintiff to 

Sir Jalm Bland; 3d Count for 700 /7. 
had and * 00 by Sir Jobn, A the 
-- plaintiff s uſe. General iſſue. Ver- 
dict ſor the plaintiff, for 672 l. dama- 
ges, ſubjeR to the gpinion of the court, 
on the — facts proved and ad- 
8 mitted, VIZ. 
4 won — there L EN 
* the plaintiff to Sir Jobs, at the 

| e and for 373 /. 
more rod at the/ame time and place, 
by Sir Jobn to the plaintiff, at play. 
But the play was very fair; and zo 
impatation on the plaintiff's: behavi- 
our: and ſeveral other perſons of 
_ faſhion were then and there at play. 
That Sir John and the plaintiff were 
| both gentlamem, That in Fa ANR, 
money Los T at play, between gentle- 
men, may be recovered, as a debt of 
. Sonour, before the MAASHALSs or 
Francs; who can enforce obedience * 
to their ſentences, by impriſonment; 
though ſuch money is not recoverable | 
in the 0x Dinas courts of juſtice | 


— 


Gill of exchange was 


there. — LENT 10 e 


with, or at the a at la 
may be recoverell there, * * 


the r courſe of juſtice; 


L there bein no poſitive law a 1 it. 
ee 55 Que Kon, Whether 
| 22 the plaintiff is intitled. to oper 
© any thing, and WHAT, 
"0 adainiftratrix of Sir ph rag? 
Reſolved, 


1, That the plaintiff can mor recover | 


UPON, this bill of exchange, by force 
of the warez it being a voip 
"SECURITY, both in France and in 


© "England, as being for a gaming . 


1078, 1079. 
It, The arties had an expreſs view 
_ to the of ENGLAND; and the 
payment was to be in ExoLanp, 


8 not till ten day s after ſight. in 


LAND; and he laintiff has 


82 a NGLAND: 


© "therefore the laws of EncL 
muſt govern and be the rule 7 
©" _ tertnination. 1078, 1081, 1082, 
© 1083, 1084. 
iy, But the e df Nene and 
22 England are both the /zme as to oo 
money won: the contract is woi 
as to THAT, by the laws er dal 
countries. It could not be recover - 
cd in any ordinary court of juſtice 
there, notwithſtanding the bill of 
exchange: and the remedy in this 
extraordinary juriſdiction before the 
marſhals ide even the parlia 
ment of Paris would pay no regard 
to) is only in PERSON Au, in its 
_ utmoſt extent, but can not be ex- 
tended againſt the AbATINISTRAA- 
TRIX; nor indeed could they have 
taken cognizance of this matter, 
had Sir n 479. 
1080, 1083. 


24, But the nn good, as far 
as relates to the money 1 ENT at this 


time and place of play; and remain 
, notwithſtanding the ſecurity's be- 
ing bad and void for the hole : for 

| the CONTRACT . OO 

\ ſecurity is not. curity, n 
entire, is bad for the — — 
contract remains god for that part 
which aroſe upon a good conſideration, 
1081, 1082, 1084, 1085. 


it, As to * * bond 


* 


% 


2 Table of the Printipal Matters. 


| 2 LENT, at the time and place of 
SY play in France, (and not ſtated to 
be lent to play with, or for the 


© 55S Purpoſe of play, J the contract remains | 


good, ibid. 


zdly, The words, contract and con- 


* tradis for the ſame, are not in 
9 Ann. c. 14. (as they are in 16 C. 
2. c. 7. F 2.) and were probably 
| y out if nedly. 1081, 1082. 
And, per Wilmet, juſlice, the ꝙ Ann. 
does not mean to make the contract 
void, where the money is fairly and 
bona fide lent. 1082. | 
3d, INTEREST for the 300 J. ſhall be 
allowed to the plaintiff. 1084, 1085. 
iſt, From the time when the money 
was payable. 1085. | 
* To the time of liquidating the 
debt, by the court's giving the 
Judgment. 


9 | | 
_ Iſt, This is agreeable to natural ju/- 
- tice. 1081, 1086. 


adly, And to /aw, both ature and 


common. 1086, 1087. 
_ 3dly, And to the practice of the court 
of Chancery and of all other courts. 


1087, 


G:and Jury, 
Ought not to conſiſt of more than 23 
actually ſworn upon it. 1088. 


0 be 0M jp" Ou 


. 


* 


Habeas Cozpus, 

FOR a yrxisoner or war taken 
on board of an enemy's privateer 
ſhip, and alledging and proving by 
affidavit, „“ that he was a foreigner, 
< ſubje& of a neutral power, taken 
* by a French privateer, in an £ng- 
« gliſb ſhip, as he was coming toExg- 


land to enter into our Eng/z/þ mer- | 
* chants? ſervice, and detained 6y 


% force and againſt his will to ſerve 
«* on board the French privateer. 


Thit court will not take upon them- | . 


ſelves to ſet him at liberty: the ap- 
e muſt be to the crown. 765, 
700. 


1081, 1083, 1085 to 


| mind; being got into bad hands, and 

too infirm to be brought into court by 
habeas corpus, a rule was made, in the 
firſt inſtance (without time to ſhew 
cauſe), for a doctor, apothecary, 
nurſe, relations, and attorney, ta 


have acceſs, to adviſe and aſſiſt her. 
1099. 1100. | 


Habeas Cozpus cn Cauſa. See 


.  Pracedendo. | 


When to be delivered (purſuant to 21 F. 
I. c. 23. F 1, 2.) 759. See Statutes. 
A by-law ſhall not be objected to, in 
a /ummary way, upon motion, on the 

return; except in caſes from Lonpon. 

779. In all other corporations, the 
plaintiff muſt declare here: and if the 
defendant has any objection to the 
by-law, he may demur. ibid. And 

this, though the by-law has negative 
and exclufrue words, ** that the action 
« for the penalty ſhall be ay” * 
« the Corporation-court, not 
& elſewhere.” ibid. 


55 Heriots, 


Are not aſſeſſable to the pcor. rates. 91, 
992. See Manor, Statutes (43 Kliz, 
c. 2. f 1. ), Luit-Rents. 


Digh-Bar Money, 


I the money paid to the box upon cer- 

tain motions in court, every day, (as 

for judgment, for writs of certiorari, 
mandamus, habeas corpus, and other 
original writs,) and upon all motions 
on the /aft day of a term; and alſo 
upon all affidavits ſworn in court. 
867. ; 

It FS zot belong to the priſoners. ibid. 
But hath been conſtantly paid by the 
ſecondary of the plea-fide, to the 

* clerk of the junior judge of the court; 
to be paid over to all the four judges 
of the court, equally; to be diſpoſed of 

Ey them for ſuch CHARITABLE TV- 

POSES as they in their diſcretion ſhould 


A perſon extremely weakened in body and 
Vor. II. 


| think proper. ibid. and 858. 


miab - war- 


| 


Sending men and teams, to amend them, 


fix days according to 22 C. 2. c. 12. 


89. 832 to 835. See Indidment. 


Hoſpitals — 


: Rateable, or not, to poor's tax, avindow 
tax, land tax, &c. 1053 to 1066. 
See Orders. | | WER 


. 


|  Anvittment, 
WHERE a flatute CREATES a 
= NEW offence, and appoints a par- 
ticular method of proceeding, that ſpe- 
| cific method muſt be purſued, and nc 
other : but where it was an offence 
antecedently puniſbable BrroRE the 
- ſtatute, we 1 "ſtatute preſcribes a 
particular ſummary remedy, there 
EITHER method M wh purſued, 
is. the ſummary remedy, or an in- 
— 2 — law; becauſe the 
particular remedy is CUMULATIVE, 
and does not take away the former 
remedy. 803 to 806. V. ſupra 545. 
Therefore an indictment lies for di- 
obedience to an order of ſeſſions ; becauſe 


it is an offence indictable at common 


ibid. 8 Bas 
. e ularly for diſobedience to an 


order of faſtons, founded on 43 Elie. | 


6. 2. & 11. ordering a grand- 
: bad, - maintain his grandſons; in 


which caſe, as this remedy (by in- 


dictment) exiſted before the ſtatute, 
there are now TWO remedies z one, 
by indiftment for diſobeying the order; 
the other, to diſtrain for the 205. 


| penalty, after the expiration of the 


month. 26:4. | | 
But it would be oppreive, to take the 
remedy by indi&ment, where the ſum- 
mary remedy can be uſed; (which, in 
| circumſtances, may be impracti- 
e.) 804. 3 
Nr. ry 2. . 59. For not ſending 
a cart and men to the highways. 
832. : 


zſt, © Being then ſurveyors“ —is a 


| 


| 


— 


— — 


555 


3 
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Jufficient averment, i that they avere 
10.” "B34 25 

2dly, It is not neceſſary to alledge 
wwhen or by whom the ſurveyors 
were appointed. \;þid. #3 

3dly, This was an offence indi&#able 

BEFORE this a#; and therefore the 
particular remedy given by it is 
CUMULATIVE. 834. . ſupra 
545, and 803 to 805. | 


Lies agaiaſt a conſtable, for a miſde- | 


meanour in «<vilfully ſuffering a looſe 

idle, lewd, and diſorderly woman, taken 
up by one of the nightly watch as a 

common ſtreet-Walker, and delivered 


to him for fafe cuſtody, to ęſcape out 


of his cuſtody, before ſhe could be 
carried before a magiſtrate, 866, 
867. | 
For 4 CONSPIRACY, © to indi for a 
capital offence,” was laid, that 
* the defendants did wickedly and 
« maliciouſly (omitting the word 
«« falſely) conſpire to indict and cauſe 
to be indicted . G. for a crime 
or offence (omitting to ſpeci 
% WHAT crime) liable by the laws · of 
« this kingdom to be puniſhed capi- 


«« tally: and that they, accorping © 


„ To the conſpiracy a ore/aid, between 
«« them as aforeſaid before had, vip 
, afterwards, FALSELY, wickedly, 
« and malicicuſly indi him, c.; 
Specifying the very indictment ifelf; 
which appears to "4 fer a capital crime. 
This is a good indictment; although 
the word FALSELY?” is not added 
to the fr? charge of the conſpiring, 
nor the particular crime there ſpeci- 
fed. 99 And although it is noe 
laid, * that the ſaid V. G. was ac- 
« guitted of it.“ 998, 999. Note 
—the ſentence was not the viLIANOUS 
Judgment ; though the indictment con- 
cluded contra Ffermam ſtatuti. ibid. 
and 1027. It was a long impriſonment ; 
pilory twice; a fine; and ſecarity for 

odd behaviour, 1027. | 

On 5 Elix. c. 4.5 31. tor exerciſing the 
occupation of a TANNER, not havin 


therein —is ſufficient wi r Hou r fpeci- 


Hing and averring the avant of ather 
qualifications allowed by /ub/eguent 
ſtatutes ; for ſuch other qualifications 

| or 


ſerved an 1 for ſeven years 


2 


Sr - 2e ny © ow 


35 4 Fable of the Prigrigat Matters, 


dx exceptions onght to be ſhewn 2 
the defendant. 1036, 137. 
For where an indictment is brought wor 
ga ſtatute which has general probibitory 
words in it, It is ſufficient to charge 
the offence generally, in the words of 


it: and if a /ub/equent ſtatute, or even 


a clauſe of exception in the ſame ſtatute, 
excuſes or excepts perſons particular- 
ly circumſtanced, out of the general 


words, ſuch excy/e or exception muſt | 


come by way of p/eaor evidence. ibid. 
But where the words of a flatute are 
 deferiptive of the nature of the offence, 
or the purview of the ſtatute, or are 
neceſſary to. give a ſummary juriſdiction, 
9 — indictment 2 in my Caſes 
ſpecify in its particular words. 1037. 
For — ſelling and 3 g 
16 gallons of amber-beer as AND 
FOR 18 gallons, and receiving the 
price for 18 gallons, with intent to de- 
ceive and defraud—judgment was ar- 
reſted: for this is not an offence in- 
dictable, but a ci injury to a pri- 
vate individual, owing to that private 
perſon's own carelt ſſneſs; a mere non- 
performance of contract. 1127 to 
1130. V. infra 1130. S. P. accord. 


Such private unfair dealings (unattended | 


with the circumſtances of falſe tokens, 

or falſe weights and meaſures, or con- 
ſpiracy) are not indictable; as deliver- 
ing a leis quantity for a greater, or ſell- 
ing an unſound horſe, as and for a 
ſound one. 1128. 

The true diſtinction is this. In all /uch 
impoſttions or deceits, where common 
prudence is ſufficient to guard a perſon 
from ſuffering, the offence is not in- 
dictable, but the injured party is left 

to his cv remedy : but where ſuch 
methods are taken to cheat and de- 

ceive, as a perſon can not by ordinary 
care or prudence be guarded againſt, 

(as falſe weights and meaſures, or 


falſe tokens, ) there it zs an offence in- 


dlictable. 1129, 1130. | 
In a criminal charge, there is 20 latitude 
of intendment to include more than is 
charged: the charge muſt be explicit 
enough to /upport it/elf. 1127. 
The court may uſe a 4:/cretion either to 


guaſb an indictment on motion, for in- 
tufficiency, or to put the defendant to 


demur to it; but qfter verdict, they 
are chliged to arreſt judgment, if they 
ſee the charge to be inſuflicient, 

1127, 1129. * 
For ſelling and rein 31 buſhels of 
oats AS AND FOR 4 buſhels, know- 
ingly and with intent to deceive, &c, 
— guaſhed on motion; the point having 
been fully and ſolemnly ſettled in the 
{| preceding caſe. 1130. V. fupra, 

the laſt caſe Eefore this. 

For a nuſance in keeping a di/orderly 
houſe; and therein, for lucre and pro- 


fit, unlawfully and wilfolly cauſing 


and procuring evil-diſpoſed perſons 
of il name and fame, and of diſhoneſt 
converſation, to frequent and come 
gone in it; and unlawfully and 
ifully permitting them to remain 
there, 
at cudgels, and miſbehaving themſelves 
—1s a good indictment. It was ob- 
jected to, as being 700 general. 1232, 


Ankozmation, 


Againſt a jaſtice of peace, upon a charge 
of his refuſing to grant à licepce to 
ſell ale, unleſs the man would fr pay 
him a collateral and diſputed debt; 
and then conviging him for ſelling 


ale unlicenſed, without any previous 


Summons ; was denied upon the merits, 

2 the facts came out.) 653, 654. 
ut 

iſt, The juſtices have no authority 
to annex ſuch conditions. ibid. 
V. ſupra 556 to 565, infra 1345. 

_ 2dly, The complaint ought to a/ledge 
his own innocence ; to intitle him to 
make this application againſt the 
Juſtice, 654. 

A frivolous complaint being made the 
ground of an application' for an in- 
formation, (againſt a juſtice of peace,) 


the ATTORNEY, as well as the origi- 


nal complainer, was made liable to 
the cosTs, (the rule being diſcharg- 
ed with coſts;) he not only having 
Joined in the affidavits and thereby ap- 
pearing as co- proſecutor; but havin 
alſo declared, * that if it ſhould _ 
e 2 1004. he would lay the juſ- 
tice by the heels.“ 654. 
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1 cvininal complaint againſt a juſtice of | 


| 
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peace, ſhall not be attended to and 
entered upon, till the maker of it 


ſhall have di/continued his civil ation | 


already brought for the ſame injury. 
720 to 723. See election. | 
Againſt a juſtice of peace, for a miſde- 
meanour in his ofice— OE 
It, If the juſtice had acted irregular- 
| by, (yet without any bad, oppreſ- 
five, or injurious intention, he ſhall 
mot receive cofts ; although the com- 
plaint againſt him be ill-grounded, 


miſrepreſented, and even partly | 


falſe : for though ſuch a complain- 
ant deſerves to * puniſhed in coſts, 
yet the juſtice ought not to receive 
. 23. 
zd, But the rule againſt the juſtice 
= mo: be liſcharged, without coſts. 
Againſt ſeveral perſons for publicly 
SINGING in the High-ſtreet, before 
a tradeſman's door Two libellous fongs, 
one groſsly ——_ upon his daugh- 
ter, the other upon his ſon; with 2z- 
tent to molet and diſcredit him and his 
faid children, and to deftroy his dome/- 
tic peace and happineſs in his family, 
ce. Two of the defendants were 
convicted upon the fourth count; 
and there was a general judgment 
againſt them, upon this aue count. 
On motion in arreſt of judgment. 
Iſt Objection. That an information 
or indictment will not lie, for pub- 
liſhing two diſtinct libels upon two 
diſtin perſons; any more than for 
an aſſault upon two: becauſe they 
are diſtinct offences, and may require 
different puniſhments ; and cannot 
therefore be joined in one indict- 
ment or information. 983, 984. 
But reſolved, iſt, That the whole of 
this charge is one ſingle offence : 
the giſt of it 18 ſinging theſe ſcan- 
dalous ſongs, avich the intent charg- 
ed. 2dly, That the caſe of Rex v. 
Clendon, that an indictment will 
gor lie, for an aſault upon Two,” 
is Nor law. 984. I® 
Ad Objection, Several diſtin? de- 
*  fendants charged with /everal and 
_ diftintt offences, cannot be joined 


ment; becauſe the offence of 4 
is not the offence of the other. 984. 
But reſolved, That this was an entire 
joint offence, committed by both; 
and not like the caſe of perjury, 
which is a /eparate offence in each. 


general judgment upon- the avhole 
4th count: whereas the Jatter of 
the two ſongs is not at all libellous, 


958. | 
But reſolved=1ft, That the latter ſong 
is libellous and defamatory : 2dly, 
If it was not, yet upon an informa- 
tion or indiftment, it would only go 
towards leſſening the puniſhment; 
but would not be a ſufficient reaſon 
for arreſting the judgment. 985. 
Againſt a juftice of peace, acting honeſtly 
and candidly and without ill intention, 
' ſhall not be granted, even where he 


plaining ſhall be left to his ordin 

remedy. 1162., And if he be com- 

aer e. of without ſufficient ground, 
e ſhall have his . ibid. 


Infozmation in nature of Quo Uar- 
«„ Rr. 


The proſecutor ſhall pay coſts, where he 
makes a groundleſs and frivolous ap- 
plication, knowing it to be ſo. 780. 
See Cofts. | 

Will not lie againſt a aue corporation, 
(as a BOD) at the relation of a pri- 
wate perſon, in the name of the Clerk 
of the Crown, though leave be aſked 
of the court: for /uch an information 
is not within 9 Ann. c. 20. F4. A 

corporation uſurping upon the crown 
muſt be complained of by the Attorney 

General, on behalf of the crown. 869. 


Inſpe tion 


ered to be had by proper perſons, 
: previous to granting a habeas cor pus. 
55 1115. : | 


rogether in ons information or indict- 


| Inſurance. See Policy. 
7 Intereſt. 


8 9075 ; 8 ; 
3d Objection. That this is an entire 


has acted 14775 but the party com- 


or —_— confined in a mad-houſs, | was | 
O 


} * r. * N 
. * . * 
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* 
Intereſt. 
i | 
3 : 


Where the ſum recovered ſhall carry in- 


tereſt, and rem what time; and 16 


what time. 


1081 to 1089. See 
Gaming. : 


In 'caſes where n wow action may be 
brought, and a ſatis faction obtained | 


thereupon, for duties or demands 
ariſen fince the commencement of the de- 


pending ſuit, that duty or demand 


ſhall not be included in the judgment | 


on the former action; and there, the 
damages ſhall be aſſeſſed only up to 
the time of the wrong complained of. 
' But where the intereſt is an acceſſary 
to the principal, and the plaintiff can 
not bring a new action for any intereſt 
n due between the commencement 
of the action and the judgment in it, 


ijt ſhall be included. 1086, 1087. See 


Gaming. 7 | | 

the Eaft Indies, the allowed intereſt is 
nine per cent. A bond was given 
there, where both parties then re- 


In 


fided, conditioned for payment wth | 


that intereſt. An action was brought 
upon it here: and verdict for the 
plaintiff, The defendant affected 
very great delay, in various methods; 


particularly, by bringing a avrit of 


error in the Exchequer chamber, and 
alſo in the manner of proceeding upon 


it. It is both law and juſtice, that | 


the plaintiff ſhall recover the ſum 
lent, together with INDIAN intereſt 
up to the time of fgning tbe judg- 
ment; but with only the LEGAL in 
tereſt of this country, upon the accu- 
mulated ſam liquidated and aſcertained 
by the judgment, from the time of 
ſigning the judgment TILL a&ual 
payment of the money: for that is 
the real damage which the plaintiff 
has ſuſtained by the delay of the exe- 
cCution, and the detention of his debt. 
1096 to 1099, | 


3ſt, He may either bring an action of | 


debt on the judgment, and have, da- 
mages pro detentione debiti. 1096. 
2dly, Or he is intitled to a ſatisfac- 
tion or this damage, under 13 C. 
@+ Hat. 2. c. 2. (58, 9, 10) which 


obliges the plaintiff in error to 
give ſecurity as well for damages as 
cCoſts. 2. | | 
zͤͤly, And there are ur courts, to 
Which writs of error may be made 
returnable: wiz. the Houſe of 
Lords; the Court before the Lord 
Chancellor; Treaſurer, and Judges, 
(under 31 E. z.) the Exchequer- 
Chamber, before the Fudges of Gy 
B. and Barons. (under 27 Eliz, 
c. 8.) and this Court of King's 


ITS, ce 


Bench. ibid. 
1ſt, The Lords give coſts according to 
their diſcretion. 1097. 


2d, In the 2d—it is done by the 
Lord Chancellor or Lord Keeper, 

perſonally : and the practice is, to 
give intereſt from the day of figning 
the judgment, to the day of affirming 
it there; computed according to 
the current rate of intereſt, not ac- 
28 to the Hrictiy legal rate. 
ibid. | ; 

3d, In the zd (the Exchequer-Cham- 
ber) the officer ſettles it, unleſs 
there be particular directions given 
by the court: and he, in taxing the 
coſts, allows double the money out 
of pocket, or thereabouts, but no 
intereſt. ibid. > 

4th, In this court, the officer taxes 

' theſe coſts of affirmance, ſomewhat 
more /iberally than other coſts; but 
has never any regard to INTEREST, 
nor allows it as of courſe : but the 
court themſelves have ſometimes 
ordered intereſt to be computed on 
the ſum liguidated by the judgment 

below. ibid. . 2 


Ireland. 


Trial by a jury of the next Engliſh 

county. 859. See Trial, Berwick, 
Importation from Ireland into this king- 
dom. 1175, 1176, See Statutes, 
Conviction. 


i 
Judges Orders. 


In vacation, a judge at chambers may 


make an order, that the defendant- 
P p 3 4 ſhall 


Tx 
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. Mall plead ſuch a plea as he will 
8 by.” 782. 

2 Ave as the plain h 
uch an iſſue as the plaintiff might go 
1 upon. 782. AS a 


Judgment, 
Fihal—Interlcttory= = 


On the crown ſide 


rf, The judgment Aue is the offce | 
is only interlocutory : and the award | 


<< quod capiatur is only to bring 
the defendant in; but is ret itſelf 
the fral judgment. 801. 
2d, Therefore a motion in arreft of 
. Judgment may be made (on the 
crown fide) at any time before /en- 
tente pronounced. ibid. = 
Pillainous —What it is; and when to be 
- awarded.” 996. es Ho | 
For tlie plaintiff, on one count or on one 
ea; and againſt him on another : 
in what manner %, are to be tax- 
ed. 753 to 756, and 1232. See Plead- 


* 


4 Jurisdifion. 

Conſent cannot give it to a court which 

Ans it not. 746, Pos 

Of the court of Kinig*s-bench is not taken 
away, unleſs by expreſs words. 1042. 

See Certiorari. - 


tiene denaſne—See Ancient Deng. 


| Juſtices of Peace. 
Charge of refu/ing to RECEIVE an in- 
| 8 — a baker, for baking 
puddings, pies, and other ſuch things, 
for dinner, on a SUnDay, _— 
to 29 C. 2. c. 27: whereas he did, 
in fact, receive and Bear it. The 
rule to ſhew cauſe why an information 
ſhould not go againſt the juſtice for a 
miſdemeanour; 'was diſcharged with 
che. 787, 788. See Baker. — 
Acting hone/tly and candidly and without 
any bad view or ill intention, ſhall 207 
be puniſhed in the extraordinary 
dF: of an information, even though 


he has ated 7Zllegally : but the party | 


complaining ſhall be left to his cd 


| nary remedy. 1162. 


ading ISSUABLY 2 means pleading 


| And where 
they arecomplained of without reaſon, 


» i 


2 


they ſhall have 4%. | 1162. 


® 
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Latin 


* 
: 


perſon put APPRENTICE SUR 
GEON of London. 892 to 897. See 
 By-Law. | 1 1 ; | 
Aetſtat— 
Where the true time of ſuing it out is 
material, it may be ,, notwith 


Pleading, 950.tog6g.  ' . _ 

It was not ſettled, A many years after 
the ſtatute of 21 J. l. c. 16. © that 
« the plaintiff night reply a latitat. 


And now, though the larizat is holden 
to ſave the bar, within the equizy and 
reaſon of the ſtatute, yet it muſt be 
taken out <vith intent to declare in that 


_ filing of the bill. 7:4. 


| muſt be of the preceding term. 964. 
A Ale, is a ay por , of a 2 | 
action. 5 3 | 
A latitat may bear date before the cauſe 

of action, if really profecuted after 


it. 967. 


Leaſes. 

A leaſe “ for 7, 14, ox 21 years, as 
ce the lefſee ſhall think proper; (upon 
which the leſſee enters, and continues 
in poſſeſſion;) is undoubtedly a good 
leaſe for wen years; whatever may 

be its validity as to the two other 
eventual terms of 14 and 21 years. 

Wt 3 ö 1. 

A leaſe may commence. at one day, in 


point of computation ; and at another 
day, in point of intereft : and ſuch a 
leaſe, ** habendum from a day paſt, 


« for 8 years then next enſuing; 
aid term to commence and begin 
| 95 from 


« the 


The te of a latitat ſued out in vacation 


tanding the %. 963 to 967. dee 


action, and muſt be continued to the 


cc the ſame premiſes,” ſhall not be 


eſteemed uncertain in its commence- | 


ment. 1190 to 1198. 


Libel, Libellous. 


Words ſpoken or ſworn in a man's own 


defence againſt a complaint in a court 


of juſtice, are not actionable; becauſe 
it is in a legal and judicial way: the 


words were which Sir F. A. hath | 


4 + falſely ſworn againſt him. 809 
to 813. See Affidavit. 


Licence — 
To ell ale. 653, 654. V. fupra 556 


to 565. and information, (under 653, 
654. and under 1345.) | 


Limitation, 

In pleading the ftatute of 21 FJ. 1. c. 
16. If the plaintiff replies, that 

« he ſued out a LATITAT Zefted 

« qvithin time, the defendant may 
(in his rejoinder) few the TRUE 
time of ſuing it out, notwithſtanding 
the teſte. 967. See Pleading, 950 


The limitation of ſuits is founded on 


public convenience, and adopted by 
courts of wo 961. 5 

The replying a latitat is now holden to 

ave the bar, within the reaſon and 


equity of the ſtatute : but it muſt be | 


taken out WITH INTENT 420 declare 
in that action; and muſt be continued 
+ ta filing the bill. 961. | 
Of Action-. Acknowledgment of the 
debt, * commencement of the ac- 
tion, takes it out of the ſtatute of limit- 
\ ations. 1099. 


London. 


On the return of a habeas .corpus ( . 
cauſe) the validity of a by-law ſhall 


not be determined in a ſummary way, | 


in the caſe of any corporation except 


Lendon. 776 to 780. See Habeas 


Corpus cum Cauſa. 


No aorit of error lies to B. R. from their 


| 
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e from and immediately after the de- | 


« termination of an exiſting leaſe of | 


courts; though it does from all other 
corporation courts. #bid. | 


Wandamus, 


TO reſtore a corforater. 731 to 736. 


See Corporation, Amotion, Vol. I. 
Disfranchiſement, 2 
Cro/s or concurrent manaamuſes t 
« to elections in corporations, are 
not to be granted of courſe, without 
ſome ſpecial and particular reajons : 
783 to 785. 


| But it is otherwviſe, if there be a ground 


of ſuſpicion laid, that the party firſt 


| * applying for the writ, does not really 


„ mean to execute it. ibid. 

The court will not ſpecify to whom, 

name, ſuch writs ſhall be directed: 
the perſon who applies for it, is to 
take care at his peril, that it be di- 

refed to the proper perſon. 784, 

bieden to the Mey 

Directed to the Mayor and Furats (of 
Rye ) ,** to admit and ſwear a Jurat.”” 
The Mayor claims a /ole and exclu- 

five right to the nomination of him; 

and the JuRaTs deny any ſuch right in 
the mayor: ſo that they can newer 
JOIN in any return. It was therefore 
conſented to try the right in a fzigned 
iſſue. 798, 799. I 

To admit a Quader, having taken his 
AFYIRMATION, but refuſing to take 
the or H preſcribed by 26G. 2. c. 18. 
into the freedom of the Turkey Com- 
pany — was granted pcremptorily, 
1004, 1005. See Quater. 1 


Brought by a corporate-officer, who is 


the ſacrament within a year before his 
election, and © non fuit electus“ re- 
turned to it: hen it is, and where 
it is act incumbent upon him to 
PROVE his having done it. 1013 to 
1017. See Sacrament. 
Lies, to reſtore a CURATE OF A CHA- 
rer, being a donative endowed 'avith 
lands; the curate having been ap- 
pointed, and claiming @ right, (though 
conteſted,) and having a licence, and 


having been 11 weeks in quiet paſtan, 
and then turned out by force: ü 


P p 4 1 


— „ 


charged with having omitted lo tale 
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What muſt be proved by the plaintiff 
in ſuch action. 667, 668, See ies. 
ment. | | ü 
What may or may not be controverted 
by the defendant. ibid. See ut 
ſupra. Ev. 1 


bs a temporal right; and where there 
is a temporal right, the court will aſſiſt 


by way of mandamus. 1044 to 1047. | 


1ſt, A mandamus © to reftore”” is the 
true e har pod for a wrongful 
diſpoſſeſſion of any office or function 


which draws temporal rights after | 


it; in all caſes where the eſtabliſh- 
ed courſe of law has not provided 
ſpecific remedy by another form of 
| rn -* 1045. HEM 
2d, If the biſhop had refuſed (with- 
out cauſe) to | Pa this chaplain, 
oy might have had a mandamus. 
ibid. 8 — 
3d, Neither eje&ment nor treſpaſi (if 
be had the legal property in him, 
and could bring thoſe actions,) 
would be a sPEC1FIC remedy to 
reſtore him to his pulpit, and quiet 
him in the exerciſe of his function. 
.. | . 
To a treaſurer of a county, requiring him 
to reimburſe conſtables, on the act of 
.. e, ons 16, 17. relating to 
rogues, vagabonds, and idle and dif. 


orderly perſons. 1197, 1198. Sce| | 


Statutes. 


pe ' Wanoz — 


Neither the guziz-rent, nor the heriots, | 


or other caſual profits of a manor, are 
RATEABLE 70 the POOR-fax. 991 to 


Hideo in ancient demęſue. See Ancient 
Demejne. 

Marriage — 

Contrary to 26 G. 2. 33. 11. is ABSO- 
LUTELY void. 898, 899. See Or- 
ders of Removal. 

In a foreign country, muſt, in general, 
be governed by the laws of that coun- 
try, where had: but marriages in 
Scotland, of perſons going from Eng- 
land for that purpoſe, may come un- 
der a very different conſideration. 

1079, 1080. | 5 


Helne Profit - 
In whoſe name the action for them is to M 
be brought! 668. See Zement. 


iſt, It wil 


Wilitia, 
A. /ubftitute muſt, fince the act of 33 G. 2. 


within the 31 C. 2. c. 26. § 28. 
1151. R 
Though a town has a ſeparate ſtock. of 


be reimburſed out of the counTyY- 
ock, for allowances made (under a 
proper order) to the families of ſuch 


for inhabitants of other parts of the 
county. ibid. „%% 2 


Moner 
Payment of it into caurt. 578. See 
: ; Practice. | * ow £2 


Moꝛtgage 


+ high-ſeas, by a trader, is good, wwith- 
out actual delivery of poſſeſſion. 941. 
See Bankrupt. 

Of copyhold land in fee, forfeited, and 


980. | 

A mortgage is a charge upon the land: 
and whatever words in a will would 
give the money, will carry the land aloug 


with it. 978. 

{be liable to debts. ibid. 
2d, It will go to executors. ibid. 
zd, It will paſs by a vill not made 


ibid. and 979. A 
4th, The afignment of the debt, or 
: forgiving it, will draw the land after 


Ma 979: 5 7 
5th, So if the debt was forgiven only 
by parol, ibid. - 


* 


Navigation | 
AY not be ob/trufted by caſting 


rubbiſh, or unlading ballaſt, in any 


havens, 


c. 22. be conſidered as a militia- man 


their own, and does not contribute to 
the county-ſtock, yet they ought to 


of their men as have been ſubſtitutes 


Of Hips abroad, or cargoes upon the | 


deviſed by the mortgagee. 969 to 


according to the fatute of frauds. 


CY 


- havens, roads, channels, ©. ; but 

' ONLY upon the LAN D, where the tide 

never flows: by 34, 35 H. 8. c. 9. 
and 19 G. 2. c. 22. 656 to 661. 

| Iſt, The unloading it into a hopper, 


with zntent to carry it out to ſea, is | 
gainſt the a_—_ o- 


an offence a 
viſion of the latter act, which ſays, 
« That it ſhall zo: be diſcharged, 


* but ONLY upon land.” 639, 


660. 


2dly, But putting it into the hopper, | 


in order to carry it upon land, would 
_ not be ſo. ibid. 
zaly, Nor ſhifting it out of one ſhip 


into another, without intention zo | 


| | | Notice — 


drop it any where. 660. 


New. Fozelt. | | 
"The ſtatute of 9, 10 V. 3, c. 36. for 


the increaſe and preſervation of the | 


timber therein, (J. $ 1 and g.) gives 
the crown power to incloſe 2000 
.. acres, (viz. 1000 immediately, and 
1000 at a ſpecified time;) and after- 
wards, to incloſe more ;. freed and 


> of all manner of rights, 
Co 
iſt, By the gth ſection, the right of 


COMMON 1s, | | 
1. In the 3xclojed parts, reſtrained 
_ abſolutely, ſo long as they remain 
inclgſed. 1119, 1120. 
2. In the unainclo/ed parts, it is 
continued, under certain /imita- 
tions and exceptions. ibid, 
2dly, But the right of yanNnAGE is 
[by that ſection) ab/olutely taken 


away, for 18 years; and is, even | 


after that, refrained to a limited 
time, (viz. between 14th September 
and 11th November.) ibid. 

3dly, Theſe reſtrictions take place, 
_—_— 1000 acres ONLY be yet 
incloſed: it is not a condition pre- 
cedent, „that the avhole ſhall be 
« firſt incloſed. ibid. 


New Trial 


Shall not be granted, even where, the 
jury have found for the defendant 
againſt evidence; if the plaintiff ap- 
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Jury, and the damages (if the verdict 
had been found for the plaintiff) 
could have been but a M ERRH zrifle. 
665. V. next caſe bela. 
Though the ground 'of a verdi& for a 


e done to the defendant; or if the 
plaintiff can, by another form of ation, 
recover as much; =o new trial ſhall 
be granted: contra, where injuſtice: is 
done him by it; and if it be not claar 
that the plaintiff may recover as much 

by another form of action. 936. 
Wir hour cs. 1228. See Bill r 
Exchange. | + | 


by 


| 9 

To ſelect bodies of corporations; which 
ſelect bodies have power to amove. 

- 731 to 736. See Disfranchiſement, 
Amotion, Vol. I. 


| D2zders 
UP ON /urveyors of highways, © to 


54 paſs their accounts, and pay over 
% money,“ can not be made, origi- 
nally, by the general quarter- ſeſſions. 
745» 749%, | 
Iſt, This juriſdiction is given to a 
' Jpectal ſeſſions by 3, 4 V. & M. 
c. 12. $9. ibid. 
2dly, The general quarter ſeſſions 
have no ſuch juriſdiction, but on 
appeal. ibid. 

 3dly, Conſent can not give juriſdiction 

co a court that has none. ibid. 

On appeal from poor-rates—guit- rents, 
 heriots, or other caſual profits of a 
manor, are not aſſeſſable. 992. 

On dꝰ.— Five private perſons take a 
leaſe of 29 old houſes, to be con- 
verted into an HOSPITAL FOR. Lu- 
NATICs ſupported by free and vo- 
luntary contributions of private cha- 
rity: which hoſpital was laid out in 
wards and cells for the lunatics, and 
lodging-rooms for the menial hired ſer- 
wants neceſſarily attending them; and 
none but the poor helpleſs /unatics and 


| pears to have received NO REAL 32s | 


| the perſons neceſſarily attending them, 


have any kind of dwelling in or gc. 
ES | Cupatiog 


22 be wrong, yet if zo injaſtice 


* 
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 Iofeph Mangels (the appellant) was | 


the principal perſon hire from year 


to year, and yvereiving wages, and | 
being in the faid hoſpital for the pur- | 


poſes of attending on the ſaid lunatics, 


and having no OTHER abode, oc- | 


cupation, or eftabliſhment therein: and | 
the 5 /zfſees have not, nor ever had, 


nor can have any profit, benefit, or 
advantage from the premiſes, nor any 
poſſeſſion or occupation thereof, other- 
wiſe than as aforeſaid. MaNSTIEI D 
was rated as o0ccurier. He ap 
pealed. The ſeffions diſmiſs the ap- 
peal, and confirm the rate; declaring 


their opinion, “that the ſaid tene- | 
* ment called 87. Luke's Hoſpital | 


% gUGHT to be affefſed and rated 


, towards the relief of the poor, by | 


* the ſaid __ But their order 
was guaſped by this court. 1063 to 
1066. For, 4 

er Cur. 


= 


 CUPIER, there can be 10 rate 


"made upon it ar all. 1063. 


2dly, NzIT RAE the es, (who are 
merely nominal unintereſted truſ- | 


ters,) nor the erwants, much leſs 
the lunatics themſelves, are rate- 
able as occuPiEtRs. 1064, 1065, 


adly, Tris is not like the caſe of | 


hoſpitals of royal foundation, where 
the officers have ayARTMENTS 


which they uſe as dwelling-houjes | 


(as in Chelſea and Greenxvich hoſ- 
pitals) where they and their families 
reſide: for it has been determined 
«« that all thoſe large diſtinct apart- 
«© ments ought to be taxed to the 
ce eapindow-lights as dwelling-houſes ; 
«© and that the faid officers are 
« rateable, for them, to that tax.“ 


1063, 1064. 
Orders of Removal — 

No. 149. A pauper cannot be re- 
8 from his own; though he 
came originally into the pariſh by 
certificate, 702. . ſupra, under 
507. No. 143. 


 , Eupation of the faid hoſpital. One 


ſt, Ir 30 per/on can be fixed upon, | 
who may properly be rated as oc- | 


man does not gain a ſettlement, where 
the maſter (being ancertificared at the 
time of Binding) obtains and delivers 
a certificate, before the apprentice has 
ſerved him 40 days : for, by 12 Aun. 
at. 1. c. 18. F 2. it is a contition 
PRECEDENT to the apprentice's 
gaining a ſettlement, that he muſt 
« have been bound to and ſerved for 
% 40 days, a maſter who did not 
e either come into, OR RESIDE IN 
* the pariſh by Hence of a -certifi- 
. "0 Gand7”: 442, 704. 
Ne. 151. Thomas Lymer, legally ſet- 
tled in Shexfton, took a houſe in Grat- 
wich at 30s. per amm; and. after- 
wards took 2 acres of land in King's 
Bromley, for the growing of rorA- 
TOES, from CanDLiEmAs to MI- 
CHAELMAS, for 91. and àlſo 3 an acre 
there, at 40 5. for the Iiir term; and 
paid his rent for all the premiſes, 
which were of the vas. ut aforeſaid. 


— 


| He entered, and enjeyed the lands 


during the term; and inge above 
40 days in K. B. (where the land lay,) 
for the convenience of digging up 
and diſpoſing of the potatoes. 760. 
iſt, It was agreed, that / the taking 
be ſufficient, this reſuence would 
gain him a ſettlement in the pariſh 
ewherein he refided. 761, 763, 


64. | | 
zdly, This taking, of above 10/. per 
annum value, in the manner ated, 
is ſufficient. 763, 764. 
3dly, For the criterion of the act of 
137 — C. 2. c. 12. is the credit 
and ability of being truſted with 
and uſing a tenement or tenements, 
in the Tame pariſh or in different 
pariſhes, of the yearly vaL u of 
10 J. ſuch a perſon not being con- 
ſidered by the legiflature as a 
vagrant. bid. 5 
4thly, And a taking “ for a hole 
Cc year” is not neceſſary: the value 
is the thing to be regarded; bt the 
duration of the tenure. 763, 764, 
1 | a | 
ethly? Eſpecially, in a ſpecies 'of cul- 
ture where the ae year's profit 
ariſes in one particular part or ſea- 
ſon of it. 763, 764. 


Ne. 150. Apprentice to 'a ceriificate- 


year, 
going 


Ne. 1524 A ſervant hired for a 


* 


going away for the laſt 5 weeks and 
erving another perſon, zs, or 7s not, 

2 DISSOLUT1ON of the contract; ac- 
cording as it is 4vith, or without, the 
LE 5 his maſter or miſtreſs. 
o. J. ante 592 to 595. _ | 
Hat, the miſtreſs — : general leave 
to work with this perſon; and when 
they came to ſettle accounts, the fer- 
vant returned to his miſtreſs the ex 


particular ſum received of this perſon | 


for his 5 weeks work: which made 
it clear to the Court, that this was an 

| abſence wiTH leave. 790. F 31-4 
No. 153. Mary Dormer married Abra- 
ham Coiffeau, born in St. M. B. G. 
Jon of Tſaac Coiffeau, a Frenchman, that 
had never gained any 1 in Eng- 
land, and of Elizabeth Taylor, who was 


BORN in Str. Katharine's. Abraham | 
Coiſfeau died. The ſettlement of Mary | 


his widow and her infant children by 
him, is in St. Katharine's, where Eli- 
zabeth Taylor mother to Abraham Coif- | 
Frau was ſettled. 870 to 875. | 
iſt, Elizabeth Taylor, Abraham Coif- 
_ | feau's mother, muſt here be con- 
ſidered as fertled where ſhe is 
ſtated to have been born. 872, 
873. 
all.” Abrahams ſettlement muſt fol- 
Jow the fettlement of his mother ; 
becauſe his father had zone. 872, 


$73. Js 
| 50 And the ſettlement of Abra- 
ham's wift and children muſt follow 
5 his. ibid. a N 
4thly, Therefore Mary's place of 
ſettlement is out of the caſe; be- 


ing that of her Hund. ibid. And | 


3 of her huſband is here #nown. 
Ibid. EA 
gthly, Birth would give even . - 
mate child a ſettlement, in caſe its 
parents had none. 873. | 
Gthly, There is no difference or di/- 


Tinction between an acquired and a | 


derivative ſettlement. 872, 873. 
No. 154. The marriage of a pauper 
being contrary to 26 G. 2. c. 33. 
58 11. (the man being under age and 
not, Sc.) was holden to be aBs0- 
LUTELY woid: and therefore the 
avoman and child could not be removed 
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Ne. 155: The being Ae to the 


to his ſettlement. 898, 899. * 


tax, and paying Ir, though al- 
lowed it again by the latidlord, pai 
a ſettlement : determined as a ſettled 
point. 9go2, 903. V. Jupra, under 
247, 248, and 370, 371, and 623, 
No. 156. and No. 161. The pauper Jer 
himelf to his brother, a carpenter, a 
legal inhabitant of Hircham, for one 
year; and continued in his ſervice a 
year. By their mutual agreement, 
the pauper was to receive . dvages in 
money; but his brother was to reach 
him the trade of a carpenter, and to 
provide him with meat, drink, *caſp- 
ing, and lodging. He was to do all 
his brother's buſineſs in the farming 


way, and any other work. Particu- 


larly, his brother having taken a 

neighbour's corn to cut, he ordered 

the pauper to cut it: he did ſo; and 
his brother root tbe money. The pau- 
per hereby gained a ſettlement in 

Hitcham.” 910, 911. 

The laſt mentioned order was ſent down 
to be amended, upon allegation and 
affidavit of a miſtake in the Fact of 
it: viz. being mentioned as a mar- 
ried man, when in fact he was fingle. 


911. i | 

And the ſeflions heard av evidence, 
which proved that he was Angle at the 
time of hiring. 911. 5 


But as the affirmaiice, of the order of 


ſeflions, arofe from its being amended 
upon new evidence, the court di/- 
charged the recognizance. 911 and 
1035. 

No. os A child of 8 years of age, 
taken into a family out of CHARITY, 
and boarded, lodged and cloathed ; 
bat <vithbut any HIRING Or any CON» 
TRACT as to continuance, ſervice, 


wages or gratuity ; gains no /ettlee 


ment by this ſervice, though he con- 
tinued fix years in it: and upon this 
ſtate of the caſe, no hiring can be 
pręſumed, though it was near 50 years 
ago. Indeed where a general hiring 
is fated, the court will preſume it to 
have been a regular one, unleſs the 
contrary appears. 390. V. infra 
00 | 


990. N 
No. 158. A ſervant was frighted into 


fits, 17 days before the end of her 
year's 


Fiz 

| 
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. , year's ſervice, and thereby rendered 


_ maſter ſent her firſt to a private houſe: 
and ſhe was afterwards taken into an 
Hoſpital; and her indiſpoſition laſted 
beyond the expiration of her year; 
ſo that ſhe never returned to her ſer- 
vice. But her miſtreſs, in the interim, 
paid her the aubole year's wages. No 
words of diſcharge paſſed. 45 to 
950. The court clearly held as fol- 
Iſt, She gained a ſettlement by this 
ſervice. ibid. F 
2d, Sickneſs (the act of God) does 
wot diſcontinue the ſervice, or pre- 
vent a ſettlement... 948, 949. 
3d, The time of /ichne/s m kes no dif- 
ference ; be it in the beginning, mid. 
dle, or end of the year. 948, 949. 
It is not like the aſd of a 
without leave; which, if it be in 
the midale of the ſervant's year, 


may be purged by receiving him 


again; though not ſo, if it be at 
e end of the year, when he never 
returns. ibid. But abſence with 
leave, for a ſnort time, or even to 
go upon any other «ſervice, and 
payment of the 4uho/e wages, does 
not hinder from being a fair ord 
| de ſervice. bid. | 
4th, If a ſervant is raten ill by the 
Vijitation of God, the maſter is 
bound to provide for and take care of 
ſuch ſervant, and can not deduct 
ewages ; per Ld. Mansfield. 948. 
5th, The being ſent to an ho/pital 
makes na difference from being 
under her maſter's roof. 48, 


949. 00 
6, 2 Contlruing and abiding in the 


« ſervice,” (per Deniſon, J.) means | 


not deſerting it. 949 
7th, Gaining a ſettlement is à benefit 


and reward to a ſervant ; (per Fo/- | 


ter and Wilmot.) 949. . 
No. 159. A farm of 8/. per annum in 
Kniveton was hired for a year, by 
the pauper alone: and he and ano- 
ther jointly hired another farm there, 
of 3 J. 155. per annum, and agreed 
d that the other ſhould have one half 
« of the corn and hay; and after 


4 that, the pauper ſhould occupy the 


| 5 05 of performing any. Her 


* 


pence | 


| 


1 


c avhole farm, to the end of the 
„% year, paying to the other 47. for 
« his ſhare of it.” Per Cur — All 
this taken together is unDer the 
the value of 10 l. per annum. For the 
VALUE muſt be eſtimated according 
to the RENT : and this rent (of 84, 
and 11. 175. 6d.) does not amount 

to 101. and the agreement between 
the two joint-tenants, about the 4s. 
can act be conſidered as a rent. 988. 

Ne. 160. A-hiring at all, is, by law, 
a hiring for a year. 99o. And the 

the following dialogue is clearly a 


ſufficient hiring ; vix. Do you like 


«« the life of a keeper? Anſwer (by 
the ſervant, the pauper,) in the af- 
firmative. Mafter—** Then go into 
„Ned Hill's Place; and you ſhall 
«« want no encouragement; I will 
give you a ſuit of cloaths directly. 
To which the pauper readily con- 
ſented, and went into the place. 
Note—The maſter was a head-keep- 
er: and Ned Hill had been many 
| goons one of his ſervants or under- 
eepers, at the wages of 3/. a year 
and a keeper's livery, beſides meat, 
drink, and lodging. 990. 


Dziginal (Writ). 


An original writ is abateable, if it ates 


date before the cauſe of action. 957. 


„„ HS one 

A rate can not be made to reimburſe an 
overſeer : but he may reimburſe him- 
Self, whilſt in office, out of the next 
money raiſed, 1153, 1157. 


Pogr rates ſhould (as ut ſeems) either 


be made monthly, or at leaſt divided 
and diſtributed into ſo much fer month. 


2187. 
Diing with pariſh-money in his hands, 
his executors or adminiſtrators, muſt 
pay it before apy other debts, (by 1y 
G. 2. c. 38. 5 3+) 1154. 1156, 
1157. 8 


CY 
— ww» So ir Big, ts: 


Pariſh-DOffice— | 


n 


i fd. ad 


(CONSTABLE of a ManoR including 
the pariſh, but more extenſive, is not 
85 : a PARIS 


— 
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- & panIsn-officer within 10, 11 W. z. 
c. 23. § 2. 3. 1182 to 1187. See 
Certificate. | 


Pauper — 


Upon an attachment for a contempt, the | 


* defendant can not be admitted to de- 
fend in forma pauperis. 1039. 


Perjury — 55 
In an anfever in Chancery No need to 


rove identity of perſon, nor actual 
— —89, See Proof. 


Pillorp. 


De. Shebbeare, convicted of writing and | 


publiſhing a treaſonable libel, was 
ordered (as one part of his ſentence) 


to be ſet 1x and upon the -pillory, at | 


Charing Croſs, The under-ſheriff of 
Middleſex (Mr. Arthur Beardmore ) 
ſuffered him to ſtand vox it ozly, in 
a ſort of triumph, without putting 
his head, neck, arms, or hands, 
THROUGH the reſpective holes; a 
fervant in livery holding an umbrella 
over his head, And although the 
under- ſheriff ſhewed that his officiat- 
ing that day was guite accidental; and 
though he produced many affidavits 
to ſhew that it was zot v/ual, in Mid- 


dleſex, to put the head, neck, or 


arms, or hands, through ; and though 
| he ſwore poſitively to the innocence 
and uprighineſs of his INTENTION, 
and that he did, according to the 59% 
/ his judgment, fully and duly execute 
the ſentence of the court in the 
USUAL and COMMON manner; yet 
an attachment iſſued againſt him for 


this contempt : and he afterwards was | 


' fined gol. and committed to the cuſtody 
of the marſhal, for 2 months. 
to 798. 


| Play — 
Money len or lent at play; and ſecurities 
given for the ſame, 1077 to 1088. 
See Gaming. e 


| Pleading. | | 
Defendant pleads Two PLEas, (by 


794 | 


Not guilty ; 2dly, Not guilty 4vithin 6 
years : on the former of which, ur 
is joined, tried, and found for the 
plaintiff, with damages; onthe latter, 
there is a demurrer, joinder in de- 
murrer, argument, (ſubſequent to the 
trial,) and judgment for the defend- 
„ "es 
1ſt, The general queſtion might re- 
quire much conſideration. 754. 
2dly, But the particular circumſtances 
of this caſe ſuffice for its determina- 
tion, without going into the gene- 
ral queſtion. wid, 
1. The plaintiff, upon the wol E,. 
has no cauſe of action. ibid. 
2. Therefore he can have ' neither 
Judgment for him, nor cofts. 755. 
3. The judgment muſt be for . 
defendant. ibid, 


* of the demurrer. ibid, 
either ſide. ibid. | 
6. The former plea is not nece/arily 
implied in the latter for the 
plaintiff night, in the courſe of 
_ pleading, have carried the latter 
lateral point. 761d. | 
Withdrawing a replication and replying 
de novo was permitted (for a reaſon- 
able cauſe) after 6 terms; and con- 
ſidered as an amendment. 755, 756. 
In debt upon bond, for the penalty, 
where there are alternative parts of 
the condition, the plaintiff muſt con- 
fine himſelf to a particular breach. 
174» 775* 
There is zo need to ſpin out pleadings to 
prolixity, where the thing is Ano: 
as, to ſpecify the reſpective propor- 
tions of the pay of a regiment, in 
aſſigning a breach in an agent's non- 
payment of it. 11d. . 
Concluding with an averment, inſtead of 
concluding to the country, is only 
form, and ought to be fhewn for 
| cauſe of demurrer. ibid. | 
Where an affirmative and negative are 
not applied to the ſame thing, the con- 
clufion needs not be to the country, 
b V. infra, 1022 | 
Bond conditioned © to pay money on or 


— 


leave, under 4, 5 Ann. c. 16. 1, 
N 


| * Gefere ſuch a day: Plen of © pay- 


» +46 
; ment 


4. And the defendant muſt have 


ut upon the trial, no caſts on 


off from the merits, to a col - 


1 
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de ment at a day before that day.“ 
. The plaintiff - to 4 as 
offering an immaterial iſſue. The 
diſtinction is, that wherever the de- 
“ fendant, in an action of debt upon 
* bond with a fpecial condition, 
« pleads ormance, the plaintiff 
e muſt aſſign an ab/elute breach; 
te though this be not neceſſary, where 
4 the defendant pleads a collateral 
* matter, (as releaſe.) The pre- 
ſent plea, therefore, is a proper one; 


and the plaintiff ought to reply, 


es that the money was not paid upon 
the day _ nor — « 260 
A before or after that day.” 944, 
The hate of limitations (21 F. 1. c. 16.) 
deing pleaded to an action upon the caſe 
upon af/ump/it, and ** that the promiſe 
* was not made within fix years next 
* before the exhibiting of the bill; 
the plaintiff replies, that on 2815 
« of November, 32 G. 2. (within 6 
% years, Sc.) he ſued out a LATI- 
„ rar, with intent to exhibit his 
«© hill thereupon, and accordingly 
« did exhibit his bill thereypon, in 


&« Hilary term, 32 G. 2.; and that 


& the promiſe was made within fix 
* years next before the suI&X G OUT 
"i 1 LATITAT.”* The de- 
« fendant rejoins, that by the 


% courſe and cuſtom :þ this court of | 


. R. a latitat ſued out after the 


 ** end of any term, is ſuppoſed to have 
« iſſued within the term preceding: 
4 but that zhis latitat was REALLY 
« n TRULY ſued out AFTER the 
ec the ſaid 28th of November, vix. 
ec on the 8TH or DECEMBER in 
Le that year, and on the ſame day and 
« year was figned according to the 

. « ſtatute; and that the promiſe was 
% not made within fix years next be- 
& fore the ſaid 81 H or DECEMBER, 
4% on which day the latitat was ſo 
«© REALLY and in TRUTH ſued out. 
The plaintiff demurred to this re- 


DEFENDANT. go to g6g. See 
| Awerment, Latitat, -Limitation, Teſte. | 
Where there is an affirmative and nega- 
tive, the concCLUsION muſt be to 
the country. 1022. . fupra, 774. 
In debt on bond conditioned for G's 
rendering an account within 30 
« days after any demand in writing, 
the defendant {proteftande, that no 
« demand in writing was made”) 
pleads, ** that G. FA render an ac 
ic count within 30 days after any de- 


9 — 


% mand in writing :** the plaintiff re- 


plies, “that a demand in writing was 


% made or a particular day (ſpecify- 


« ing the day;) and yet no account 
« was rendered by G. within 30 days 
«after N; 5 

COUNTRY. ibid. and 1023. 


1ſt, This plea © that G. rendered, & 7 


c within, c. after any demand, 


muſt be underſtood as if it had 


been worded, after every de- 
mand.“ 1023, 1024. 
a⁊d, The replication is rightly conclud- 
c d tothe country. ibid. | 
In covenant—breach aſſigned in non- 
payment of rent 0 4 wife and her 


by her IRS TH huſband and her, for 7, 
14, OR 21 years, as the leſſee ſhould 
think proper. The leſſee had co- 
venanted to pay the rent to them and 
their executors, adminiſtrators, and 
aſſigns, during the saroD TERM: 
and he had entered, and was poſſeſſed, 
and continued in poſſiſon. The ſecond 
| huſband and the vie (the former 


huſband being dead) aſſign the breach 


in non-payment TO THEMSELVEs of 
rent incurred within the fr/# ſeven 
years. General demurrer to this de- 
claration. Joinder in demurrer. 
Judgment for the plaintiffs. 1034. 


On a recovery in C. B. being put in 


iſſue on nul tiel record, the proper 
and neceſſary method and courſe of 
practice is, to iſſue a CERTIORARI, 
and have it certified: and the court 


joinder. But the court were all] refuſed to o DEA the officer of C. B. 


clear, that the gverment therein 

_ «© contained, engbt, by law, to be 

c ADMITT RED: and in conſequence 

af that opinion, they over-ruled the 

demurrer, and gave judgment for the 
„ 


to ATTEND i B. R. with the record, 
1034. 5 ; 
A declaration conſiſted of two counts 3 
the defendant pleaded to one, and 
| demurred to the other. He had 


Judgment 


concludes to the 


SECOND Huſband, upon a leaſe made 


77 


1 6 


rer. 1232. V. ſupra, 753 to 755. 


| Policy of Inſurance. 1 


| 11 for him on the demurrer : 


t a verdict was given again him, | 


on the plea. The plaintiff is 
Intitled to c upon his verdi& : the 
defendant, to none upon his demur- 


On a ſip, and on the cargo, (by two 
diſtin&t policies,) from Newfoundland 
to Portugal or Spain, c. The ſhip 

was to be valued at the ſum ſubſcrib- 
ed: the cargo was i and other 
merchandiſe. The ſhip was TAKEN 

Ey the enemy; the maſter, mates, and 


all the ſailors (except an apprentice | 


and a land-man) taten out and carried 


to France; the ſhip remained in the | 


hands of the enemy EIGHT DAYS; 
and was then RETAKEN by a Briti/þ 
privateer, and brought into Mziferd 


Haven; immediate notice was given by | 


the inſured to the inſurers, with an 
offer to ABANDON the ſhip and cargo; 
the ſhip had been / far diſabled by a 
form, as to render her incapable of 
proceeding on her deſtined voyage 
without going into port, 20 refit. 
The court held that this was a TOTAL 
| loſs; and that the inſurers might 
ABANDON. 683 to 699. MF. infra, 
1212: (where this caſe is minutely 
| Rated, and compared with that of 
Hamilton v. Mendes.) 
iſt, * Whether the property be 
C CHANGED by the capture, or 
& not.??— | | 
1. Is a queſtion immaterial, as be- 
tween inſurers and inſured. 693 
to 697. 
2. This queſtion can happen, but 
in two caſes; wiz. between the 
owner and a neutral vendee; or 
between the owner and a re- 
| captor. 693 to 696. 
3. Writers and nations differ in 
opinion upon it. Some hold it to 


be as ſoon as the battle is over, 


all immediate purſuit ceaſed, and 
all hope of recovery gone. ibid. 
Some hold that the prize maſt 
be brought 2 præſidia; 


others, that 24 Hours quiet poſ- 
ſeſſion by the enemy, is the eri- 


| 
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terion; the Erglih courts of 
Admiralty, * not till after SEM 
©©TENCE of condemnation,” 694. 
4. But as between inſured and in- 
ſurer, the ſhip is Los T by the 
capture; whether carried into 
Port or not ; or condemned, or 
not; or taken by enemy, or 
pirate: and the inſurer muſt in- 
demnify the inſured, as to the 
lofs actually ſuſtained, (though he 
is liable to no more.) 694. J. 
infra, 1208, 1209. 
5 And he ſhall ſtand in the 
of the inſured, in caſe of a re- 
capture or abandonment. 694. 
to 698. 
6. Weager-policies, intereſt or no 
| 2 gave riſe to this queſtion. 


* | 
2dly, In general, (though not uni- 
verſally,) if an inſured ſhip be 
taken, the inſured may demand, as 
for a total loſs, and abandox to the 
inſurer. 696, 697, and 1212, 
1213. | 
3dly, So he may alſo, in caſe merely 
of an arreft, or an embargo, by a 
prince not an enemy. 696. | 
Athly, Yet there may be circumſtances, 
under which a capture would be but 
a ſmall or no hindrance to the 
or and be ONLY an average- 
lois. 697. As ſudden ęſcape, or 
immediate ranſem. ibid, and V. 
infra, 2 MELEE» | 
5thly, In all caſes, the inſured may 
chooſe NnoT to abandon. 697. 
6thly, But he can not ele@ to turn 
© what was in its nature but an awe- 
rage · loſs, Ix To @ total laſi, by 
abandoning. ibid. | 
An inſured may recover for an awe- 
rage or partial loſs, upon a declara- 
tion for a total loſs. 906 to gog. 
The RULE 4 etimating the loſs, upon a 
valued policy, 1s, ** that the inſurer 
« ſhall pay to the inſured the /ike 
« PROPORTION of the ſum at which 
ce the goods are walued in the policy, 
« as the price of the damaged goods 
« bore to the price of the ſame 
cc , had they arrived undamaged, 
«« at the port of delivery, when they 
« were landed there,” 1172, 1173. 


4, 
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- Ys This proportion between ſound 


and damaged is equally the rule, 


whether the goods come to a riſing 


- 
. 


3 He is only to put the-merchant in 


or to a falling market. 1170, 


1172. 


; 2. The inſurer has nothing to do 


with the ri/e or fall of the market, 
or with the Heculations of the mer- 
Chant. 1170, 1172, 1173. 


the /ame condition (relation being 
had to the prime coſt or value in 


© Ws pers as he would have been 


o 


in if the goods had arrived free 


from damage. ibid. 
And this accrues at the time of the 
landing of the goods. 1153. 
5. A VALUED policy is not to be con- 
ſidered as a wwager- policy, or like 
intereſt or zo intereſt : the only ef- 
fe&t of the valuation is fixing the 
amount of the prime coſts ; (juſt as if 
the parties admitted it at the trial ;) 


which, in an open policy, muſt be | 
ands 


' proved; in a valued one, 
And it is ſettled, 


agreed, 1171. 
| Tha upon valued policies, the mer- 


chant needs only prove /ome inte- 
. Tereſt, to take it out of 19 G. 2. 
Co $7. Ode. 


6. Yet if a valued policy be uſed 


merely as a COVER to a wager, it 
would be conſidered as an eva/ion 


of that ſtatute, and would not be 


"ſuffered to defeat it. ibid. ' 


The queſtion, in general, was, whether 


- 2dly, Where the event has fixed the 


= * . 


the plaintiff (the inſured) ought to | 


recover for a TOTAL loſs, when at 


the time of his action brought, at the 


time of his offer to abandon, and at the 


time of his being firſt apprized of the 


inſured ſhip's having been taken, he 


had in rei weritate only ſuſtained an 
" AVERAGE-lofs. 
iſt, The plaintiff upon a 


1198 to 1215. 

licy, can 
only recover an indemnity accord- 
ing to the nature of his caſe a? the 
time of the action brought, or (at 
moſt) at the time of his offer to 
abandon. © 1214. | 5 


loſs to be an average - loſs only, be- 
fore the action brought, and before 
the offer to abandon, and Sefore the 
plaintiff had notice of any accident, 


TEE 


* 


and conſequently before he could 


make any election, he can recover 
for an AVERAGE-loſ5 only. 1214. 
3dly, But the court gave uo opi 
how it would be in caſe a ſhip or 
goods inſured be reſtored 1n ſafety, 
either „ 
1. BETWEEN the offer to abandon, 
8 the bringing of the action. 
ibid. | 


2. Or BETWEEN the commencement 
of the action, and the verdict. 


ibid. ; 


3+ Or arTER THE MONEY PalD 


as for a total loſs, and the inſurer 
ſhould attempt to. compel the 
inſured to refund the money and 
take the ſhip or goods. ibid. 
4thly, Change of property, by a cap- 
ture — | 
1. Does not happen before con- 
demnation. 1208, 1209. J. 
Supra, 593, 694. | 
2. By 29 C. 2. c. 34, $24. The 
jus poſtliminii, on a recapture, 
continues for ever. 1209. 
3. It is not material as between 
inſurer and inſured. ibid. V. 
ſupra, 693 to 696. 
5thly, The x1GuT To ABANDON, 
in caſe of a capture and recapture, 
muſt depend upon the particular 
cireumſtances of the caſe : it does 
not neceſſarily follow, that be- 
* cauſe there is a recapture, there- 


«« fore the loſs ceaſes to be total.” 


1209. Nor ought the inſured to 
recover (upon a contract of in- 
demnity) as for a total loſs, when 
the final event has decided that the 
damnification is in truth but an 
average-loſs at the moſt. 1209-to 


1213. | 
6thly, 'The caſe of Gofs v. Withers 
was not ſimilar to this caſe of Ha- 


milton v. Mendes: both caſes ſtated - 


and compared, 1212, 1213. 
7thly, An over-waluation, or a de- 
fire to turn the fall of the market 
upon the inſurer, (who has no con- 
cern in it,) are reaſons againſt per. 
mitting an inſurer to abandon. 1213. 
8thly, The inſurer ought not. to pay, 


| : 22 the vaLUE of tbe let; nor 


e inſured to receive nore. 1214. 
hy, 


ve no opinion 


N 3 


wal: 


8 


e tb nr 2 N 


„„ * 8 
JJ ͤL l...... ] C. ͤ ͤgd) ü , 


.-gthly, An inſured is not obliged to 
; (os in any caſe. 1211. 


- Tight to ſue as for a total loſs can 


Vb in him till he has made that | 


_ election. 1211. 


Poor-Tax. 25 See Orders, Statutes, | 


(43 Eliz. c. 2. { 1.) Manors, Quit- 
Rents, Heriots, Hoſpitals, Rates. 7 


Powers 


B. H. and in V. O. to the uſe of his 
: eldeſt ſon James for life, with re- 


mainder in tail male to James's ſons; 
and in default of ſuch iſſue, the like 


limitations to his (the teſtator's) ſon 
Jobn; with ſeveral remainders over: 


and having deviſed other lands to the 


uſe of his ſon Jobn, and then to his 
Jaid ſon James, in much the ſame 
manner; inſerted a proviſo in his 


. will, * that James and Jabn, when | 


4 


cc 
1 
«Cc 
cc 


«c 


40 
5 
8 

46 

cc 

cc 
44 


they ſhould come into poſſeſſion of 
their eſtate for life, ſhould reſpec- 
tively have full power, liberty, 


and authority, FROM TIME TO 


TIME, __— his or their reſpective 
life or lives, by deed or deeds, writ- 


ing or <wwritings, to be by him or | 


them reſpeQively ſubſcribed and 
ſealed in the preſence of two or 
more credible witneſſes, to aſign, 


limit, or appoint to, or to the uſe | 


of, or in truſt, for any woman or 
avomen that ſhall be his or their re- 


ce ſpective wife or wives, for and 
6s Cai the natural life and lives of 
& ſuch woman or women, for, or in 
« the name, or in the lieu, of their 
„ jointure or jointures, ALL, or any 
& part, of the ſeveral meſſuages, 
«« lands, tenements, and heredita- 
« ments, to him or them (the ſaid 
F. V. and J. V.) herein be- 
' « fore reſpectively limited as afore- 
« ſaid. JAMES made uſe of this 


| 


wer, upon his marriage in 1712, 
by rtling lands in S. with a pro- 
viſional addition (during two. jo1nT 


lives) of lands in V. O. (there being 
an annuity payable to a widow out of 


VoL. II. 


| 
zothly, Where he has an election, no | 


fo make a Joi TRE. WWeolfton, | 
having deviſed his lands in S. and in | 


. cc enj 


1 Td, deed, and of his father's auill. 


ow 4 


4 Table of the Principal Matters: 


S. ) in which deed of ſettlement 


there is a provi/o for his wife's releaſing 


dower ; and alſo a covenant from 
James, that he had power to make 
« ſuch > TOY: and that his 
te ſaid wife, and his ſons by her, ſhall 
oy according to the intent of the 


In 1738, James RELEASES this pro- 
dio, „that his wife ſhall releaſe her 


« claim to dower out of his eftate :** 


and in 175 1, by indenture, reciting, 
« that the annuitant-widow was 


©. dead, and that he had received 


« an additional fortune of above 6ool.. 
« which had fallen to his wife ſince 
ce their marriage, he, as an IR- 
CREASE fo his jointure, aſſigns, li- 
mits, and appoints, in PURSUANCE 


and BY VIRTUE of the POWER given 


him by his father's will, and of all 


other powers and authorities that are 


in him, ALL the meſſuages, lands, 


Oc. deviſed to him by his father's 


will, in V. O. B. H. and S. to truſ- 
tees, to the uſe of his ſaid wife and 


her aſſigns for her life, as an Au- 
MENTATION of her jointure, 1136. 
iſt, TheinTENTION of this power, 
in its original creation, was, that it 
might be executed at different times, 
even upon the /ame woman. 1144, 
1147, 1148. | 
2dly, The ſettlement made by James 
upon his marriage in 1712, did 
NOT | rays or bar him from mak- 
ing this further proviſion for the 
Same wife. 1144, 1145, 1148. 
z3dly, The conſtruction of powers was 
brought from equity to the common- 


law by the Hatute of uſes. 1146, 
1147. J. ante 120. 


Athly, Aſter the ſtatute of uſes, ſome 


too ſtrict determinations were made 
at common-law ;z particularly in the 
caſe of Rattle v. Popham (2 Strange 
992.) ibid. | 

5thly, This are from not conſidering 
theſe powers brought into the com- 
mon-law by the ſtatute of uſes, 
merely as a mode of ownerſhip or 
property. ibid. | 

Gthly, Executions of powers ſhould 

have the /ame conſtruction, force, 
and effect in courts of law, as they 


24 have 
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: 1 have in courts of r. What- 


ever is a good power or execution | 
in equity, the sTATUTE makes | 
at law : whatever is an equita- | 


e of a power ought to 
be deemed a legal 3 ibid. 

'vthly, A perſon having ſuch a power, 

en do %: or if he does more, 


it ſhall be good, to the extent of his 


power. ibid. f 
Pratfice, 
A verdi found for the defendant, even 


AGAINST evidence, ſhall not be ſer 
a/ide, where the plaintiff appears to 
have received no real injury, and the 
damages (if found for the plaintiff) 
would be but a mere trifle. 664, 665. 
V. ante 12, 54, 353. (And note, 
that though veradicts given upon clear 
and full evidence ought ot to be 
ſet afide, yet werdifts AGAINST' evi- 
dence, or againſt greatly preponderating 
evidence, may : 
398.) | 
iſt, Not arbitrarily; but accordin 
to legal, judicial, diſcretion, an 
for the attainment of juſtice. ibid. 
2dly, By a common-law court, as well 
as by a court of equity. bid. 
349. ſpecially; where fraud inter- 
res, the common-law cburts have 
a concurrent juriſdiction with thoſe 
of equity. ibid. See Fraud. 


1h. It was pradtiſed by the com- 
mon-law eourts, fore 1648. 
ibid. It is for the people's benefit. ibid. 
It is now done upon %% frictꝭ terms 
than formerly; vix. only payment 
of coſts. ibid. | 

Sly, As well after trials at bar, as 

after trials at 2, privs. ibid. 
A judgment having been neglected to be 
entered up, and the roll loſt, a rule 
was made, directing the clerk of the 
judgments to ſign, and number, and 
file, a new roll, thirty years back- 


wards ; making a ſpecial entry of the 


day of docqueting it: but it was or- 


dered, that it ſhould not be made uſe 
of againſt the adminiſtrator of the 
defendant. 722. | 


ante, pa. 394 to 


athly, This power is efſential to jaſtice.. | 


— 


] 


The preſent courſe is, for the lala: 
attorney to undertake to make the en- 
try upon the roll. 723. And he 
does 1. for 5 d. per Klett, which is 
allowed him by the chief clerk, whoſe 
fee is 8 d. per ſheet. | ibid. 723. 
But 2» 7 =_ Regen ef as one of the 
clerks of the chief clerk, the chief clerk 
is 750 to an ai by gs Arrvts 
' purchaſer : (though the attorney is in- 
deed anſwerable . to him.) 281d. 
A certiorari having iſſued, to remove an 
order of ſeſſions; and a rule having 
been obtained, “to ſhew cauſe why 
& the order ſhould not be quaſhed ;?? 
the proſecutors moved to enlarge the 
ſaid rule: they ſhall not, after this, 
move to gua/h the certiorari, . 745. 
As to habeas corpus cum tauſa. 758, 


759. 779. See Habeas Corpus cum 
Cauſa, 759, 09. 5 

Upon articles 7 the peace. 780. See 
Articles of the Peace. MW „ 

Upon judges orders. 781, 782. See 
Judges Orders. D 

A motion in arreft of judgment may be 


made on the crown ſide, at any time 
before ſentence pronounced. 801. 

Serwice of proceſs apon the day of the re- 
turn, at any time of that day, is re- 
gular, though it be AFTER the ri/ing 
of the court on that day. 812, $13. 

High-bar-money or box-money. $07, 
868. See High-Bar-Money. 

After conviction of a miſdemeanor, the 
defendant muſt be preſent in court if 
he would move in mY 75 judgment; 
(though he needs not be ſo, upon ar- 
guing a ſpecial verdict.) zo, 931. 

SECURITY for anſwering cos rs ſhall 
not be required of a Scotch plaintiff, 

reſident in Scotland; nor even of a 
dreigner. 1026. >: 

Of crarGINnNG defendants IN cus. 
ToDY—'The whole method of it diſ- 

_ cuffed, both ancient and modern, and 
both in term - time and in vacation. 

1049 to 1063. | 
iſt, A E oner found in actual cuſtadx 

may be charged in cuſtody, notwith- 


ſtanding he was 1NTITLED fe be 
ſuperſeded, if he was not in ut 
and actually ſuperſeded. ibid. 
2dly, Formerly, a priſoner could not 
have been charged in cuſtody, 


but 
in 


\ 


ia favour of 22 who have /uffcient 


EY being actually bronght into court, by 


© Ydly, But | there ht to be /ome 
F E doing ii VACATION- 
Je 105Hh. 
aſt, A habeas corpus ( ad reſpondend ) 
teſted the laſt day of the preced- 
ing term, and returnable in 25. 
court (the /ame. court) on the 
- firſt day ef the next term, has 
been a method thought by prac- 
tiſers to be ſufficient for the pur- 
Poſe: but this method is unuece/- 
442 and improper. 1049, 1952. 
25 dly, The RIoRT . k. 
Gill as of the PRECEDING ern; 
and deliver or leave a copy of the 
declaration, as of the preceding 
term, and make an affidavit of 
having delivered it to, or left it 
for the defendant, being in cuſ- 


tody. 1052. 
Motions for views, See Fiew, 250 to 
259. 


Payment of money into cours. Where the 
ſum demanded is a /m certain, or 

capable of being aſcertained by mere 
computations A ment into court 

mall Cates Ss ſo much ſtruck 

= of the dre 11 — ME 

ey may be paid into court and It 

— of ho — upon only 
Jome of the breaches, though more 
breaches are aſſigned. bid. | 

Unleſs the plaintiff proves more to be 
due to him than the money brought into 
court, there muſt be a verdict for the 
defendant, 1120, 1121. 


Preſumption —__ | 


Muſt ariſe from ſome ground; ſomething 
whereon to found it. 1072 to 1077. 


fewer to ſuffer common recoveries. ibid. 
See Tenant in Tail. 


Printing 
Ads of parliament, and abridgments of 


acta of parliament 

1. The 4&ing's printer is intitled, dur- 
ing the term granted by letters pa- 
tent of 13th Ocober; 12 Ann. (for 


of Sable of the Principe! Matters. 
fe au-, and (originally) by | 


30 years from 10th Jan. 1739.) 


1 


to this right, exclyffve of all other 
perfons e, by former 
7 6 


grants. 
2. But the UnrvenasiTtY of Can- 


BRIDGE are, by letters patent of 


26 H. 8. and 3 Car. 1. intruſted 
with a CONCURRENT authority to 
print them wiTHIN the ſaid uni- 
 werſfty, 5 75 the terms mentioned 
in the ſaid letters patent. #bi4, 


| Priſon, Priſoners — 


In execution, applying to be brought 
up. 747, 748. See Statutes. 

Of war, taken on board of an enemy's 
ſhip, ought to apply to the crown, if 
his caſe merits relief: but this court 

will zor take upon themſelves to ſet 
him at liberty, on a habeas corpus. 
765, 766. See Habeas Corpus. 

Injolvent debtors. 747, 748, and 799, 
gol. See Statutes (under thoſe 


3 

The high-bar-money, or box - money, does 
nor belong to them. 867, 868. See 
Higb-Bar- Money. | 

* The MARSHALSEAriſen in the bo- 
rough of Southwark””—is a de- 
ſcription (in a will at leaſt,) of the 
Palace-conrt priſon, not of the King's- 
bench priſon, 1037 to 1039. _. 

The method of chaxging them in cuſtody ; 
and the whole practice of it, (both 
ancient and modern, and both in 
term-time and in vacation.) 1049 
to 1053, See Practice. 


Procedendo 


Granted to a guarter-/e/ſions ; becauſe 
the certiorari had not iſſuedy till after 
the defendants had coxnrtssED the 
aſſault below. 749. | 

To the ſheriff's court in London. 758, 
759. See Statutes. 

To a corporation whoſe by-law directed a 

penalty to be ſued for in their own 

court, and not elſewhere. 775 to 780. 

See Habeas Corpus cum Cauſa. 


| Proceſs | 
May be ſerved at any time of the re- 
turn-day, although it be Ar TER the 
riſng of the court. 812, 813. 


Q 2 Prohi- 
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Prohibition — | 
ſpiritual court—ſhall not be 


To the 
granted, where they have juriſdiction 
and have pronounced ſentence; (for in 
ſuch caſe, the remedy: muſt be by 
appeal :) but if they proceed where 
they have no jpuriſdiction at all, a 


prohibition may be 
Sentence, 813. 


| Promillory Note. See Bill of Exchange. 


applied for, AFTER 


An original »nindor/ed promiſſory note | 


has no reſemblance to a bill of ex- 
change. But when once indorſed, it 


has an,exat analogy to a bill of ex-| 


.. change. ' The indonſer then reſembles 
the drawer of a bill; the. maker, the 
acceptor of a bill, and the indor/ee, 
the payee of a bill, And promiſſory 
notes, and inland bills of exchange, 
are juſt upon the ſame ory: 676, 
677. A confuſion has ariſen from 
calling the maker of a note zhe 
% drawer.” ibid. and 678. 
The indorſee is bound to apply to the 
MAKER of the note: and if he is 
guilty of a negle#, and the maker 
becomes inſolvent, the indorſee loſes 
the money, and can not come upon 
dhe indorſeratall, 676. And if the 
indorſee of a note brings an action 
againſt the indorſer, he (the plaintiff) 
uſt prove a demand of, or due diligence 
ed to have gotten the money from 
the MAKER of the note. 676, 677. 
678. 720 | 
Bill. of exchangg, and promiſſory notes, 
are under the 8AME rules of determina- 
tion. 1224, 1227. See Bill of Ex- 
change. ? EX : 
Made payable to one, or oxder ; but in- 
dorſed to another, OMITTING the 
words or order, in the indorſe- 
ment. 1216 to 1229. See Bill of 
Exchange, (S. C. at large.) 


Proof - 


/ baving won N an anſwer in Chancery 
i is ſufficient, if the zame be proved 


A Table of the Principal Matters. 


EF 


* 


ſcribed by the maſfer; though there 
be no evidence of identity the ſwear- 
er s penſom, or of his actual ſwearing - 
- at leaſt, this puts it 2h the defindant 
to ſhew a reaſonable ſuſpicion that he 


was perſonated. (This was upon an 


nt for perjury.) 1189. 


| | Nuakers. | | 
HE ſolemn arrirRmaTiIOn of a 
Quaker (together with . tendering 
201. purſuant to 26 G. 2. c. 18.) in- 
titles him to admiſſion into the TURk ET 
Cour ax, without taking the 
OATH preſcribed by that act: for 
the ſtatute of 22 G. 2. c. 46. for 
« allowing Quakers to make affirma- 

« tion, in caſes where an oath is or- 

* ſhall be required,“ allows it, (by 
$ Fo) And this is xo office or place 

of profit in the government; (which is 

one of the 3 exceptions in g 37 & 

ult.) 999 to 1o.o5. 

The aſirmatios of a Quaker can not be 
read in ſupport of a CRIMINAL 
charge; nor even in exculpation of 
ſuch a charge made upon a THIRD 
.pexſon, (the Quaker himſelf not being 
charged at all, but only collaterally 
aſſiſting to exculpate the other perſon: ] 
but it may be read in defence of a cri- 
minal charge upon HIMSELF, in 
order to exculpate himjelf. 1117. 


- 


— 


Nuit-Rents 
Of a manor, are not rateable to the 
poor-tax. 991 to 993. See Manor. 


#32. 


: 
aa. di. 


„ 
200 R. Rates ſhould (as it ſeems) ei- 
ther be made monthly, or at leaft 

divided and diſtributed into ſo much 


fer month. 1157. 
If a warrant of diſtreſ: be made, upon 


de. 


—— Avpb DA 


* 


I raefuſal to pay a rate demanded; and 


© before execution of it, the offender 
dies; qu. whether it can be executed 
upon his gocds and chattels in the 


to be the perſon's hand- auriting, and 
the jurar be proved to have been ſub- 


; bands of his REPRESENTATIVE. 
11535 to 1159, YN 
1ſt, There 


% 


| reer of his fees not being paid 


it, Thete may be a doubt whether 
ſuch a; diſtreſs would be lawful, 
after a previous demand of 'the mo- 
ney made upon the repreſentative. 
1157, 1158, 2 
2dly, But it is clearly bad, wir HOuUr 
ſuch a demand upon him. 1159. 


Becordari facias Loquelam 


Stays all further proceeding in a county 


court, if delivered after interlocu- 


tory, but before final judgment. 1151, 


1152. 


5 oo . . | 
The officer of the inferior court can not | 


refaſe obedience to the writ, under 
Belation. See Fi#ion, 79e, Pleading, 
JS Declaration. 
Of a bankrupt's certificate (when allow- 


ed,) to. the time of /igning. 716 to 


719. See Bankrupt. | 

of a bankruptcy ariſing from Hing 2 
| months in priſon, to the time of the 
firſt arreſt. 817 to 820. See Bank- 


rupt. | 
Where a deed of bargain and ſale ct to 
b make a tenant to the præcipe, and 
a common recovery, 
completed, ſhall be conſidered as 
ONE conveyance, and to relate to the 
date of the former. 1134. See 


Deviſe. | 1 


Bepleader. 


The cos rs of the AMENDMENT of a 
plea, which requires ſuch a flight 
alteration in it, and in all the ſubſe- 

quent pleadings, as not to deface the 
record, ſhall be allowed in proportion 
to NECESSARY alterations only, and 
no more. 757, 758. 

The expence of adviſing whether to 
reply de novo, ſhall, in all events, be 
allowed to the proſecutor ; and he is 
at liberty to do it if he pleaſes ; but 
F he does not judge proper to do ſo, 
he muſt zor have coſts as if he actual- 
17 had. 758. Th, 


| 


4 


when both are 


1 


4 Tablt if the” Printipa Mater 


Of nulla bona, upon exceptions * 
ank. 


bankrupts. 817 to 820. See 


Richmond-Park — 


FooT-ways through Richmond. gate and 


through Eaft-Sheen-gates, acroſs it, 
were eſtabliſhed : contra, for car- 
RIAGES, or for nhoksE- people. go8, 


909- 


n 


Genin. 5 


Vi: C. 2. flat. 2. 6. 1. No perſ 
B could be elected to any office in a 


town-corporate, who had not received 


the facrament according to the rites of 


the church of England, within a year 


next before his election: and upon 
this ſtatute, it was incumbent upon 


the perſon elected, to prove this fact, 
upon an iſſue of non fuit eleftus*” 
taken upon a mandamus to ſwear him 
in. 1014, 1015, becauſe, elſe, his 
election was woid, ibid. 

But ince the ſtatute of 5 G. 1. c. 6. 
$ 3. ſuch election is not voip, but 

only voi p ABLE in caſe of removal 
or proſecution within fix months. ibid. 

And therefore an officer IN ypossgs$S10N 
of his office, who brings a mandamus 
for the records and inſignia belonging 
to it, is NOT od/iged (ſince the 5 G. 1. 


c. 6.) to prove this fact, upon an 


action for a falſe return of zen fuit 
« eleftus*” made to ſuch mandamus ; 
even although ſuch return was aCtual- 
ly made auiibhin the ſix months. ibid. 


But a perſon. NEVER ADMITTED into - 


the office would not be xvithin this lat- 
ter ſtatute of 5 G. 1. 


1 cuted. ibid. 


Stcire kacias 


To receive a judgment of above a year*s 
flanding. 660. See Execution. 
Againſt bail. 1187, 1188. See Exe- 


cution. | 
Scotland. 


becauſe he 
could neither be removed nor proſe- 
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Scotland. 
Navara the 1ſt maintained, < that it 


. was HOLDEN of the crown of En- | 


e gland.” 851. 
He often exerciſed that juriſdiction 
which reſulted to him as ſuperior lord. 
- B50, 851, 852. . 5 
The court of King bench actually /at 
at Raxburgh. 85 2. : 
Edvard zd renounced all pretenſion to it, 
nn property or ſuperiority, diviſum à 
regno Angliæ. 852. 15 
Since the union, in general acts par- 
liament not intended to include Scot- 
land, the method is, to declare there- 
in, by proviſo, that the act does 
© not extend to Scotland. 85 
Edward the iſt extended the rules of 
Complaints againſt the king of Scor- 
land, that they might be TRI EU by a 


jury of Northumberland, or any other | 


caunty; or before commiſſioners to be 
appointed by him. 860. See Ber- 
Wicks | 


Security of the Peace. See Articles 

| of the P cact. 1 5 

Sentence (pronounced on Criminals 
convicted.) | 


An wnder-/beriff of Middleſex, inſtead of 
ſetting Dr. Shebbeare (who had been 
convicted of writing and publiſhing 
a treaſonable libel) iN and upon the 

pillory, according to his ſentence, 
ſuffered him to ſtand zu a fort of 
triumpb, eret# you the pillory, avizh- 
cut putting his head, neck, arms, or 


hands, through the holes; with a /er- | 


want in livery holding an ambrella 
over his head. An attachment iſſued 
for this, as for a contempt: and he | 
was fined 50 l. and committed to the | 
Marſhal Br 2 months. 794 to 798. 
See Pellory. - |. 
For groſs and malicious PERJURY in 
articles of the 1 once; 
and TRANSPORTATION for Seven 


| 


| 


— 


years. 806. See Article of the; 
Peace. 25 


[ 


n 


N indict for 2 
capital crime. 996, 1027. See 
Indidment, Dt Amer | 
Ts 20 ö 


— 


Of procgſi may be at any time of the 
return-day ; although it be long A- 
TEA the rifing of the court, 812, 

. 


1 


Set- ost (of mutual Debts.) ) 
Is extremely beneficial to the ſubject. 
823. | „ a 


It was fir/f gi ven by 2 G. 2. c. 22.8 13. 
a temporary 214 But 8 G. 2. 5 _— 
$ 5. Perpetuates this clauſe of 2 G. 2. 
(which enacts generally, that where 
te there are mutual _ between the 
«« parties; one be ſet againſt the 
e Other:) 5 doubts en 
upon the former act, about the 4% er- 
ent natures of debts, the latter makes 
a general proviſion (wiz. . notauith- 
«« landing ſuch debts are deemed in 
*« law to be of a different nature, 
without exception, unlfſe in caſes 
where either of the ſaid debts 
«© ſhall accrue by reaſon of a ty 
% contained in any bond or ſpecial- 
« ty;”* in which caſes, the debt in- 
tended to be ſet off ſhall be pleaded in 
Sar, and the plea ſhall ſhew how much 
is truly and juſtly due on either fide, 
and judgment (if the plaintiff reco- 
e, Fogg be —_— = no more 
an ſhall appear to be truly and juſtlp 
due to the plaintiff 822, 826. 1 81 

Since theſe two very beneficial acts, 
Safe, or ſetting- of mutual debts 
is become equivalent to actual payment ; 
and a Galance ſhall be ſtruck, as in 
equity and juſtice it wo to be. 825. 

But at COMMON Law, before theſe acts, 
if the plaintiff was ever more indebted 
to the defendant than the defendant 
to him, he could only go into a court 
of equity. 826. 

Bz rox 8, 9 V. 3. c. 11.4.8. a 
plaintiff could only aſſign oN E breach 
upon a bond or indenture, where the 
covenants or agreements were to be 
performed at 4 times, or the 
monies paid by in/almenti, &c.; wm 


i de defendant bad eh paid gur, 


ſendants into equity, for relief $24. | 
Jo prevent which, this laſt ſtatute was 
made: which gives the plaintiff li- 


of the debt, yet the judgment was | 


taken for the wHoLE penalty, and 


| flood as @ ſecurity for the refidue of 


the demand: which often forced de- 


berty, in an action upon bond or 


penal ſum for non- performance of 
covenants, to aſſign as many breaches 
as he thinks fit, and directs damages 


and cofts an all proved, and judgment 
thereon. Then it provides, that if 


after judgment and before execution, 


the defendant ſhall pay into court all the 


damages and cofts, a fay of ExR U- 


T10Nn ſhall be entered; or if after 
execution, the plaintiff ſhall be fully 
paid all the damages, coſts, and charges, 


the defendant Mall be diſcharged of 


the EXECUTION : but yet, in each 


. Caſe, ſuch juDGMENT all remain 


as a further ſecurity againſt FURTHER 
breaches; and the plaintiff may have 


a ſeire facias upon it, ſuggeſting 


other breaches ; whereupon there ſhall 
þe the like proceeding as at firſt ; 
and on payment or ſatis faction, (as be- 


fore,) proceedings ſhall be again | 
ſtayed, (and ſo roties quoties, ) and the | 


defendant ſhall be diſcharged out of 


execution as aforeſaid. 824, 825. 


Bzrors this laſt ſtatute, acrvar pay- 


ment was upon the ſame foot, as a 


'SET-OFF is 70Ww put upon: and a 


flea of payment of the whole demand 


was juſt the ſame then, as a /et-off | 
equal to the <vbole demand is now. 


825. 


But # there had been a failure in pay- 


* 


ment of any ART, the plaintiff 
would have been intitled to ju DG · 


MEN r for the aobole penalty, (though 


' EXECUTION was to be ſtayed on 


payment as above ;) and this 7udg- 
ment for the whole penalty was to 
ſtand as a ſecurity to anſwer future 
breaches, 825. 

he payment here intended muſt have 
been an Ac T VAL payment for flop- 
page or ſetting-off was not then equi- 


valent to actual payment; but cro/6- 


actions muſt, at that time, have been 
brought. ibid, V. ſupra, 822, 825. 


4 


The wol E penalty can not be plondal 


F N 


—— 4 


by way of /e#=aff:" (eſpecially, where 
the penalty ſounds. in damages. 
1025, 1020, 411 oo 
rown and Baſkerville had mutual de- 
mands. Each brought his action. 
| Brown gave notice to ſet off : Bajker- 
ville gave no ſuch notice. Both 
cauſes were tried at the very ſame 
ſittings: but Brown v. Baſter vill. 
happened to be tried firſt; and Bron 
took a verdict for his whole demand. 
Then the cauſe of BHaſterville againſt 
him came on: and Brown would have 
ſet off, but aw. not permitted; and 
Baſterville had a verdi& for his whole 
demand. This verdid againſt Brown 
was ſet aſide; and Brown had cofts 
of a non- ſuit: but Brown was order- 
ed 10 rem? ſo much of the damages 
recovered by him againſt Baſkerville in 
the other action, as exceeded the ba- 
lance of the mutual debts between 
them. 1229 to 1232, Reſolved as 
follows —— _ | 
1. A plaintiff cannot compel a de- 
fendant to ſet off. 1230. | 
2. Brown had a right, at the time 
when he gave the notice, td give 
it, 1231. | . 
3. His right to make the ſet-off - 
mained in him after his own rt; 
which neither extinguiſhed his 
debt, nor changed its nature, {for 
judgment was not ſigned,) but 
only amounted to concluſive evi- 
dence of it. 1231. ets 
4. Brown could not, with fafety, 
have taken his verdict for 4%. ibid. 


Sheriffs and their Bailiffs — 


Are obliged to let perſons out upon bail, 
upon reaſonable ſureties of ſufficient. 
perſons. 926. ; 

It is oppreſſion, to take money for doing 

it; and puniſhable by attachment or 
indictment. 76:4. and 927, 928. | 


Ship. See Policy, Inſurance, 


Capture of it. 690 to 698, Sce Policy. 
Recapture of a taken ſhip. ibid. And 

ſee Policy, Statutes. 1 
Mortgage of it, 941. See Bankrupt, 
Mortgage, | WI 
Stamps 


A Table of the Principal Matters. 
| I . «© pariſh by licence of a certificate? 


Upon COPIES of bills in equity. 1177 
to 1181. See Copies, Statutes. 


"Dratutes. See Conſtruction. 
82 C. 2. c. 28. 5 1, 2. 6335, 636. 
ge bs $ 55» 65 


48 35 H. 8. c. 9.4 ult. 656 to 661. See 
— . . e. 32. 1, . „ eben 


ö 


| 


22, 23 C. 2. c. 25. $7. againſt fealing. 


fiſh. 682. See Conviction. 
29 G. 2. c. 34. $ 24. (the prixe- act) con- 
cerning ſhips taken by the enemy, 
and RETAKEN by men of war or 


privateers. 683 to 698. See Policy | 


of Inſurance. 


c differences arbitration?” —was 


» 20. 3. e. \ « for determining 
y 


made to put ſubmiſſions to arbitra- |' 


tions, where 20 cauſe was depending, 
upon the /ame foot as thoſe where 
there was a cauſe depending : and it 
is only declaratory of what the law was 
before, in the latter caſe. 701. 
12 Ann. c. 16. 716, and 891, 892. 
Seelen. | 
3, 4 W.& M. c. 12. $ 9. concerning 
ſurveyors of highways. 745, 746. 
See Orders. | 
3 J. 1. c. 8. (to avoid unneceſſary de- 
lays of executions.) 746, 747. See 
Bail, Error. | A 
4 G. 2. c. 27.) 41! theſe acts, which 
8 G. 2. c. 24. | are explanatory of 2 


14 G. 2. c. 34. [G. 2. c. 22. are RE- |. 


21G. 2. c. 33. } VIVED by 29G. 2. c. 


28. as well as the act of 2 G. 2. 


c. 22. | 

2 G. 2. c. 22. is revived by 29 G. 2. 
c. 28. 747, 748. See laſt article 
ab 


, oe. N 


29 G. 2. c. 28. 747, 748. See the 
two laſt articles above. | 
12 Ann. flat. 1.c. 18. $2. An appren- 


' Fice to a certificate-man, uncertificated at 


binding, but afterwards certificated, be- 


fore the apprentice had ſerved him 


40 days, gains no ſettlement : for this | 


a& makes it a condition PRECEDENT 
to his gaining a ſettlement, that he 
« muſt have been bound to and /erved 
* for 40 DAYS, a maſter who neither 


came into, NOR RESIDED IN the 


— 


— 


— 


| * 


* 


752, 753. See Orders of Removal. 

4» 5 Ann. c. 16. F 4, 5. (concerning 
ü 2 many ſeveral matters) 
both plaintiff and defendant obtain 
judgment, each a 
754» 755+ See Pleading, Cofls. 

11 C. 2. c. 19. $ 13. 756. See 
Ejeament. 175 


21 . I. c. 23+ $ I, 2, directs, « that | 


© no writs to remove ſuits out of in- 
4 ferior courts, (except writs of error 
4 or attaint,) ſhall be received or 
« allowed, wnl/s DELIVERED e- 
« fore iſſue or demurrer ; ſo as the ſaid 
« iſſue or demurrer be not joined 
« within ſix weeks next after the 
« arreſt or appearance of the de- 
« fendant.” 758, 759. | 
1ſt, The PRACTIeE of the Heri: 
court in London is, “ to allow the 
e habeas corpus, provided it be 
«« delivered at any time .before the 
„ JURY 7s SWORN.” 759. 
2dly, The habeas corpus was not de- 


AFTER an .INTERLOCUTORY 

Judgment ſigned, wm notice of exe- 

cuting a writ of - inquiry; yet a 
ocedendo was denied. ibid, 4 

29 C. 2. c. 7. (for the better obſerva- 


tion of the Lord's day.) 787, 788. 


See Baker. 


*2 C. 2. c. 22. (for relief of N 


debtors, with reſpett to the impriſon- 
ment of their perſons) was a temporary 
act. It was explained and amended 
by 3 G. 2. c. 27. and continued by 
8 G. 2. c. 24. and 14 G. 2. c. 34. 
(which perpetuates the clauſe for ſetting 
mutual debts one againſt the other ; 
and again amended and continued by 
21 G. 2. c. 33. and finally revived 


and continued by 29 G. 2. c. 28. un- 


til 1ſt June 1759: and then it expired. 
The 32 G. 2. c. 28. takes it up 
again. But this act of 32 G. 2. c. 28. 
does not commence till the 15th of the 
ſame Zune : ſo that there is a chaſm of 
14 days, during which, nothing can 
done upon 2 G. 2. c. 22. But the 
' priſoners are within the proviſion of 
the new act, 32 G. 2. c. 28. F 13. 
799. V. ſabra, 747, 748. infra, 
824 to 821, and 901. N 
If 


iſt the other. 


hvered there (in that court) z// 


000 


20 


3 


es hats mw a 73 * IVC 
* 


preſcribes a particular method of pro- 
_ - Ceeding, ſuch particular remedy mult be 


Npecifieally purſued, and an indiament | 


| at common law will at lie: but if it 
was an offence puniſhable BxrorE the 
making of the ſtatute which preſcribes 
the particular method of proceeding, 
in /uch caſe the particular remedy is 


CUMULATIVE, and does z take 


away the former remedy ; but an 
indictment at common law will lie. 805. 
See Indidment, 545, 805. | 
13 14 C. 2. c. = An overſeer refu/- 
3.4. M. c. 11. Jing to receive a re. 
moved pauper, is an inſtance of this. 
Ae . A grandfath 
Elix. c. 2. J » Il. Ather 
* to obey an cider bf lions, 
© to provide for his grandſons”? — 
| is another. 803 to 806, See In- 
- didtment, 803 to 806. C 
8, 9 V. z. c. 11. 58.) Moſt clearly and 
2 G. 2. c. 22.4 1. exeltnty ex- 
96. . r. 24. 5-- 


747 748, and 799. 
22 Ge. 


„ k. 4% $9. (about ſending | 


men and teams to the highways.) 
832. See [ndiftment, 


9 Ann. c. 20. F 4. An information 


againſt a abel? corporation 'as @ 
BoDdY muſt be brought by the At- 
torney General, on behalf of the crown. 
869. See Information. 
26 G. 2. c. 33. F 11. (for the better 
eventing of clandeſtine marriages, ) 
is made againſt both parties: and a 
marriage contrary to it is ABSOLUTE= 
LY void. 898, 899. 


32 C. 2. c. 28. § 13. (for relief of } 


debtors with reſpe& to the impriſon- 
ment of their perſons, c.) was Fa- 
wourably conſtrued, ſo as to obviate 
any inconvenience from the chaſm 
of 14 days, and to ſerve the intention 
of the act, which did not deſign this 
omiſſion. 901. See above, 799. 

23 H. 6. c. 10. though a PRIVATE 
act, ſo far that it muſt be pleaded. in 
caſes ariling immediately and directly 
upon it, yet does not prevent a court 
of juſtice from taking judicial notice, 
« that a ſheriff*s officer 1s ob/iged to 

 &. admit to bail, in an action upon the 

Vor. II. | 


[IV. & M. c. 18. f 13. 


plained. 824 to 
827. See Set-. See allo ſupra, | 


| of Table of the Principal Matters, 
Ir a ſtatutè creater 2 new offence, and 


® 
« caſe, provided, that unexception - 
«© able bail be offered him: and he 
is puniſhable if he rater money for ſo 
doing; becauſe it is his duty to do it. 
926, 927, 928, . 
21 F. 1, c. 16. § 3. Of Imitation 


TAT may be Heaon, where it is 
material ; notwithſtanding the zefte. 


966. See Pleading, 950 to 969. See 


Latitat, 961 to 967. 


nor Heriots, or other caſual profits of a 
manor, are rateable to the poor-tax. 


13, I C. 2. c. 1. 


IOO2, 1003. 


3G % % (See Quakers, 


G. 6:0: 

22 C. 2. c. 46. 536, 37. | 
26 C. 2. c. 18. 943, and 999 to 1005. 
See Turkey-Company, Mandamus. © 

13 C. 2. flat. 2. c. 1. (for 
the well regulating ad | 
governing Ccorpora- 1015, 1016, 
tions.) >See- Sacra» 

5 G. 1. c. 6. (for quiet- | ment. 
ing and e 
corporations.) 5 3. 


12 C. 2. e. 22. 13 WHOLE pe- 


8 E. 2. c. 24. H 5.) nalty of a bond can 
not be pleaded by way of ſet off. 
1025, 1026. See Set-. 

5 Elix. c. 4. § 31. ) Where it is, or is 

1 Zac. I. c. 22.55. fro neceſſary to 

8, 9 V. z. c. 26. 
ticular words of a ſtatute: and where 
excujes or exceptions out of ſtatutes 
muſt come on the part of the defend- 
ant, by plea. or evidence. 1036, 
1037. See Averment, Conviction, 
Indictment. | 

22 Car. 2. c. I. (the conventicle-at—) 


made upon it; even after appeal, 
trial, verdict, and judgment. 1040 
to 1042. See Certiorari. 

4, 5 Ann. c. 16. § 8. . 

3 6. 2. e 4% 5 See 5 5 

16 C. 2. c. 7. 5 3. 1080, 1082. See 

9 Ann. c. 14.5 1.\ Gaming, » 

13 C. 2. Hat. 2. c. 2. § 8, 9, 10. 1096, 
1097. See Damages, Error, Intereſt. 


9, 10 V. z. c. 36. 1117 to 1129. See 
| New Foreſt. : 
gene: Sa R T | - F 1 Jac. 


the TRUE time of ſuing out a LATI- | 


43 Elis. c. 2. 4 1. Neither gut- rents, 


ſpecify in the par- 


A certiorari lies to remove orders 
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ET. Fae 1. e. 18. 
5 C. 2. c. 30. 5 1. 

31G. 2. c. 36. 5 28. 

33G. 2. c. 22. C1, 6. 

12 G. 1. c. 34. (8 1. 


1123, 1124. See 
Ban rupt. | 
114 
3k Militia, | 
) to prevent un- 


lawful combinations of workmen em- | 


loyed in the woollen manufactures, 
c. 1163 to 1167. See Conviction. 
18 C. 2. c. 2. 
20 C. 2. c. 7. l portation of butter 
32 C. 2. c. 2.49. [ from Ireland. Butter 
31 C. 2. c. 28. J exported from Tre- 
land to Lis Box, and FROM LIS BORN 
into this kingdom, is not to be con- 
ſidered as included in the ſtatutes pro- 
hibiting the importation of it from 
Ireland into this kingdom. 1173 to 
1176. See Conviction. 
5, 6 M. & M. e 21. 
9, 10 V. 3. c. 25 
30 G. 2. c. 19. 
32 C. 2. c. 35. 
10, 11 V. 3. c. 23. . 
the better apprehending, proſecuting, 
and puniſhing of felons that commit 


1177 to 1181. 
See Stamps, Co- 
pies. | by 


burglary, houſe-breaking, or rob- | 


bery, in ſhops, warehouſes, coach- 
houſes, or ſtables, or that teal horſes. | 
1182 to 1186. See Certificate, 

17 G. 2. c. 5. © to amend and make 


« more effectual the laws relating | 


b to rogues and wvagabonds, Oc,” 
§ 1, 4, 16, 17. The guarter-/e/ 
ſions have juriſdiction to overbale the 
conſtable's accounts. 1198. 

29 G. 2. c. 34. $ 24. (the act for the 
encouragement of ſeamen, and the 
more ſpeedy and effectual manning 
his majeſty's navy.) 1209. See 
Policy of Inſurance. * 

2 G. 2. c. 22. $13. (about ſetting one 
mutual debt againſt another.) 1229 
to 1232. See Set-off. | 


Surgeon = 


Underflanding LaTiN is a previous 
qualification to being even put ap- 
prentice to a London ſurgeon. 890. 


See By-Law. 


Surrender — 


J Table of the Principal 


2110. 


Concerning the im- 


But he muſt have a ſaſficient eftate and 


$ 2, 3. An act for | 


Of a life-eftate, by tenant for life, to 
impower a remainder-man in tail to 


5 
ſuffer a recovery—in what caſes an 
actual ſurrender ſhall be PRESUuu p 
to have been made: in what not. 
1072 to 1077. See Tenant in Tail. 
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XERCISING the occupation, with- 
out 7 years apprenticeſhip, 1035 to 
1037. See Indiftment,, | 


Tenant in Tail. See Common Ne- 
55 PET 
May turn his eſtate into a fee, or alie- 
nate it for his own benefit, by pull r 

Suffering a common recovery, 1072. 


power, to qualify him to ſuffer it. 
ibid, He muſt either be the tenant 
in tail in pe//efion ; or he muſt have 
the concurrence of the freebolder who 
claims prior to him under the /ame 
ſettlements. ibid 
This principle 1s adhered to, by 14 G. 
2. c. 20. which act means to preſerve 
the ſame negative to perſons c/aim- 
ing under. the family: ſettlement, as 
they had before. ibid. and 1075, 
Where a perſon has POWER to ſuffer a 
common recovery, omnia præ ſumunler 
ritè et ſolenniter acta, until the con- 
trary appears: but if the contrary ap- 
fears, there is an end of the preſumpe 
tion. 1073, 1074. | 
1ſt, Where the freeholder is a #ruftee 
for the tenant in tail, and ander bis 
direction, it is a cauſe for preſuming, 
* that every thing was rightly 
e tranſacted.” 1073. - 
2d, So, where the perſons intereſted 
to object, have had opportunity to 
do ſo, but inſtead of diſputing the 
validity of the recovery, have ac- 
guigſced under it. ibid. 
3d, So alſo is long poſſeſion by the 
tenant in tail after the death of the 
_ tenant for life: becauſe, as the 
tenant in tail had opportunity to ſet 
it right, if it had been wrong, and 
aid not; it may be preſumed, ©* that 
«« he #new it to be regular, and 
* rot defective.” 1072, 1076. 
| ach, 


3 Ach, An actual by the tenant 
for life ſhall be preſumed in theſe 
and the like caſes, where there is 


— Sufficient * for ſuch a preſump- | 


4 
5th, But no preſumption can be made 
without ſome fa#s or circumſtances 


whereupon to found it; much leſs, 


ga againſt probability. 1073, 1074. 

6th, Mere length of time from the 
ſuffering of the recovery, is not 
alone of itſelf any ground for ſuch a 


| preſumption : though long poſſeſ- 


 fion by the tenant in tail ayTER 
the death of the tenant for life is a 


ground for it, for the reaſon above- | 


mentioned (under the 3d ſubdivi- 
- ion.) 1072, 1075, 1076. 


Teſte — 


Of a latitat ſhall not preclude from 
| ſhewing the TRUE time of ſuing it 
out, when that is material. 966. See 
Pleading, 950 to 969. 5 
Of a latitat ſued out in vacation, muſt 
be of the preceding term. 963, 964. 
A latitat may bear teſte before the cauſe 
of action, if really proſecuted after 
it: but an original is abateable, if it 
bears date before the cauſe of action. 


. 


TCrelpacs— 

Action of treſpaſs for me/ne profits, and 
C9, after a judgment in ejectment. 
667, 668. See Meſne Profits, Eject- 
ment. | 

Treſpaſs vi et armis, and treſpaſs on 
the caſe, cannot be joined in the ſame | 
action. 1114. 

The diſtinction between them. ibid. It 
may eventually come out to be one or 


the other, according to the evidence 


given at the trial. ibid. 


Trial. 


Where a court has juriſdiction of the 

matter; if it can not be tried zz the 
place, it ſhall be tried as zear it as 
may be. 859. See Berwick. 

So, all local matters in Wales, So, as 
to Ireland. So, as to the Cingue- 


Ports. So, a8 to the Iſle of Ely, 


- | Turkey-Company=—. 
Aumiſſion into it. See Quakers, Mage 
damus. 
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YERDICTS are to be taken fawour- 
ably, not ſtrictly, (like pleadings :) 
and if the court can collect the clear 
meaning of the jury, they will work 


it into form, and make it ſerve. 699, 
700. See Error, : | 


A verdi& ſhall not help, where the 


conſideration manifeſtly appears, upon 
the face of the declaration, to be il- 
legal. 926 to 929. : 

May be ſet aſide wiTHoUT cots, upon 
circumſtances, 1224, 1228, See 
Bill of Exchange. | 


Univerſity of Cambridge 

Has a concurrent right with the king's 
printer, to PRINT ads of parliament . 
and abridgments of acts of parliament 
within the. univerſity, upon the terms 


in their letters patent, 664. See 
Printing. | | | 


UCſuryp. _ 


A real bona fide wa ER, not at all in- 
tended as a loan, is not an uſurious 
contract: but an furious LOAN, dif- 
guiſed as a wager, (with intent to have 

a ſhift,) 1c ſo. 716. | 

A bond in the penalty of 200/. was con- 

ditioned for the performance of ar- 
ticles. The articles recited that the 
obligee had lent the obligor 100 J. 
to be repaid at the end of 4 years, 
WITHOUT intereſt; but in conſider- 
ation that the obligor, his executors 
and adminiſtrators, ſhould find and 
provide for the obligee*s daughter, meat 
and drink in his houſe for 4 years, 
and alſo board; and that ſhe ſhould be 
co-partner with his awife in the buſineſs 
of a millener, and equally ſhare in 
the profits, and bear half the loſles, 


charges, 
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He iflued a commiſſio 


The ftatute of Rutland does not annex 


5 ſoop-rent, RES materials 
obli 


 bbligee, ſhe paying him 10 l. a year : 
and at 
in caſe of the death of 
ligee's ſaid 
to the e the ſai 
of 100. TOGETHER Nv 7 
intereſt for the ſame. | 891, 892. 


This is nat ſuch a contract as can be | 
x — 


adjudged by the court to be uſurious 
. 12 Aus. tat. 2. Cs 16. 891, 
| 2. | 


ah "aa — 1 — 1 N 4 


Males— 


CONTRASTED with . 850, 
55 


5 
Aſſerted by Ez. 1. to be HOLDBN | 


of the crown of England. * ibid. 
made the ſtatute of Rutland all upon 
that plan. 88 1 


Wales to England; but recites it to 
have been, ©* prius nobis jure feodali 
« ſaljectam : and 27 H. 8. c. 26. 
recites, ** that It was ever ſo.” $51. 


Wales is bound by every Engliſh general 


at of parliament « the . N I 


a reed to provide 3 and alſo, | 
ar the 8055 gor ſhould lodge tbe 


the end of the 4 years, the | 
A to re 17 14 the 100 J. principal | 
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and writ, and 
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* 1 = by wy es 5 455 : 


erroneouſly fancied by ſome ;) but 

nds upon deductions from the prin- 
== of the common lax, i in conſe= 
quence of its TENURE, viz. its 
—— been holden of the crown 
England before it —_ into the an of 
of Edæu. 1/, and its being deemed to 
be within the realm rom that time; 
853 
All Lie matters ariſing i in Wales, triable 
in B. R. are by the common law to be 

tried by a jury of the Rx 3 | 

859. See Bereoick, 


Window-Tax. See Orders Epil. | 


Words— - * 
Libellous in themſelves, yet are no! 
a&#ionable where ſpoken or ſworn in a 
man's own. defence againſt a charge in 
a court of N 309 to 813. See 


* Bel. 
_ Writo—. 


What ecies of writs do, or 4 not 
RUN, to the different 'DOMINIONS 
of the Ling, or of the trown; as 
Ireland, Berwick, the Iſle of Man, 


the Plantations, Guernſey, Jerſey, ( Ca- 


lais, formerly,) Scotland, the Elec- 
torate, Fe. Bgg, 856. See Berwick. 


particularly, is ſuperfluous. 3. 
The Jurys /aiftion which the Kin >; bench 
; es over matters in Wales, is not 


When to be dated. 7, 968. See 
Latitat, Original, Ne, Limitation, 
. 5 
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